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[1] Thisaction isabout amill that was built in Watson Lake, located in the Y ukon Territory.
The following Reasons address three questions: Why was the mill built, why did it close and what

are the consequences at law?

[2] In this proceeding, South Y ukon Forest Corporation (“SYFC”) and Liard Plywood and

Lumber Manufacturing Inc. (“LPL"), collectively the “Plaintiffs’, seek recovery of damages from
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Her Mg esty the Queen (the “Defendant”) representing the Minister of Indian Affairs and Northern
Development (the “Minister”). The claim relates to the construction, operation and ultimate closure

of asawmill near the town of Watson Lake in the Y ukon Territory.

[3] LPL isabody corporate, organized and incorporated under the laws of Y ukon, on January
26, 1996. Initialy, the corporation was called Liard Pulp and Lumber but changed its name on

September 3, 1996.

[4] SYFC isabody corporate, organized and existing under the laws of Y ukon. It was
incorporated on November 5, 1997. It is the operating entity for the joint venture which built and

operated the mill in Watson Lake.

[5] The Minister isresponsible for the Department of Indian and Northern Affairs (“DIAND” or
the “ Department”), pursuant to the Department of Indian Affairs and Northern Development Act,

R.S.C. 1985, c. I-6 (the “Act” or the “DIAND Act”).

[6] It is not disputed that the Plaintiffs opened a sawmill in October 1998, that it closed

temporarily in December 1998, that it reopened on April 30, 1999, and that it closed permanently on

August 4, 2000.

II. PROCEDURAL HISTORY
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[7] This action was commenced by the filing of a Statement of Claim by SY FC on November 9,
2001. SY FC sought an order of mandamus to compel the Governor in Council to be ordered to
designate certain Y ukon territorial lands as land management zones and to make 200,000 m? of
timber per annum available by way of a Timber Harvesting Agreement (“THA”). In the dternative,
SY FC sought damages for negligence, negligent misrepresentation, breach of fiduciary duty and

misfeasance in public office.

[8] By Notice of Mation filed on May 29, 2002, the Defendant sought an Order to strike certain
paragraphs of the Statement of Claim and for further and better particulars of SY FC's Statement of

Claim.

[9] The motion was argued on August 16, 2002. By Order dated August 20, 2002, the late
Prothonotary Hargrave granted the motion in part, ordering that paras. 1.(a) and 1.(b) be struck, that
the Plaintiff SY FC have leave to file an Amended Statement of Claim and that the Plaintiff SYFC
provide further and better particulars. Specifically, Prothonotary Hargave struck SY FC' s request for
an order of mandamus because that remedy must be sought pursuant to s. 18.1 of the Federal

Courts Act, R.S.C. 1985, c. F-7.

[10] SYFC filed an Amended Statement of Claim on August 27, 2002. The Defendant filed an

Amended Statement of Defence on October 30, 2002.
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[11] OnJanuary 2, 2003, the Defendant filed a Notice of Motion seeking leaveto filea
counterclaim. Leave was granted in that regard by Order dated February 25, 2003 and an Amended
Statement of Defence and Counterclaim was filed on February 26, 2003. The Counterclaim raises
clamsin trespass and nuisance relative to the Plaintiffs' continued occupation of certain lands, as
well asaclaim for unpaid rent in the amount of $4,060 together with Goods and Services Tax and

interest.

[12]  On October 30, 2003, SY FC filed a Statement of Defence to the Counterclaim.

[13] On February 16, 2004, SY FC filed a Notice of Motion seeking to join LPL as a Plaintiff,
that LPL and that SY FC be appointed to represent the joint venturers operating as SYFC in this
proceeding, that the style of cause be amended, and that leave be granted to file a further Amended

Statement of Claim.

[14] By Notice of Abandonment filed on March 17, 2004, SY FC abandoned the request set out
in para. 2 of its Notice of Motion for the appointment of the intended Plaintiff LPL and the Plaintiff

SY FC asthe representatives of the joint venturers.

[15] By letter dated May 25, 2004 and filed with the Registry of the Court at VVancouver on May
25, 2004, the Defendant objected to the partial abandonment of the Plaintiff’s motion, that iswith
respect to para. 2, the appointment of the intended Plaintiff LPL and of the Plaintiff SYFC to act in

arepresentative capacity pursuant to former Rule 114 of the Federal Courts Rules, SOR/98-106.

4
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[16] On August 25, 2004, the Defendant filed a Notice of Motion seeking an Order for security
of costs, aswell as an Order that the Plaintiff produce an accurate and complete affidavit of

documents and that Mr. Don Oulton be cross-examined upon the Plaintiff’ s affidavit of documents.

[17]  Prothonotary Hargrave directed that SYFC’'s motion to join LPL be heard at a special sitting
before the Court in Whitehorse. By Direction filed on September 13, 2004, the presiding judge
directed that the Defendant’ s motion for security for costs and other relief would be heard at the

sametime.

[18] Following ahearing in Whitehorse on November 4, 2004, two Orders were issued. In the
first Order, SYFC’'s maotion to add LPL as a Plaintiff was dismissed but the motion to advance a

claim for breach of contract was allowed.

[19] Inthe second Order, the Defendant’ s motion for security for costs was granted and SY FC
was ordered to post security for costsin the amount of $20,000. The sum of $20,000 was paid into

Court on December 8, 2004, by SYFC in that regard.

[20] SYFC filed aNotice of Appeal on December 7, 2004 relating to the Order dismissing its

motion to join LPL asaPaintiff. The apped fileis A-641-04.
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[21] Further to aletter dated December 20, 2004 from the Defendant respecting an apparent
discrepancy in the wording of the Order allowing SY FC to advance a claim for breach of contract, a

further Order wasissued on January 11, 2005.

[22]  Inthe meantime, afurther Amended Statement of Claim wasfiled by the Plaintiff SYFC on
December 3, 2004. The Defendant filed her Amended Defence and Counterclaim on December 17,

2004.

[23] By Order dated January 27, 2006, the Federa Court of Appea allowed the appeal by SYFC
from the dismissal of itsmotion to join LPL asaPaintiff. The Federal Court of Appea found that

there was no clerical error in the Order of November 23, 2004 and that the Motions Judge had erred
in misapprehending the factual basis upon which SY FC sought to join LPL as a Plaintiff, aswell as

misinterpreting Rule 104.

[24] InitsReasonsfor allowing the appedl, the Federal Court of Appeal observed that the
Defendant was objecting to the Order of the Motions Judge by which leave was granted to introduce
aclam for breach of contract and allowing the necessary incidental amendments to the Statement of
Claimin that regard. At paras. 36 and 37 of its Reasons, the Federal Court of Appeal said the
following:

[36] | must say, at the outset, that the first Order isclear. Thereis

no ambiguity in that there cannot be any doubt that the Judge

allowed the incidental amendments. Not only does the Order

provide that the appellant's motion to amend the Statement of
Claim and to introduce aclaim in contract is allowed, but it directs
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the appellant to serve and file "a clean statement of claim™ which is
to incorporate the amendments sought, save for those pertaining to
the joining of LPL asaplaintiff. The Order made by the Judge
follows logically from what she says at paragraphs 23 and 24 of
her Reasons. At paragraph 23, she explains that the amendments
sought by the appellant are made for the purpose of introducing a
new cause of action, i.e. in breach of contract, and for the purpose,
inter alia, of particularizing the existing claim in negligence
against the respondent. At paragraph 24, she refersto the
jurisprudence of this Court regarding amendments to pleadings and
states that that jurisprudence favours the granting of amendments.
Thus, the wording of the first Order comes as no surprise. In fact,
both the appellant and the respondent, in serving and filing their
amended Statements of Claim and Defence, assumed that the
Judge had granted leave to the appellant to make the incidental
amendments. In my view, on the wording of thefirst Order, the
appellant and the respondent were correct in their view that the
incidental amendments had been allowed.

[37] In any event, it seems to me that, having pleaded to the
second amended Statement of Claim without objection, it does not
now lie in the respondent’'s mouth to argue that it isimproper. If
that is the respondent's view, it ought to have brought its own
motion under Rule 58 before pleading to the second amended
Statement of Claim.

The Federal Court of Appeal disposed of the appeal by making the following Order:

[42] For these reasons, | would allow the appeal with costs, set
aside the Order of January 11, 2005 and set aside the Order of
November 23, 2004, to the extent that it dismissed the appellant’s
motion to add LPL as a plaintiff. Rendering the judgment which
ought to have been rendered, | would allow, in its entirety, the
appellant's motion to amend its Statement of Claim. Asaresullt, |
would modify the Order of November 23, 2004 as follows:

The plaintiff's motion to join LPL as aplaintiff, to amend its
Statement of Claim to add a new cause of action in breach of
contract and to make various incidental amendments with respect
to existing causes of action is allowed.

Page:
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The plaintiff shall serve and file a clean Statement of Claim
incorporating al of the amendments, including those pertaining to
the joining of LPL asaplaintiff, within ten (10) days of this Order.
Leave is granted to the defendant to serve and file an Amended
Statement of Defence within two (2) weeks after service of the
clean Statement of Claim.

[26] The matter proceeded through pre-trial steps, including discovery examinations that were

conducted by both the Plaintiffs and the Defendant.

[27] Thetria began in Vancouver on March 31, 2008. Fina supplementary submissions were

held on September 17, 2008.

1. EVIDENCE

A. General

[28] Theevidencein this case consisted of the viva voce evidence of nineteen witnesses,
including one expert witness, maps, a Response to Request to Admit, answers to undertakings, read-
ins from the examination for discovery of the Plaintiffs representative and more than 1000

individual documents, including one expert report.

[29] Thereisan exceptiona volume of evidencein relation to this proceeding. | will not refer to
all of the evidence contained within the record but instead will base my conclusions upon that
evidence which | found to be the most relevant, credible and reliable. | have reviewed all of the

evidence and have not ignored any evidence to which | do not explicitly refer.
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[30] Both parties have submitted multiple volumes of documents. These documents, for the most
part, were produced by the parties during the discovery process. However, | take note that
numerous, highly relevant, documents were not produced by the Defendant. The Plaintiffs came to

possess those documents only through the Accessto Information process.

[31] Asl noted above, | have reviewed every piece of evidencein this proceeding. | am satisfied
that the documentsto which | have referred were properly introduced through witnesses or on the
consent of both counsel, are business records as described by s. 30 of the Canada Evidence Act,
R.S.C. 1985, c. C-5, or meet the requirements of necessity and reliability, asexplained in R. v.

Khan, [1990] 2 S.C.R. 531. | will however, briefly discuss one exhibit.

[32] Exhibit D-11 was the subject of much discussion throughout the course of thistrial. This
exhibit consisted of six volumes of documents that the Plaintiffs produced during the discovery
process. The Defendant entered these documents for the truth and accuracy of their contents as the
Plaintiffs had admitted as much in discovery. The Plaintiffs accepted the admission of these

documents as true and accurate.

[33] The Defendant on numerous occasions restated that purpose for which Exhibit D-11 had
been entered. In fact there is an agreement between counsdl, “ Protocol 17, that is consistent with this
position taken by the Defendant. The following evidence was read in from examination for
discovery of the Plaintiff, at pages 2962 to 2963 of that transcript:

Q. Now, yesterday the parties came to an agreement in respect
of the admission by the plaintiff as to the an authenticity of
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documents and the facts contained in those documents, and with Mr.
Preston’s permission I’m going to ask the official reporter to read
that agreement into the record, and then I’ll ask whether Mr. Preston
and Mr. Kerr if that is the agreement that we' ve come to. So if
Madam Reporter would read that into the record, please.

COURT REPORTER: (By reading)
“Protocol 1
October 19, 2005.
Penticton, BC
The following has been agreed to by the parties:
The plaintiff admits:

1. asto the authenticity of the documents created by the
plaintiffs as contained in al the plaintiff’s affidavit of
documents.

2. the factsthat are stated in the document were at the time of
the creation of the document believed by the author, who was
peaking for and on behalf of the plaintiff, to be true and
accurate based [upon] the information and knowledge of the
plaintiff, subject to errors and omissions that may be apparent
from the admissible evidence and/or the trial Judge's
discretion.

3. thisagreement is applicable from Paintiff’s Document
733 and al documents thereafter.”

MR. WHITTLE: My learned friend, has the official reporter
read the agreement that we have come to correctly?

MR. PRESTON: Yes.

Q. MR.WHITTLE: Mr. Kerr, do you agree that that isthe
agreement that we have come to?

A. Yes.

[34] However, the Defendant subsequently attempted to resile from the purpose for which these

documents were entered. Notwithstanding these attempts, it is afact that the Defendant entered
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these documents for the truth and accuracy of their contents, the Plaintiffs having admitted that the

contents of the documents were true and accurate.

[35] Insofar asany document in Exhibit D-11 was created by the Plaintiffs and refersto
information which was in the knowledge of the Plaintiffs, | accept them for the truth and accuracy
of their contents. Theinitia discussion relative to Exhibit D-11 can be found at page 550. A further

discussionisfound at pages 792 to 798 of the transcript.

[36] All quotations from the documentary exhibits, when reproduced below, appear in their

origina form. Any typographical errors are those of the origina author.

B. The Plaintiffs Witnesses

[37] Thefirst witness called on behaf of the Plaintiffs was Mr. Terrence Sewell. Heis currently
employed by the Government of Canada, Department of Indian and Northern Affairsin the position
of Director-General of the Implementation Branch, Claims and Indian Government Sector. Mr.
Sewel |l was employed by the Government of Canada, DIAND, as the Regional Director General

(“RDG"), Y ukon Region, stationed in Whitehorse.

[38] Hebegan hisemployment with the Federal Government in December 1997, following a
period of employment with the Y ukon Territorial Government (the“YTG”) that began in 1982.

Prior to that time, Mr. Sewell had worked with the Ontario Government, in anumber of positions
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for 10 years. He began his employment with the Ontario Government following the completion of a

master’ s degreein economics.

[39] Mr. Sewell worked for DIAND in Whitehorse until September 2001 when he relocated to
his current position with DIAND in the National Capital Region, working from an officein

Gatineaul.

[40] Mr. Sewell was called as awitness for the Plaintiffs, as an adverse witness, pursuant to the
combined effect of the Canada Evidence Act and the British Columbia Supreme Court Rules, B.C.
Reg. 221/90. Counsel for the Defendant objected to the proposed process, on the grounds that
Counsel for the Plaintiffs had not given prior notice of hisintention to call Mr. Sewell. At the same
time, Counsel for the Defendant acknowledged receipt, on March 28, 2008, of thelist of the

witnesses whom the Plaintiffs intended to call. Mr. Sewell’s name was on that list.

[41] Following review of the relevant legidation, that is section 40 of the Canada Evidence Act,
aswell as Rule 17 of the British Columbia Supreme Court Rules and of the decisionsin Farmer
Congtruction Ltd. v. R. (1983), 48 N.R. 315 (F.C.A), and Weywakum Indian Band v. Canada and
Wewayakai Indian Band (1995), 99 F.T.R. 1 (T.D.), aff’ d except asto costs (1999), 247 N.R. 350
(F.C.A)), af’d, [2002] 4 S.C.R. 245 and upon hearing submissions, Mr. Sewell was examined asthe
representative of an adverse party, that isthe Defendant, without prejudice to the rights of the

Defendant to call him as awitness on her behalf.

2010 FC 495 (CanLll)



Page: 13

[42] Mr. Sewell provided genera background information about the operations of the Regional
Officein Whitehorse, as well as evidence about the practice in the public service asto participation
in the drafting of replies by the Minster to correspondence and inquiries received concerning

matters arising in the region, that is, in the Y ukon Territory.

[43] Mr. Sewell wasthe most senior public servant in the region. He was responsible for the
overal management of the Regional Office which was staffed at the time by about 400 people,

some of whom worked on a seasonal basis.

[44] DIAND wasresponsible for the management of natural resourcesin the Y ukon Territory.
According to Mr. Sewell, the responsibilities of the Regiona Office included regulation of the

water, mineral and timber resources.

[45] Aswadl, the Regiona Office was mandated to work with First Nations. He said that the

office worked with seventeen First Nations, that is fourteen in Y ukon and three in British Columbia.

[46] Inaddition to regulation of natural resources and responsibility for First Nations, Mr. Sewell

testified that the Department was responsible for economic development in the area.

[47] Mr. Sewell provided an organizational chart for the “chain of command” in the Regiona
Office. This document was entered on consent as Exhibit P-1. This shows that the RDG reported to

the Deputy Minister (the “DM”) of the Department. The chart also shows that the Director of
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Renewable Resources reports to the RDG. During the time frame that is relevant to this action, Ms.
Jennifer Guscott was the Director of Renewable Resources, including forestry, and later the Acting

Associate Regional Director General (*ARDG”).

[48] Mr. Sewell testified that, within the organizational chart of the Y ukon Regiona Office, the
ARDG is“inthe same box” asthe RDG. He explained that as the RDG, he took the lead on dl First
Nations matters and the ARDG was responsible for economic development, including forestry. This
means that M's. Guscott occupied the two most senior public service positions with respect to

forestry during the relevant period of time.

[49] Mr. Sewell testified that he first became aware of LPL while he was employed asthe

Assstant Deputy Minister (“*ADM™) of Economic Development with the YTG.

[50] Mr. Sewel initidly testified that he first became aware of SY FC from a newspaper articlein
late 1998 that indicated that it was opening asawmill in Watson Lake. He believed that the mill was
already in operation at that time and he believed that thiswas later in 1998. He later testified that his
memory had been refreshed and that he was a participant in email communications, with respect to

SYFC, in August 1998, before the sawmill was opened.

[51] Mr. Sewell also testified to the actions and knowledge of DIAND throughout the period

relevant to this case.
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[52] Mr. Leonard Bourgh was the second witness called on behaf of the Plaintiffs. He had

worked in and around sawmills all hislife, beginning as ayoung boy during the Second World War.
Together with his brother, he had established a sawmill in British Columbia, first in Greenwood and
later in the Cariboo area, south of Quesnel. He spent all of hiswaorking life in British Columbia until

he moved to Watson Lake, Y ukon, in 1995.

[53] Hehad visited the area previously and had concluded that there was a good supply of timber
there. He made the move from British Columbiato Watson Lake with the intention “to try to build a
sawmill”. In pursuit of that goal, Mr. Bourgh incorporated LPL pursuant to Y ukon Territory

legidation in 1996.

[54]  Mr. Bourgh contributed the sum of $220,000, hislife savings, to the capital of LPL.

[55] Mr. Bourgh testified about the initial planning and efforts taken by LPL to commence

sawmill operationsin Y ukon. These efforts included the preparation of business plans, meetings

with DIAND and with the Minigter, at that time the Honourable Ron Irwin, in Dawson City, Y ukon.

[56] Mr. Bourgh resigned his position as President of LPL in April 1997.

[57] Mr. William (“Bill”) Gurney next testified on behalf of the Plaintiffs. He had worked for

twenty yearsin the forestry industry, both directly and indirectly. He has worked as logging

contractor, sawmill owner, teacher of forestry at both high school and college levels, and asa
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forestry consultant. He worked in northern British Columbia, the Y ukon Territory and in

northwestern Alberta.

[58] Mr. Gurney moved to Watson Lake in or around 1995. He wanted to start aforestry
consulting business. On a personal level, he had family there; his eldest daughter who was living

with her hushand Mr. Brian Kerr and their three children, in the town of Watson Lake.

[59] Mr. Gurney isnot ashareholder in either LPL or SYFC. He worked for LPL as a consultant

in 1996. He left Y ukon in the spring of 1997.

[60] Inadditionto hiswork for LPL, Mr. Gurney performed consulting work for the YTG in
laying out a portion of amain-line logging road south of Watson Lake. He also worked with the
Liard First Nation (“LFN"), in 1996, hel ping them negotiate a timber harvest agreement (“THA”) in
the amount of 75,000 m®. This THA wasa“training THA” in order to enable the LFN to develop

capacity in the forestry industry.

[61] Mr. Gurney testified that it took approximately six months, from start to finish, to negotiate
this THA. While performing this task, he worked with employees of DIAND in Whitehorse,
including Mr. Jeff Monty, his assistant, Mr. Bill Gladstone and Mr. Michad Ivanski, then the RDG,

the senior DIAND officia in Y ukon.
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[62] Mr. Gurney operated as a consultant under the name and style of “Heartwood Consulting”.
In his capacity as aconsultant to LPL, he prepared anumber of documents, including market
proposals, on behaf of LPL. Thistask included a documentary review of the forestry policy,

practises and availability of timber in the Y ukon Territory at thetime.

[63] Mr. Edward (“Ted”) Staffen then testified. He isamember of the Legidative Assembly for
the constituency of Riverdale North, Y ukon and at the time he testified on behalf of the Plaintiffs,

he was the Speaker of the Legidative Assembly.

[64] Mr. Staffen had spent nearly 40 yearsin Y ukon, working in a number of businesses
including a period of time working as a consultant with Mr. Ron Gartshore, advising various First

Nations and businessesin the Y ukon Territory.

[65] Mr. Staffen testified with respect to the consulting he had undertaken for LPL. Thisincluded
theinitial fundraising, participation in meetings with Minister Irwin, and the research and

procurement of theinitial sawmill equipment.

[66] Mr. Ron Gartshore next testified on behalf of the Plaintiffs. He is a consultant who moved to
the Y ukon Territory in 1988. He has principally lived and worked in Y ukon since that time. He has
worked in various positions and performed consulting services for First Nations and for the Y TG.
He was introduced to Mr. Bourgh, by Mr. Brian Kerr, in 1996. Mr. Bourgh told Mr. Gartshore

about his plan to develop amill in the Watson Lake area.

2010 FC 495 (CanLll)



Page: 18

[67] Mr. Gartshore was involved with Mr. Bourgh and othersin 1996 and 1997, in the
preparation of business plans, drafting correspondence, and the scheduling and participation in
meetings with Minister [rwin and representatives of the Department in Dawson City and

Whitehorse. He wasinvolved in raising capital for the project and was himself a shareholder.

[68] Mr. Gartshore worked with Mr. Bourgh and other proponents of the mill project from 1996
until sometimein 1998. Hewasill for severa monthsin 1997 and unable to work. He stopped

working for LPL around 1998.

[69] Mr. Gartshore actively participated in the preparation of the business proposalsin 1996 and
1997. The business plans changed over time as aresult of feasibility studies. The development of

business plans was an evolving process to better reflect amodel more suited to the Y ukon Territory.

[70] Mr. Gartshore was engaged in raising capital for the project. He testified that the first 50
investors were mainly small businesses and individuals from Y ukon, including many who were

located in the Watson Lake area.

[71]  Mr. Gartshore was active in the planning that preceded the start-up of the mill. Before the
mill opened, he worked from an office attached to his home in Whitehorse. He was engaged with
meetings with timber suppliersin Floridaand financia sourcesin Cagary. He worked for a six

month period from Kelowna before moving away from adaily relationship with the company.
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[72] Mr. Brian Kerr was the next witness for the Plaintiffs. He was an early participant in the
Watson Lake project. A former member of the Canadian Forces, he later trained as an electrician.
He worked in Burns Lake and Smithers, British Columbia, before moving to Watson Lakein 1994.

He opened a business as an electrical contractor.

[73] Mr. Kerr first heard about the Watson Lake mill proposal from his father-in-law, Mr.
Gurney. At the invitation of Mr. Gurney, he attended a meeting with Mr. Bourgh who expressed an

interest in engaging Mr. Kerr to do the electrical work on the mill.

[74] Mr. Kerr invested in the project and was one of the first shareholders. He introduced Mr.
Bourgh to his brother Mr. Alan Kerr who had “substantial financial contacts’. Mr. Kerr also

arranged the meeting between Mr. Bourgh and Mr. Gartshore.

[75]  Mr. Kerr began working with Mr. Bourgh in the fall of 1996. While Mr. Bourgh was

leading the effort to raise funds for the project, Mr. Kerr was doing research on the equipment side.

[76] Mr. Kerr wasintroduced to the B.1.D. Congtruction Ltd. Group (the “B.l.D. Group”), in

Vanderhoof, British Columbia, late in 1996 or early in 1997.
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[77] Mr. Kerr attended a meeting, later coined the “ due diligence” meeting, on July 15, 1997 in
Whitehorse. Mr. Kerr attended as arepresentative of LPL, with his brother Mr. Alan Kerr,
representatives from the B.1.D. Group and the Department. Mr. Kerr said that a representation was
made by the Department to supply timber if amill was built. He said it was adirect result of this
representation that the project went ahead and the mill was built in Watson Lake by LPL and SY FC,

operating as ajoint venture.

[78] Mr. Kerr was actively involved with the mill when it opened in October 1998. The mill
suspended operations in December 1998, due to lack of timber. It reopened again on April 30, 1999
and operated until August 4, 2000, when it closed permanently, again due to lack of timber,

according to Mr. Kerr.

[79] Mr. Kerr testified asto the events leading up to and surrounding the design, construction,
operation and ultimate closure of the Plaintiffs sawmill in Watson Lake, Y ukon. Aswell, there was
evidence with respect to correspondence and meetings with DIAND and the other joint venture

participants.

[80] Mr. Paul Heit was then called to testify on behaf of the Plaintiffs. Heis aforest resource
technologist by training and he worked for many yearsin the forest industry. He began employment
with Vanderhoof Specialty Wood Productsin 1991 as the Woodlands Manager. In 1998, he became
the General Manager at that business and around the same time, he took on responsibility asthe

Woodlands Manager for SY FC in connection with the mill at Watson Lake.
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[81] Inbrief, as Woodlands Manager, Mr. Heit was responsible for getting wood into the mill. In
that regard, he familiarized himself with the wood allocation system in Y ukon and he did so before
the mill was built. He contacted employees of the Department and asked about the process of
applying for wood. He learned that there were two existing methods for allocating wood, that isthe
commercia timber permit (“CTP”) process and a THA. Subsequently, Mr. Heit talked to local

loggers about the alocation of timber under the CTP process.

[82] Mr. Heit, asthe Woodlands Manager for SY FC, was responsible for ensuring a supply of
wood for the mill. He oversaw the execution of log purchase agreements during the periods that the
mill was operating. Those log purchase agreements related to the purchase of wood cut under the
CTP process and the availability of timber depended upon timely processing of permit applications

by the Department.

[83] Mr. Heit gave evidence about the necessity of a secure long-term timber supply, in terms of
relieving administrative pressures on the Department and allowing SY FC to plan forward in dealing
with the various matters associated with the issuance of CTPs. The ability to do forward planning,
knowing that there was a secure supply of timber, would contribute to more flexibility in economic

and market planning.

[84] Mr. Heit testified that SY FC made it clear from the beginning that it would require 200,000

to 215,000 m® of timber per year, to permit it to operate for 250 days ayear. SYFC did not

2010 FC 495 (CanLll)



Page: 22

anticipate that it would have to dea with the issue of a short-term timber supply as represented by
the CTP. In hisview, SY FC faced two challenges as time went on, that is the short-term timber

supply and the long-term timber supply.

[85] Mr. Heit gave testimony about forestry practices, the issuesin obtaining an adequate log
supply, the shortfalls and challenges in the timber alocation system and in the efforts of SYFC to

obtain aTHA. Thistestimony included descriptions of meetings with DIAND.

[86] Mr. Keith Spencer was next called to testify on behaf of the Plaintiffs. He hasworked in the
forestry industry since 1970 and is knowledgeabl e about the equipment used in that industry,
particularly in the area of sawmill equipment. He worked with West Fraser Millsin Quesnel, British
Columbia as maintenance supervisor before moving to Vanderhoof, British Columbiain 1982
where he eventually became the General Manager of operations, including supply, with B.C.

Timber.

[87] After 1991, Mr. Spencer got involved with the B.1.D. Group in Vanderhoof. This enterprise
is engaged in the business of sawmill construction with both new and reconstructed materials. This

enterprise a so operated fabricating facilities in Vanderhoof.

[88] In 1997, Mr. Spencer became aware of the possibility of becoming involved in a sawmill

proposed for Watson Lake for the processing of small logs. There was ameeting in VVanderhoof
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with the LPL group; he remembered that Messrs. Brian and Alan Kerr and Don Oulton attended.

Mr. Spencer went to Watson Lakein early 1997 to look over the land.

[89] Also, inthe summer of 1997, Mr. Spencer went to Whitehorse with Mr. David Fehr. The
purpose of that meeting was to talk with representatives of the Department about timber supply. Mr.
Fehr is also associated with the B.1.D. Group. Mr. Spencer did not recall who attended from the

Department but testified that Mr. Brian Kerr and Mr. Alan Kerr were present, on behalf of LPL.

[90] Mr. Spencer testified that by thistime he had aready considered if the mill would be a
worthwhile investment. He said that a supply of timber and its price were the two benchmarks that
had to be met. While the B.1.D. Group was interested in the mill project, this meeting occurred
because of outstanding concerns about the security of fibre. Mr. Spencer testified that Mr. Fehr

made the decision to participate in the project as aresult of this meeting.

[91] Once the decision was made to engage in the project, Mr. Spencer worked from Vanderhoof
on the mill design and fabrication. The fabrication work began in September 1997. Much of the mill
was made in Vanderhoof using reconditioned equipment. The mill was transported by truck to

Watson Lake and installed.

[92] Mr. Spencer wasinvolved, aswell, in the training process for the mill employees and he

worked on site in Watson Lake for several months beginning in late September, early October 1998.
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He was the senior management person in Watson Lake until December 1998 when Mr. Brian Kerr

assumed the management role.

[93] Mr. Spencer testified that the focus of SY FC' s business plan was on the salesto the
Japanese market where there was a high price for tight-grained small-knot products that could be
obtained from the wood in the Watson Lake area. He spoke of the timber profile of the wood in the

Watson Lake area.

[94] Mr. Spencer also spoke about the advantages of the mill in Watson Lake in relation to the
Alaska market. Watson Lake islocated on the Alaska Highway. The proximity of the mill to the
Alaska Highway would facilitate delivery of the finished product to the Alaska market.
Implementation of Phase 2 would have yielded a finished product that would be suitable for

congtruction in Alaska, without the long transport, with the associated costs, from the south.

[95] Mr. Spencer participated in the development of the business plan dealing with Phase 2 of the

mill.

[96] Phase 2 of the mill project included akiln and planer, aswell as a cogeneration plant, that is
afacility for burning wood waste to create a heat source for heating the kiln and building, aswell as
generating steam in order to operate a turbine for the production of eectricity. Production of
electricity by way of acogeneration facility would reduce operating costs for the facility and

provide a source of income by selling excess power to the local power authority.
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[97] Mr. Spencer also testified about standard forestry industry practices, SY FC mill operations,
the inadequacy of the timber allocation system and the efforts of SYFC to obtaina THA. This

evidence included description of meetings with DIAND and the other joint venture participants.

[98] Mr. Spencer frankly described himself as an entrepreneur and as a person who is prepared to
take risks. In cross-examination he described a“calculated risk” as one where there is more
opportunity to be successful than not. In his opinion, the business plan developed for the mill was

credible. He was comfortable with the design of the mill, its machinery and equipment when it

began operating.

[99] Mr. David Fehr was the next witness called on behaf of the Plaintiffs. Heisaprincipa of
the B.I1.D. Group. He met Mr. Brian Kerr in Vanderhoof and discussed the use of reconditioned

equipment for construction of the mill in Watson Lake.

[100] Inearly 1997, Mr. Fehr met in Vanderhoof with LPL; Messrs. Brian and Alan Kerr and Don

Oulton attended. Mr. Fehr also flew to Watson Lake to view the LPL operation.

[101] Mr. Fehr had alot of experience working the forestry industry, including the construction of
sawmill facilities. He would have been involved in the selection of the equipment to be used for this
mill and that equipment would have been chosen on the basis of the volume of fibre that was

available. The term fibre can be used interchangeably with timber and wood. He testified that
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200,000 m* on an annual basis was the quantity of timber required. While Mr. Fehr gave evidence
that Mr. Heit and Mr. Brian Kerr would have |ooked at the details of the project, he would have

made the decision to participate.

[102] He attended the meeting in July 1997 in Whitehorse with representatives of both LPL and
the Department. He wanted to find out about the security of supply to the mill. He was aware that, at
thistime, the Federal Government controlled the forest resourcesin Y ukon. He testified that they,
that isthe proposed investors, were concerned about the security of supply if an investment were to

be made.

[103] Mr. Fehr testified that a representation was made at this meeting, by the Department’s
representatives, that if amill was built then DIAND would ensure that there was a supply of timber.

He said that the decision to build the mill was the result of this representation.

[104] Mr. Fehr testified about the incorporation of SY FC. He said he wanted a new company to
act as the operating company since he preferred to “start clean” with the joint venture that his
company was going to enter with LPL. He had earlier said, in aJuly 13, 1997 letter to LPL that he

thought that LPL had “too much past baggage” to be the operating company.

[105] Mr. Fehr was questioned about the process of decision-making for the joint venture. He
testified that the decision-making of the project would be under the control of the B.1.D. Group, for

the purpose of starting-up the mill. Mr. Fehr also testified that he would have been advised by Mr.
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Keith Spencer on aregular basis about the situation with profits and losses in connection with the
mill. Aswell, in hisletter of July 13" to LPL, Mr. Fehr said that the B.1.D. Group would exercise

management control of the sawmill operation through a management agreement.

[106] Mr. Fehr testified that the mill did not operate long enough to get to the stage of
profitability. He dso testified that there was a* start-up curve” for the project, that although they did
not plan to make money on the first day, he anticipated that the project would generate income. He

is abusinessman and engages in business to make a profit.

[107] Mr. Alan Kerr was the next witness for the Plaintiffs. Heisaformer player of the National
Hockey League, most recently with the Winnipeg Jets, and following his career as a professional
hockey player, he is now the vice-president of hockey operations for Okanagan Hockey Schools
Ltd. based in Penticton, British Columbia. He is also the brother of Mr. Brian Kerr. He grew up in

Smithers, British Columbiawhere his father was employed in the forest industry.

[108] Mr. Alan Kerr became aware of the proposal to build the mill in Watson Lake from his
brother Brian. He understood the proposal to be for a small log manufacturing facility. Mr. Brian
Kerr, together with Mr. Gartshore and Mr. Bourgh, visited Mr. Alan Kerr in Kelownato explain the
proposal. Following that meeting, Mr. Alan Kerr invested $50,000 in the project and became a
shareholder. This meeting took place after the meeting in Dawson City in May 1996 between Mr.
Gartshore and Mr. Bourgh with Minister Irwin, and Mr. Jim Doughty, Minister Irwin’s executive

assistant.

2010 FC 495 (CanLll)



Page: 28

[109] Mr. Alan Kerr became adirector of LPL in 1996. In 1997, he became the President of LPL,
following the retirement of Mr. Bourgh. Mr. Alan Kerr served as President for four years, that is
during the start-up, operations and final closure of the mill. During this time frame, he participated

in meetings with other shareholders and with representatives of the Department.

[110] Mr. Alan Kerr testified about decisions made by SY FC. Those decisions related to the
rental, purchase and leasing of equipment, its effortsto collect debts, its expenditures on
professional feesincluding those associated with the entry of Kaska Forest ResourcesLtd. (“KFR”)
into the joint venture and community-based expenditures, including apicnic for the mill employees.

Hetestified that in his opinion, al expenditures were made in a prudent manner.

[111] Mr. Kerr testified about the July 15", 1997 “due diligence” meeting, the representation he

says was made by the Defendant and the reliance upon it to build the mill.

[112] Mr. Alan Kerr aso testified that SY FC lost money as the result of the mill closure. The
operation would have continued if wood were available and the mill would have expanded through

the construction of Phase 2.

[113] Mr. Alan Kerr aso gave evidence about the operations of SYFC and LPL, and their efforts

to acquire a secure, adequate and long-term timber supply. His testimony, among other things,
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addressed meetings with DIAND, both in Whitehorse and Ottawa, and meetings between the joint

venture participants.

[114] Thefinal witness called on behalf of the Plaintiffs was Mr. Gerard VVan Leeuwen, an expert
who was retained by the Plaintiffs for the purpose of addressing the issue of damages. Mr. Van
Leeuwen is aconsultant in the wood products manufacturing industry with more than 25 years of
operationa experiencein the forestry industry in British Columbia. Heis now associated with
International Wood Markets Group (“IWMG") based in Vancouver, British Columbiaas Vice

President and has served in that position since 1998.

[115] Mr. Van Leeuwen testified asto his qualifications as an expert witness. He testified that he
received abachelor of commerce from the University of British Columbia, in 1972. He mgjored in

marketing and finance.

[116] Hewasemployed by Sauder, awood products company, immediately upon graduation. His
work for this company involved the sales, marketing, and distribution of wood products. Over the
next ten years he advanced through various management, training and devel opment positions within
this company. He held positions such as mill manager, production manager and general manager of
the company’ s sawmill group. This sawmill group included four sawmillsthat produced five

hundred million board feet (“BF”) of lumber per year.
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[117] This management position included responsibility for all aspects of their operations, day-to-

day, capita investments, mill improvements, hiring, training, and labour relations.

[118] Additionally, he was responsible for the marketing and sales of the sawmill group’s
products. The markets for these millsincluded Canada, the United States, Europe, Japan, Australia,

China, Taiwan and the Middle East.

[119] Mr. Van Leeuwen testified that in 1997 he left Interfor, the successor company of Sauder,

and became a consultant with R.E. Taylor & Associates Ltd. This company later became IWMG.

[120] According to Mr. Van Leeuwen, IWMG, and its predecessor R.E. Taylor & AssociatesLtd.,
isaconsulting company that specializes in wood products development, marketing and business
planning. He testified that IWM G has consulted on evaluation of forestry companies’ business
plans, financia situation, and market outlook during sawmill acquisitions and as consultants to

financial ingtitutions.

[121] Mr. Van Leeuwen specidizesin performing manufacturing audits of sawmills and wood
manufacturing plants, sawmill performance reviews, developing market and business plans for

existing sawmills or for the development of new sawmills.

[122] The Court was referred to seven publications of IWMG. Mr. Van Leeuwen testified that he

wasinvolved in the devel opment and participation of admost all of these publications. A list of these
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publications and a summary of Mr. Van Leeuwen’ s education and work experience can be found at

Exhibit P-14.

[123] The Paintiffs submitted that Mr. Van Leeuwen was qualified to give “ expert opinion
testimony on the projected financial, operational and product marketing analysis of sawmills,
including cogeneration facilities, and in particular the sawmill owned and operated by the
Plaintiffs.” This characterization was based on his extensive work history in the applicable fields;

see pages 1950-1951 of the transcript.

[124] The Defendant stated that she was not challenging Mr. Van Leeuwen’s qudifications as an

expert.

[125] 1n 2001, Mr. Van Leeuwen was engaged by KFR when his company was called R.E. Taylor
& Associates Ltd., to conduct an audit of the Plaintiffs mill. The audit wastitled the “ South Y ukon
Forest Products— Mill Audit & Evaluation of Product & Market Options’ (the “Mill Audit”). The
Mill Audit was entered as Exhibit D-16. He was subsequently engaged to prepare an expert report

on the damages claimed by the Plaintiffs as aresult of the mill closure.

[126] In cross-examination, Mr. Van Leeuwen explained what he meant in the Mill Audit by “old,
inefficient, cost-ineffective’. He also explained what he meant by “half amill”. He drew the

distinction between a*“mill” and “plant”, and he said that the “sawmill isjust the part of the mill that

2010 FC 495 (CanLll)



Page: 32

takes the logs and makes rough green lumber”; see the following from pages 1970 and 1971 of the
transcript:

Q. And in your other report, you refer to it as “old, inefficient, cost-
ineffective”.

A. Because it was only haf themill. | think | waslooking - - inthis

term - - you have to understand, there’ saterm for a sawmill and

there’ saterm for a plant. Y ou know, they’ re not the same. They

don’t mean the same. The sawmill plant means the whole plant with

the sawmill, the kilns, the planer mill, the log processing. A sawmiill

isjust the part of the mill that takes the logs and makes rough green

[umber.
[127] Mr. Van Leeuwen wasthe only expert witness who testified on the issue of damages. His
expert report on damages was entered as Exhibit P-15. Pursuant to Rules 279 and 280(2), his report

was deemed to have been read into the record. The Defendant consented in thisregard.

C. The Defendant’s Witnesses

[128] Mr. Ron Irwin, aformer Minister of DIAND, was the first witnessto testify on behalf of the
Defendant. Mr. Irwin originally hails from Sault Ste. Marie, Ontario. A lawyer by training, he was
first elected to Parliament in 1980 and he was appointed Minister of Indian Affairs and Northern
Development in 1993, as well as amember of Treasury Board. He served as a Cabinet Minister

until the spring of 1997 and in the course of that appointment, there was contact with representatives

of LPL concerning the mill project for Watson Lakein 1996.
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[129] Mr. Irwin testified about the mandate of DIAND in the Y ukon Territory, including
economic development, his understanding of the Y ukon forest industry, his communication

practices as Minister, and the roles of the Minister and his assistant.

[130] Inaddition, Mr. Irwin gave testimony on, among other things, the meeting in Dawson City

and the correspondence that he, and his Department, had with LPL.

[131] The second witness called by the Defendant was Mr. James Doughty. Like Mr. Irwin, heis
origindly from Sault Ste. Marie, Ontario. He was appointed special assistant to Mr. Irwinin 1994
and testified that he was hired to assist on economic devel opment within the northern devel opment
portfolio in DIAND. He said that his work was mainly with aboriginal groups, consisting of receipt
of proposals and ensuring that the “ paperwork” went to the right person, whether it was an ADM or

RDG.

[132] Mr. Doughty testified that he had no recollection of involvement with the Department’s

forestry files.

[133] Heaso accompanied Mr. Irwin on trips. In those circumstances, his primary duty wasto

make sure that the Minister was “looked after”.
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[134] Mr. Doughty said that he had no authority to make promises to persons seeking a
commitment from the Government. He described himself asa“mailbox” for the Minister, meaning

that he would take delivery of proposals and the like.

[135] Mr. Doughty characterized the mandate of the Department as relating to northern
development, including economic development, above the 60™ parallel; the aboriginal affair aspect
of the Department related to all of Canada. He was not familiar with the nature of industry or
industrial development in Y ukon. While he said that he considered that he ought to have
familiarized himsealf, given his responsibilities, he did not do so in the two years from taking on his

responsibilities and participating in the meeting with LPL.

[136] Mr. Doughty met Mr. Gartshore and Mr. Bourgh at the Gold Show in Dawson City in May
1996. He testified about this meeting, his knowledge of forestry matters, the communication

practices within the Minister’ s office, and hisroles, duties and responsibilitieswithin DIAND.

[137] When Mr. Irwin’s appointment as Minister ended in 1997, Mr. Doughty left DIAND.

[138] Mr. David Sherstone was the next witness called by the Defendant. Mr. Sherstone holds a
master of artsin the field of physical geography. He was employed from 1993 until 2003 with the
Department, working in Whitehorse as the regional manager with water resources. He was

mandated with the administration of certain federal statutes including the Canadian Environmental
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Assessment Act, S.C. 1992, c. 37 (*CEAA”) which requires environmental assessments for new

projects that involve the use of water.

[139] Mr. Sherstone's exposure to the forestry file occurred when he was the Acting Director of
Renewable Resources, filling in for Mr. Bruce Chambers who was the full-time Director. That took
place, on and off, during the years 1995 to 1997. In onefiscal year Mr. Sherstone wasin this
position for approximately five and ahaf months. At that time, he was responsible for the overal

direction of the water, lands and forestry programs.

[140] Mr. Sherstone testified about a blockade of the federa building in Whitehorse that took
place in the latter part of October 1996. This blockade was a protest in relation to a number of
forestry issues and existing policies, including the alocation of timber in southeast Y ukon. Mr.
Sherstone testified that the Minister, Mr. Irwin at the time, ordered a program review with theaim

of introducing anew policy or regulatory scheme to deal with thisissue.

[141] Mr. Sherstone had limited involvement with LPL, and none with SY FC. He testified that his
only communication with LPL was during a meeting on November 4, 1996. He gave evidence

about his recollection of this meeting.

[142] He acknowledged that the Department had a mandate for encouraging economic initiatives
in the Y ukon Territory. He was aware that this mandate is set out in the Act. He was aware that

there was very high unemployment in Y ukon, particularly in the Watson Lake area.
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[143] Mr. Sherstone gave evidence about internal DIAND discussions on the LPL proposd, his
responsibilities as Acting Director Renewable Resources and the organization of DIAND’s Y ukon

Regiond Office.

[144] Mr. Michael Ivanski was then called to testify for the Defendant. At the time, he testified he
was the Director-Genera of Finance and Administration with the Department of Justice,
Government of Canada. From 1997 to 2003, he was the Director-Genera of Finance for DIAND.
Before that, he was the RDG for the Y ukon region of the Department from July 1993 to July or
August 1997. In that position, he managed all the departmental responsibilities for the Y ukon
region, including those related to forestry. At that time, more than 90 percent of the land base in the

Y ukon Territory was under federal jurisdiction.

[145] Asthe RDG, Mr. Ivanski reported to the ADM, Northern Program for the Department. The

ADM reportsto the DM of the Department, who reports to the Clerk of the Privy Council.

[146] Upon Mr. lvanski’sarrival in Y ukon in 1993, the forestry program was aregional one,
without special demands. He visited Watson Lake to get an idea of the nature of the business.
According to Mr. lvanski, forestry was not a“problem” file when he arrived, but that changed and

the forestry industry came under increasing scrutiny from the public and the forestry industry.
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[147] Inhisposition asthe RDG, Mr. Ivanski had contact with LPL when the proposal to build the
mill wasfirst put forward. He met with LPL in early 1996, attended the Gold Show and responded

to the LPL business proposal by letter dated June 6, 1996.

[148] Mr. Ivanski gave evidence about the relevant forestry practices, policy, regulations and
legidation. Aswell, he testified about, among other things, the process of development of
departmental communications, the meetings with LPL, and the correspondence to LPL and within

the Department.

[149] Mr. Russdll Fillmore wasthen called. He is a graduate technician from the Forest Technical
Program of the Ontario Forest Technical School. He has worked with the Ministry of Natural
Resources for the Government of Ontario, with the Department of Renewable Resources for the

Y TG and with DIAND. He began employment with DIAND in March - April 1998 in the position

of Regional Manager Forest Resources, for aone year term.

[150] Inthat regard, he testified about email correspondence exchanged within the Department
and with SYFC and LPL about accessing timber. He a so testified about having made atour of the

mill in Watson Lake in the fall of 1998 just before the mill opened for operations.

[151] Hetestified that while he was working with the Department in Y ukon, he was unaware that
SY FC had been given a guarantee of wood supply. At the same time, Mr. Fillmore was not aware of

discussions between LPL or SY FC and the Department prior to the construction of the mill. Mr.
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Fillmore also gave evidence about his meetings with representatives of LPL and SYFC, and
exchanges of correspondence, often by email, with them. Some of the communications related to
acquiring a THA. He understood that the Plaintiffs were looking for a volume of 200,000 m® per

year. Further, he understood that this figure was constant and did not change.

[152] Mr. Fillmore believed that in order for the Plaintiffsto get a THA, they would have to first
prove themselves with demonstrated ability to process timber in the mill. In fact, Mr. Fillmore
testified that the Plaintiffs had to demonstrate capacity before they would even be entitled to a

15,000 m®> CTP.

[153] Mr. Fillmore was involved with othersin the Department in dealing with requests from the

Plaintiffs and others for the delivery of timely information about access to wood.

[154] Inthe course of hiswork with the Department, Mr. Fillmore was responsible for preparing
“Backgrounder” or “Background” documents to be used both for internal information and for the
media. He either reviewed the documents as prepared by someone else or he prepared them himself,

but in any event, he was the person who approved the text.

[155] Mr. Fillmore had a poor memory about some matters including the available volume of
timber in the relevant forest management units (“FMU?”), that is Y02 and Y 03. Additionaly, he did
not remember what he said to SY FC with respect to what DIAND would expect in order to acquire

aTHA, the participation of KFR in the joint venture and other relevant matters.
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[156] Mr. Fillmore aso gave testimony about the regulatory framework for timber licensing, and

the concerns of his staff with respect to the conduct of other DIAND employees.

[157] Mr. Jeff Monty was the next witness called on behalf of the Defendant. He holds the degree
of bachelor of sciencein forestry and a certificate of public administration. He was employed by
DIAND from 1995 to 2001, working from Whitehorse, as the Regiona Manager of Forest
Resources. His responsibilitiesincluded building the forest program. He focused on the concepts of

forest renewal, protection, inventory and planning.

[158] Inthe mid to late 1990s, devolution of control of the forest resources from the Federa
Government to the Y TG was pending. Mr. Monty believed it to be prudent to work collaboratively
with the Y ukon Government in the area of forest management and planning. A Y ukon forest
strategy had been devel oped by the Y ukon Forest Commission and Mr. Monty was directed to work

withiit.

[159] Whileinthe Y ukon region, Mr. Monty was seconded to the Y TG from April 1998 until
June, July 1998, working with the Deputy Minister of Natural Resources. Hisjob wasto advise on

the development of aforest policy prior to devolution.
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[160] Mr. Monty first met Mr. Bourgh in 1996 and learned of the proposal to build amill in
Watson Lake. He attended a meeting on April 18, 1996 with LPL and wasinvolved in other

meetings over the next 4 years.

[161] Mr. Monty testified at length about the development of forest management plans, with an
emphasis on the need for sustainability. He referred to areport that was prepared for the Department
in 1990 by Dendron Resource Surveys Ltd. called “Development of a Forest Management Plan of
the Southeastern Y ukon” (the “ Dendron Report”). He also referred to Volume 1 of a* Forest
Management Plan for Southeastern Y ukon” prepared by Sterling Wood Group Inc., dated March
1991 (the “ Draft Sterling Wood Report”). He testified that in his understanding, this plan was not

approved. This document, entered as Exhibit D-81, Tab 3 was adraft document.

[162] A fina version of the “Forest Management Plan for Southeastern Y ukon” prepared by
Sterling Wood Group dated August 1991 (the “Final Sterling Wood Report”), consisting of three

volumes, was entered as Exhibit P-38 in the course of Mr. Monty’ s cross-examination.

[163] Mr. Monty gave evidence about the meetings and correspondence that he had with both the

Plaintiffs and other public servants.

[164] Mr. Peter Henry was the next to testify on behalf of the Defendant. He is a graduate of the
University of Toronto and holds a bachelor of science in forestry. He began working with DIAND

in 1990 as an inventory technician. He looked at the Dendron Report when it was ddlivered to the
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Department early in histerm of employment. He also looked at the Sterling Wood Report but was
unable to say if he had reviewed the draft report dated June 1991 or the final report dated August

1991.

[165] Between May 1996 and May 1999, Mr. Henry held the position of inventory and planning

forester. For aperiod of time, he held the position of acting head of forest management.

[166] In September — October 1997, Mr. Henry was instructed to prepare atimber supply anaysis
(“TSA”). Hedid so, relative to six FMUs across the southern Y ukon from west to east. These
FMUs were chosen because complete forest inventory information was available for them. Mr.
Henry characterized a“timber supply analysis’ as anaytical work done to support apolicy decison

on which an annual alowable cut could be based. He completed hisreport in March 1998.

[167] Mr. Henry testified extensively about the process by which he developed his TSA. His
evidence provided a detailed explanation of the use of geomatic information systems, the
development of inventory and the environmental, social and political considerationsinvolved in this

Process.

[168] Mr. Henry’sreport was not aforest management plan (“FMP’). A FMPisahigh level
policy document. It is designed to balance, and implement controls over, the various social,

environmental, economic and political factors that must be considered with respect to forest use.
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[169] Further, thispreliminary TSA was directed to the CTP process, that is one year small
volume permits, and not to long-term tenure viathe THA process. His report was called a
“preliminary” TSA because this was the first comprehensive approach to doing a TSA across

southern Y ukon.

[170] Inhispreliminary TSA, Mr. Henry imposed a 10-kilometre access constraint. This meant
that only that timber that was within that buffer from existing access routes was included in the
analysis. Mr. Henry testified that road accessin Y ukon isrelatively poor. The 10-kilometre access
constraint was imposed in order to reduce the amount of road construction since, at the time, most
wood cutting in Y ukon was done pursuant to the CTPs which were issued on an annual basis and
there was no guarantee that permit holders would be harvesting in the same area every year. As
previousy mentioned, this TSA was intended to be applied to the CTP process. Thisroad constraint

was a spatia constraint.

[171] Mr. Henry dso testified that in preparing the preliminary TSA, he used the “even-flow”
approach. Thisisaharvest flow rule where the amount of timber being harvested in each projected
term has to be equal, as opposed to the “non-declining flow” where the volume harvested every
term increases but can never decrease. He testified that the even-flow approach isused in every

Canadian jurisdiction with the exception of British Columbia and Ontario.

[172] Mr. Henry’s evidence with respect to the use of the even-flow approach is contradicted by

the “ Timber Supply Review for the Coal and Upper Liard Forest Management Units: Information
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Report for Forest Management Planning” (the “MacDonell Report”), entered as Exhibit P-79, Tab
384. The MacDonel|l report was issued in January 2003 by the DIAND/Y TG Technical Timber

Supply Committee, as headed by Mr. MacDonell.

[173] Inhispreliminary TSA, Mr. Henry proposed that the harvest ceiling for FMUs Y02 and
Y 03 be set at 128,000 m>. This harvest ceiling recommendation was accepted and implemented.
Thiswas asignificant decrease from the previous annua alowable cut (*AAC”). Thischangein the

AAC was done without public consultation.

[174] Therewasaperiod of consultation after the completion of the preliminary TSA. Comments
were received from the public and these comments were summarized. A copy of the summary was

entered as Exhibit D-53.

[175] Mr. Henry’sreport was reviewed by Mr. Doug Williams who was engaged by the Y TG to
conduct areview. Mr. Williams was an independent consultant who does TSA work, according to
Mr. Henry. Hiswork was aso reviewed by Mr. Herb Hammond under contract with the Y ukon

Conservation Society (“YCS").

[176] Mr. Henry had limited contact with the Plaintiffs but he learned of the mill project and
toured the facility before it opened. He participated in some meetings and was aware of

communications within the Whitehorse office about the mill. He was aware of the constraints

2010 FC 495 (CanLll)



Page: 44

imposed by the regulatory amendment, colloquialy known as the “ 60/40 Rule” and the two-tier

stumpage regime. These amendments will be discussed in the context section below.

[177] Hewasadso aware that the Department was mandated to encourage economic development
and was looking for ways to establish aforestry industry. Mr. Henry was aso aware that there was
no existing facility in the southeastern Y ukon with the capacity to process 350,000 m® of timber and

further, that the Plaintiffs required an annual volume of 200,000 m® of fibre.

[178] Mr. Howard Madill was the next witness called for the Defendant. He worked for DIAND

in Y ukon, based in Whitehorse, for the period June 1999 to July 2000.

[179] He served as Regional Manager of Forest Resources until June 2000, during the period of
time when Mr. Monty was working for the Y TG. Following Mr. Monty’ s return in June 2000, Mr.
Madill worked on matters related to the devolution of the Fire Program to the Y TG. Mr. Madill was
seconded from his employment with the British Columbia Government to work for the Federal

Government.

[180] Hewas approached for this position due to his relationship with Ms. Guscott. They had

previoudly worked together in the Northwest Territories.

[181] Mr. Madill was examined asto hisinteractions with the Plaintiffs. He repeatedly said that he

endeavoured to treat al clients, that isal applicants for wood supply, in afair and equitable manner,
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with no particular responsibility for the Plaintiffs. He demonstrated no awareness of the email
message sent by Mr. Sewell to SYFC on June 7, 1999, entered as Exhibit P-79, Tab 182. Inthis

email, Mr. Sewell advised SY FC that working with them would be a* high priority” for Mr. Madill.

[182] By October 1999, Mr. Madill knew that SY FC was committed to the operation of the mill in
Watson Lake and that it had plans for expansion. He knew those plansincluded a planer and a kiln,

aswell asthe development of a cogeneration plant.

[183] Mr. Madill testified that he had visited the mill on more than one occasion. An email entered
as Exhibit P-79, Tab 185, dated June 10, 1999 indicates that he was due to tour the mill on June 22,

1999.

[184] Mr. Madill had no recollection of having been told by anyone at the Department that SY FC

had been “ guaranteed” a supply of timber.

[185] Mr. Madill acknowledged that upon hisarrival at the Regional Office of DIAND, filesand
recordsin the office were available to him. He did not recall reviewing a transcript of the meeting

held on April 7, 1999. He did not recall reviewing a briefing note, Exhibit P-79, Tab 137, that had
been prepared prior to the meeting on April 7. He did not recall discussions with Ms. Guscott

concerning the matters addressed in an email message from Ms. Clark, Exhibit P-79, Tab 155.
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[186] Mr. Madill was unaware of the commitment that was made by Mr. Moore in April 1999 for
aTHA in the summer of 2000. He said that he was not aware of any such commitment having been

given to SYFC and hethen said “1 don’t recall being aware’.

[187] Mr. Madill testified that he was aware of the 60/40 Rule and he considered that to be a
means for the development of forest industry in Y ukon. He understood that the regulation “requires
acertain amount of the wood to be milled in Y ukon, and if you don’t have amill in the Y ukon then

it can't be milled in the Y ukon”.

[188] Mr. Madill testified about going to Vanderhoof for several meetings on October 19, 1999.
He produced a document that purported to be a memo concerning the three meetings that he

attended on that day. His memo was entered as Exhibit D-54.

[189] Among the topics discussed at Vanderhoof were concerns with delaysin wood supply. Mr.

Madill could not recall if other persons were complaining about delaysin getting permits for wood.

[190] Lastly, Mr. Sewell was called to testify on behalf of the Defendant.

[191] Mr. Sewell testified that he first became aware of LPL while he was working withthe Y TG.

He had nothing negative to say about any of the employees and shareholders of both LPL and

SY FC whom he met while employed with DIAND in Whitehorse.
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[192] Mr. Sewdll testified about the Department’ sinterest in developing along-term forest policy
for Y ukon. He was most interested in seeing the participation of the Y TG in the development of that
policy since in light of the pending devolution of control over the forest resources, Y TG would be

involved in the implementation of a new forest policy.

[193] Mr. Sewell testified about the process that the Department was devel oping relative to anew
long-term forest policy and the need for consultation with the community, including the Y TG, First
Nations and the genera public. He spoke about a number of discussion papers and proposals that

were devel oped by the Department. These documents were addressed by a number of witnesses for

the Defendant.

[194] Mr. Sewell interacted with representatives of the Plaintiffs, both in meetings and by way of
correspondence. He testified that he found the Plaintiffs' representatives to be honest and

honourable people.

[195] Mr. Sewell testified that when he was the RDG, settlement of outstanding land claims on

behalf of First Nationsin Y ukon was not a condition for the introduction of along-term forest

policy.
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IV.“THE LAY OF THE LAND”: CONTEXT

[196] Inthe mid to late 1990s, Y ukon’s population was approximately 30,000 people. More than

25 percent of the population were First Nations people.

[197] The Yukon Territory covers an area of 48.3 million hectares. Of that total area, 27.5 million
hectaresisforest land area. Only 7.5 million hectares of forest land is considered productive.
Timber in Y ukon grows dower than in the more southerly regions. Thisresultsin tight rings,
smaller knots and a higher tensile strength. As aresult, lumber produced from Y ukon timber is

particularly desirable in the Asian markets where these qualities are highly sought.

[198] Theforest resources of the Y ukon Territory lay within the legidative mandate of the
Government of Canada, pursuant to the Territorial Lands Act, R.S.C. 1985, c. T-7 and the Yukon
Timber Regulations, C.R.C. 1978, c. 1528. Control of the forest resources was transferred to the

Y ukon Government by the Yukon Act, S.C. 2002, c. 7, effective April 1, 2003. The process of the
devolution of control of forest and other resources was ongoing for many years as appears from the
evidence of many of the Defendant’ s witnesses, including Mr. Sewell, Mr. Monty, Mr. Fillmore,

Mr. Ivanski and many of the documents that were introduced as exhibits at trial.

[199] For therdevant timein thiscase, Yukon'sforest resources were under the control of the
Department. The legidative mandate of the Department islaid out in the DIAND Act. The Act
charges the Minister with the responsibility, powers and duties as contained within sections4 and 5

of the Act, asfollows;
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4. The powers, duties and functions of the Minister extend to and
include al matters over which Parliament hasjurisdiction, not by law
assigned to any other department, board or agency of the
Government of Canada, relating to

(@ Indian affairs;

(b) the Y ukon Territory and the Northwest Territories
and their resources and affairs; and

(©) Inuit affairs.

5. The Minister shall be responsible for
(&) coordinating the activities in the Y ukon Territory
and the Northwest Territories of the severa
departments, boards and agencies of the Government
of Canada;
(b) undertaking, promoting and recommending
policies and programs for the further economic and
political development of the Y ukon Territory and the
Northwest Territories; and
(c) fostering, through scientific investigation and
technology, knowledge of the Canadian north and of

the means of dealing with conditions related to its
further devel opment.

[200] The Regional Offices of the Department were located in Whitehorse. The most senior
representative of the Department located in Whitehorse was the RDG. In the time frame that is
relevant for the purposes of this action, that position was occupied by Mr. Ivanski from July 1993 to

July or August 1997 and by Mr. Terrence Sewell from December 1997 until September 2001.

[201] The Yukon forest industry has historically been focused in the region surrounding Watson

Lake. Watson Lake isacommunity 454 kilometres southeast of Whitehorse, with a population in
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the mid-1990s of approximately 1500 people. Historically, there had been very high levels of
unemployment in the community of Watson Lake. A road trip between Watson Lake and

Whitehorse, dong the Alaska Highway, was ajourney of some 4 - 4 %2 hours duration.

[202] There has been aforest industry in the Y ukon Territory since the 1950s. The history of this
industry has not been a positive one. George Tough noted that “[t]he Y ukon landscape includes too
many failed forest enterprises’ in his April 2002 report titled “Y ukon Forest Issues: A Redlity
Check and aNew Direction — A Report to the Minister of Indian Affairs and Northern
Development” (the “ Tough Report”). This history includes severa forest company bankruptcies
and the layoffs and persona hardships for employees, their families and their community that

naturally follow.

[203] Theindustry in 1990 consisted of one large sawmill operation and four smaller operations.
The small operators relied upon 15,000 m* CTPsto supply their mills. The large operation, Y ukon
Pacific Forest Products, held a THA for 150,000 m*® per year. In 1992, KFR purchased Y ukon
Pacific Forest Products and the THA was conditionally assigned to KFR. KFR is the operating

entity of the LFN and the Lower Post First Nation.

[204] Inthe early 1990s, the Department was concerned about rationalizing the commercial uses

of the forest with other conflicting uses. The Dendron Report was produced in April 1990.
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[205] Intheintroduction, the Dendron consultants describe Y ukon forests as among the most
productive in the world. They noted that the purpose of their study was to develop aframework for
“the preparation of an integrated forest management plan of the southeastern Y ukon” with reference
to the FMUs of Y01, Y02 and Y 03, that isthe La Biche, Coa and Upper Liard management units,

respectively.

[206] The Dendron Report noted that the AAC could be aslow as 30,000 m® per year, if only
large |ogs were considered, or greater than 1,000,000 m* per year if small “pulpwood” logs were
included in the harvest. The Dendron Report explained that an AAC “expresses the ability of the
planning areato support a certain level of wood production”. The AAC must be established,
according to the Dendron Report, on a sustained-yield basis before a FM P can be implemented. The

next step was to undertake a forest inventory, in conjunction with the devel opment of a FMP.

[207] Subsequently, the Sterling Wood Group Inc. was engaged to conduct a forest inventory and
prepare a FMP. The Draft Sterling Report, entered as Exhibit D-81, Tab 3, was produced on January
6, 1991. The Final Sterling Report, marked as Exhibit P-38, was completed in August 1991. This
document, that is the Final Sterling Report, was produced not by the Defendant in the course of pre-
trial discovery and disclosure of documents, but by the Plaintiffs, in the course of the cross-

examination of Mr. Monty, awitness for the Defendant.
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[208] Boththe Draft Sterling Report and Final Sterling Report referred to the annual sustainable
volume of harvestable timber in the southeastern Yukon in Y01, Y02 and Y03 as exceeding 1.5

million m®.

[209] The Sterling Wood Group reports are evidence that the Department was looking at the issue
of forest management by 1990. The two reports indicate that Sterling proceeded with their mandate
by considering a number of factors, including the sustainability of the forest and the interests of
various stakeholders which were ascertained through their participation on the management plan
steering committee and through contributions to, or participation in, the process. Every stakeholder

group had involvement in one of these ways.

[210] A smilar perspective on the state of the forest resourcesin Y ukon emerges from Exhibit P-
75, that is aresponse devel oped through the RDG, in reply to a petition that had been presented to
the House of Commons on July 6, 1995. The document includes early drafts of the Government’s
response to the petition from the Y ukon Forest Codlition, as well as the final response. The fina
responseis set out in Exhibit P-75, and described the Y ukon forest resource as follows:

The Y ukon land base is comprised of 48 million hectares (ha) of
which 27 million ha (56%) isforest land — land primarily intended
for growing, or supporting, forest. Within the forest land base, 7.4
million hais considered productive forest land — land capable of
producing a merchantable stand within a reasonable length of time.

The annual alowable cut (AAC), the amount of timber that is
permitted to be cut annualy from a specified area, is used to regulate
the harvest level to ensure along-term supply of timber. The greater
Yukon AAC isestimated at 3.4 million cubic meters (m3) (gross
merchantable) of which 1.8 million m3 comes from the southeast

Y ukon. The southeast Y ukon is the area where most harvesting

2010 FC 495 (CanLll)



Page: 53

activity occurs. Thetota Y ukon roundwood harvest in 1992 equaled
128, 000 m3 (1992). This harvest level accounted for only 4% of the
territory’ s estimated AAC. A recent harvest level of 354,000 m3
(1994-95) represents only 10.5% of the estimated AAC limit. Most
other jurisdictionsin Canada harvest well over 50% of their AAC
limits.

[211] The circumstance giving rise to the petition was the establishment of the AAC for 1994/95
as 450,000 m®. The petitioners demanded a return to historical timber harvest levels which were

significantly lower than 450,000 m®.

[212] Theresponse to the petition referred to the AAC of timber in Y ukon, saying that the
estimated AAC of the “greater Yukon” is 3.4 million m® (gross merchantable) with 1.8 million m®
attributed to the southeastern region. The response went on to say the following:

The estimated 1.8 million m3 AAC for the southeast Y ukon is based
on acomprehensive timber inventory of three southeast forest
management units (Units Y01, LaBiche; Y02, Codl; and Y03, Liard).
Thisinventory formed the basis of the forest management plan and
AAC limit in August 1991. However, the forest management plan
and AAC limit has not been form formally implemented pending
further discussions with Y ukon forestry constituents including

Y ukon First Nations. The greater Y ukon AAC figure of 3.4 million
m3 is based upon aforest inventory that covers approximately 70%
of the Y ukon forest land base. DIAND has used the estimated AAC
limit to guide the allocation of Y ukon timber.

Furthermore, the AAC for the greater Y ukon will be set considerably
lower than the current estimated limit. The proposed AAC limit for
the 1995-96 harvest season is 450, 000 m3. ThisAAC limit
represents only 13% of the original AAC estimate. DIAND has
limited the AAC to 450,000 m3 to maintain the Y ukon forest
industry which employs approximately 300 direct jobs.

2010 FC 495 (CanLll)



Page: 54

[213] Thisresponserefersto theinitiative of the Government in conducting an inventory of the
timber resourcesin YOL, Y02 and Y 03. The response demonstrates that DIAND publicly
represented, including to the Parliament of Canada, that the inventory conducted by the Sterling

Wood Group was comprehensive and that a conservative AAC limit was imposed.

[214] It isnoteworthy, aswell, that at thistime, that isin the early 1990s, the timber resources of
the Y ukon Territory were exempt from the tariffs and countervailing duties imposed pursuant to the
Softwood Lumber Agreement with the United States. Any lumber produced in Y ukon would have a

significant advantage over smilar products produced in most other Canadian jurisdictions.

[215] The Territorial Lands Act provided two methods by which authority to harvest timber in
Y ukon could be granted. Timber could be harvested by a permit, referred to asa CTP, or by “other
disposition of territoria lands’, usually in the form of an agreement between a proponent and the

Crown, knownasaTHA.

[216] The operative sections of the Territorial Lands Act for the CTP are sections 17 and 18
(1)(@). These sections provide:
17. No person shall cut timber on territorial lands unless that person
isthe holder of a permit.
18. (1) The Governor in Council may make regulations
(a) respecting the issue of permitsto cut timber and

prescribing the terms and conditions thereof,
including the payment of ground rent, and exempting
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any person or class of persons from the provisions of
section 17,

[217] Prior to 1995, the only terms and conditions for getting a CTP, prescribed by the Yukon
Timber Regulations, were:
3. These Regulations apply to the cutting and removal of timber on
territorial lands under the control, management and administration of
the Minister.
4. The Minister may issue a permit to any individual who is 18 years
of age or over or to any corporation for the cutting and removal of
timber from territorial lands.
5. (1) Subject to these Regulations, aforest officer may issue to any
individua who is eighteen years of age or over or to any corporation
apermit for cutting and removal from territorial lands of timber in an

estimated annual volume not exceeding fifteen thousand cubic
metres. (SOR/79-508)

[218] Inthe period of 1994-1995, DIAND experienced a significant increase in the demand for
timber permits and for the cutting of wood. Thisincreased demand for access to the timber
resources was known in the region asthe “ Green Rush”. Various witnesses for the Defendant

described the increase in demand as a“ spike”, which taxed the personnel of the Department.

[219] Historically, the Regional Office had received 175 applicationsfor CTPs. However, in 1995,
over 1300 applications were received for the winter harvesting season. Thisincreased demand for
harvestable timber led to increased work for the Regiona Office, indeed to the degree that the
employees in the region were overwhelmed by the demands for CTPs; see the Regulatory Impact

Analysis Statement (*RIAS’) to SOR/95-580.
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[220] Inearly 1995, in response to the high demand for accessto timber, the Department imposed
amoratorium on the issuance of CTPs. In addition to the moratorium, the Department responded to

the “Green Rush” with a series of regulatory changes.

[221] Thismoratorium did not affect the ability of KFR to harvest under the existing THA.

[222] TheMinister in 1996 was again indicating awillingness on behalf of the Department to

receive business proposals for THAS.

[223] Thefirst regulatory response was implemented by SOR/95-387, which amended the Yukon
Timber Regulations. This amendment imposed atwo-tier sstumpage system. Stumpage is the royalty
feethat government receives for alowing timber to be harvested. The royalty levied was $5.00/m®
of harvested timber, if that timber was processed within the Y ukon Territory. For raw logs exported
without processing in the Y ukon Territory, the royalty was $10.00/m® of harvested timber. Further

amendments followed shortly after.

[224] At onepoint, in an effort to be “fair” given the number of applicants, the successful
applicants for permits were determined by lottery. Department officials put all namesinto a*“bingo

drum” and randomly selected the names of the successful applicants.
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[225] Inprotest over the moratorium, the loss of revenue from logging, the stumpage fees and the
manner in which Department officials proposed to determine eligibility for CTPs, loggers occupied
the Watson Lake office of DIAND, on November 14, 1996. In a continuation of this protest, loggers

occupied the Regiona Office in Whitehorse on November 16™,

[226] An open letter was sent from the Y TG, Government House Leader, to Minister [rwin
alleging that the Department had mismanaged the Y ukon forest. It was noted that loggers were
facing financia ruin. Thisletter alleged that the mismanagement included failure to listen to the
consultation on stumpage and tenure and a failure to meet the established timelines. The YTG

asserted that DIAND was doing everything it could to take jobs away from Y ukon.

[227] In SOR/95-580, the Department continued its response to the increased number of permits.
It introduced the regulatory change known as the 60/40 Rule. Additionaly, the eligibility criteria
were no longer smply based on age or corporate status. The Department implemented the following
regulatory changes:

4. (1) The Minister may issue permits for the cutting and removal
from territorial lands of timber in an estimated volume not exceeding
15 000 m® per permit.

(2) To ensure that sustainable forestry practices are maintained,
permits, other than permits issued under subsection 7(1), shall be
issued in priority to applicants who have

(a) demonstrated knowledge of environmental
protection and conservation measures related to local
timber harvesting conditions,

(b) experience in the forest industry;

(c) the demonstrated capacity to harvest the amount
of timber applied for.
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(3) In determining whether to issue a permit, the Minister shall have
regard to whether

(a) the applicant has contravened these Regulationsin
respect of any previous permit; and

(b) the gpplicant has fulfilled all of the conditions of
any previous permit.

5. Permitsissued under subsection 4(1) for the harvesting in each
year of atotal of 300 000 m® of timber shall contain a condition that
not less than 60 per cent of the timber harvested under the permit
shall be processed within the Y ukon Territory.

[228] Thischange meant that 60 percent of timber harvested under the CTP regime had to be
processed in Y ukon. Effectively, no harvesting could occur unless there were production facilities
capable of processing the timber. According to the RIAS that accompanied the amended
regulations, this “amendment supports the objectives of promoting the continued devel opment of
the forest industry in the Yukon.” The 60/40 Rule was intended to create jobs and generally

stimulate the Y ukon economy.

[229] The objective of promoting the devel opment of industry in Y ukon was unquestionably

within the legidative mandate of the Department.

[230] Itisclear from the evidence that the Department was making these changes to encourage the
private development of awood processing industry in Y ukon. The Department was pleased to have

private industry interested in building amill in Watson Lake. Mr. Ivanksi, Y ukon Region RDG,
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described the LPL project to Mr. Doughty, the special assistant for Economic Devel opment to

Minister Irwin, in an email, entered as Exhibit P-79, Tab 38 and dated November 7, 1996:

The best newsis they are working with the local loggers and have
contracted to get the Tier 1 wood to meet their needs for the first
couple of years of operation. This makes our tiered system looking
pretty good, and opens amarket for loogersto sell domestically.
Their next phase would include a pellet plant and finishing the
processing locally and isayear or two away. Thiswill causea
pressure however asthey’ ve aready stated that the financiers will
require an allocation and tenure before they will make a further
substantia investment. But the timing isn’t bad. With the
consultation on a new policy, tenure and allocations will no doubt be
critical components. Having an operator on site, working and paying
bills within afew months will certainly focusthis discussion,
particularly since they will promise more jobs etc but need tenure.

[231] Inalater email between DIAND Headquarters personnel, dated June 9, 1999, it was stated
that the Department thought “the 60/40 rule would stimulate the development of local industry-we
werewrong. Instead it forced loggers out of business because mill did not have the capacity.” This
email was entered as Exhibit P-79, Tab 184. It is clear that DIAND needed the Plaintiffs’ mill to

give effect to its policy of encouraging economic development.

[232] Thisview of the consequences of the Defendant’ s regulatory changes was also reflected in
the RIAS to SOR/96-549. That RIAS stated that “[s]ince the Regulations were last amended, there

has been a steady decline in demand for Y ukon timber and in market prices.”

[233] Seedso Exhibit D-33 where the Department acknowledged the Y ukon peopl€’ s desire for

the promotion and devel opment of aloca wood processing industry and value added industry.
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[234] The purpose of these regulatory amendments was the encouragement of private industry to
build a sawmill capable of processing 60 percent of the timber cut. The evidence is clear that there
was no mill in Y ukon in 1995 that was capable of processing this volume of timber. The evidenceis
also clear that the small millsin existence operated sporadically and even if they wereall in

operation could not handle the volume of timber that would be required to be processed in Y ukon.

[235] TheRIAS, to SOR/95-580, also noted that the |ottery system was unacceptable to both the
forest industry and the general public. It was * unacceptable because it did not recognize any past
experience or current investment in the forest industry.” The regulatory amendments and the
evidence demonstrate that the Department required capital investment and proven capacity as pre-

conditions to accessing the timber supply.

[236] Inthe RIAS, the Department foresaw that any “delay inissuing permits would cause the
forestry operatorsin the Y ukon economic hardship; some may have to move out of the Territory or

lose investments and equipment if they are not allowed back into the forests’.

[237] | find that the same harm, that is, economic hardship, was apparent to the Department if no
private industry developer undertook to build amill in Y ukon after the passage of these regulations,
aswould occur if the issuance of permits was delayed. It was the evidence of the Defendant’s
witnesses that this regulatory amendment meant that no harvesting could occur without awood

processing facility. Economic hardship would aso flow from the lack of awood processing facility.

60

2010 FC 495 (CanLll)



Page: 61

[238] TheRIAS aso explained that delaying amendment of the regulations, such that permits
could not be issued for the winter harvesting season, would result in the Crown losing $3.7 million
in stumpage. Given the impact of the 60/40 Rule, that a mill was necessary or no harvesting could
occur, the development of amill would result in a significant increase in the stumpage fees received

by the Crown as harvesting was limited by local milling capacity.

[239] A permitee under the CTP regime was also required to pay $5.00/m? into areforestation

fund. However, there was no obligation on the logger to actualy perform the reforestation.

[240] Theframework for authorizing harvesting under a THA isvery different. The operative
section of the Territorial Lands Act for THASs is section 8 which provides:

8. Subject to this Act, the Governor in Council may authorize the

sale, lease or other disposition of territorial lands and may make

regulations authorizing the Minister to sell, lease, or otherwise

dispose of territoria lands subject to such limitations and conditions
asthe Governor in Council may prescribe.

This provision isidentical to that found in the Territorial Lands Act, R.S.C. 1970, c. T-6, s. 4.

[241] Itisunder the authority of this provision, to authorize an “ other disposition of territorial
lands’, that THASs are granted. However, sections 17 and 18(1)(a) of the Territorial Lands Act and
section 3.1 of the Yukon Timber Regulations are essential for understanding the legidative context

of aTHA.
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[242] Section 17 of the Territorial Lands Act is produced above. This provision prohibits the
cutting of timber on territorial lands without a permit. This provision isidentical to that found in the

Territorial Lands Act, R.S.C. 1970, c. T-6, s. 13.

[243] Section 18(1)(a) of the Territorial Lands Act is produced above. This provision provides the
authority for the Governor in Council to make regulations that exempt persons from the operation of

section 17.

[244] The Yukon Timber Regulations, section 3.1, grant an exemption from the requirement to
have a permit in order to harvest timber and a complete exemption from the provision of the Yukon
Timber Regulations, if the person hasa THA. Section 3.1 provides:

3.1 Any person with whom the Minister has entered into along-term

timber harvesting agreement pursuant to an order in council under

section 4 of the Act is exempted from the provisions of section 13 of

the Act and the provision these Regulations. (SOR/87-191)
(Emphasis added)

[245] Section 3.1 of the Yukon Timber Regulations came into force before the Territorial Lands
Act, R.S.C. 1985, c. T-7. In order to correctly interpret this provision it is necessary to look at the
Territorial Lands Act, R.S.C. 1970, c. T-6. As previoudy mentioned sections 4 and 13 of the
Territorial Lands Act, R.S.C. 1970, c. T-6 are identical to sections 8 and 17 of Territorial Lands

Act, R.S.C. 1985, c. T-7 respectively. Thisis confirmed by the table of concordance.
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[246] For the sake of clarity, | have reproduced the regulatory amendment to section 3.1 of the
Yukon Timber Regulations, effected by SOR/2001-162. This amendment changed the regulation to
reflect the current section numbering in the Territorial Lands Act, R.S.C. 1985, c. T-7. It provides:

3.1 Any person with whom the Minister has entered into along-term

timber harvesting agreement pursuant to an authorization by the

Governor in Council under section 8 of the Act is exempted from the

provisions of section 17 of the Act.
(Emphasis added)

[247] The previoudy worded section 3.1 of the Yukon Timber Regulations had exactly the same
effect as this newly worded provision through the operation of concordance between the Territorial
Lands Act, R.S.C. 1970, c. T-6 and the Territorial Lands Act, R.S.C. 1985, c. T-7. The effect of
section 3.1 of the Yukon Timber Regulationsisthat no permit is necessary to harvest timber, and the
regulations do not apply to a THA.. That includes the volume restriction of 15,000 m® and the 60/40

Rule.

[248] While CTPswere restricted to one year by the Yukon Timber Regulations, THAs were
granted for longer periods of time, referred to as long-term tenure. Aswadll, the volume of a THA

was consistently significantly larger than that possible under aCTP.

[249] In addition to an exemption from the Yukon Timber Regulations, the evidence also shows

that the harvest from a THA was excluded from the AAC; see Exhibit P-79, Tab 47 and Tab 144.

63
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[250] Itisamatter of fact that THA agreementsin Y ukon required approved business plans and
operational level FMPs. These FMPs included, among other things, silviculture plans, roughly
replanting and reforestation, and access plans. There is no requirement under the CTP regimeto

produce a business plan or perform reforestation.

[251] Internal DIAND documents make it clear that the purpose of authorizing aTHA isto
encourage a proponent to build amill. In fact, it was a condition of KFR being assigned the pre-
existing THA that they construct amill. The failure of KFR to do so was considered amajor breach

of the agreement.

[252] The Department’s ongoing desire to have asawmill built in the Y ukon isaso reflected in
the mandatory mill fund into which KFR had to pay. KFR was required to make payment based into
thisfund on the basis of the volume of timber cut off of the KFR THA.. The express purpose of the
mill fund wasto “get amill up and running”; see Exhibit P-79, Tab 77; Exhibit P-79, Tab 78;

Exhibit P-80, Tab 33; Exhibit P-80, Tab 35.

[253] The Department had a mandate to develop the forest industry. It had taken numerous steps
to fulfill that mandate but it lacked a sufficient private industry partner to give affect to its efforts. It
required a private industry developer to build a sawmill in Watson Lake. Its efforts to encourage
KFR to take the lead on thisinitiative had failed, notwithstanding the conditional assignment of the

THA.
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[254] Thiswas the context when Mr. Bourgh came on the scene in 1995.

V.WHAT HAPPENED: A CHRONOLOGY OF EVENTS

A. 1995

[255] The narrative beginsin 1995 when Mr. Bourgh moved to the Watson Lake area. He was
interested in looking at the woodlands there, with aview to establishing awood processing facility.

After his reconnaissance in the woods, he saw potentia for that project.

[256] Mr. Bourgh testified that after hisinitia investigation in the woods he went to Whitehorse
and met with Mr. Gladstone, from the DIAND Regiona Office, to discuss timber supply. Mr.
Bourgh was assured that there was timber available in Y ukon if “you complied” with the rulesand

regulations.

[257] Mr. Bourgh shared hisvision and attracted investors and supporters, including Mr. Gurney,

Mr. Gartshore and Mr. Brian Kerr.

[258] Mr. Gurney wasinvolved as aforestry consultant, including development of market plans
and forestry documentary review; he was not an investor or shareholder. Mr. Gartshore participated
in the development of early business plans. He became involved as a consultant but later became a
shareholder and officer of LPL. Mr. Brian Kerr was an electrical contractor. He introduced Mr.
Bourgh to Mr. Gartshore. He later became a shareholder, officer and director of LPL. He would

eventually become adirector of SYFC and the SY FC mill general manager.
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B. 1996
[259] By January 1996, LPL had established contact with the Department in Whitehorse and

began seeking access to the wood resources.

[260] On January 26, 1996, LPL wasincorporated, initialy as“Liard Pulp and Lumber”. By early
1996, work was underway to prepare a business plan for the proposed development. The initial
business plan contemplated an investment of $165 million, requiring 350,000 m® per year of fibre
(200,000 m® licensed to the mill) and would create 420 full time jobs. Thisinitial proposal, entered
as Exhibit D-8, included the following:

1 a 15 megawaitt steam turbine electrical generating plant
fuelled by wood waste;

2. asmall log sawmill, including a specialty products mill,
planer and drying kilns;
3. amechanical pulp mill; and

4, a specialty plywood mill

[261] Mr. Gartshore was aware, right from the beginning, that the project would require between

192,000 and 200,000 m® of fibre per year.

[262] Mr. Sewell acknowledged that the Plaintiffs had always requested around 200,000 m? of
timber per year. This evidenceis unequivocal and directly contrary to the Defendant’ s submissions

that the quantity requested kept changing.
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[263] By 1996, according to the Response to the Request to Admit, the representatives of the
Paintiff LPL had familiarized themselves with the policy and applicable regulations relative to the
allocation of timber resourcesin Y ukon. At thistime, timber was primarily alocated on the basis of
permits, pursuant to the Yukon Timber Regulations, athough the legidative scheme alowed other

forms of authorized harvesting under section 8 of the Territorial Lands Act.

[264] InMarch 1996, Mr. Gurney contacted the Regiona Office of DIAND in Whitehorse for the
purpose of determining if a secure supply of timber would be made available for LPL’ s project. Mr.
Gurney sought 100,000 m® per year of fibre for two years, or until the FMP was in place. However,
the business proposal was clear that 200,000 m® of fibre was required in the long-term. The business
proposa explained that the mill would be built to utilize the largely untouched “pulpwood” sized

logs and noted that such quantities could be sustained on the undercut alone for the next 17.5 years.

[265] Therequest for asecured supply was framed as arequest for approval in principle; see
Exhibit P-79, Tab 27. Additionaly, Mr. Gurney acknowledged, in Exhibit D-11, Tab 1, that LPL
knew “that the timber agreement could not necessarily be complete and secure by [July 1, 1996] but
the company is asking for an indication that if the requirements were met that the timber supply

would be available.”

[266] However, LPL was aware of the training THA, in the amount of 75,000 m®, that had been
granted to LFN. It was adso aware that adifferent THA had been assigned to KFR, alsoin the

amount of 75,000 m® and that a condition of that THA wasthat KFR have, or be involved with, a

2010 FC 495 (CanLll)



Page:

local wood manufacturing facility. In fact, LPL had detailed knowledge as Mr. Gurney had been
intimately involved with LFN being granted this THA. As noted previously, the entire process to

authorize thistraining THA was completed in approximately six months.

[267] A meeting was arranged and took place on April 18, 1996 in Whitehorse. Prior to the
meeting, Mr. Gurney had sent a copy of theinitial business plan, as detailed above, to the Regiona
Office. This meeting was attended by Mr. Bourgh and Mr. Gurney on behalf of LPL. Mr. lvanski,

Mr. Chambers, Ms. Guscott, and Mr. Monty attended on behalf of the Department.

[268] Mr. Ivanks acknowledged on April 24, 1996, by letter entered as Exhibit P-80, Tab 11, that
the LPL proposal lacked sufficient detail for the business case to be anayzed and that the timelines
were unrealistic. Heindicated that DIAND was prepared to consider the concept. However, he
stated that “[t]hisis not to be considered an exclusive offer...” He dso informed LPL that “[b]ased
upon historic harvest levels, and the indication of where you proposeto cut, it is estimated that there
would be sufficient resources to the level estimated in your concept.” Also, hisletter shows that he
was aware that L PL was seeking a tenured fibre supply of 200,000 m® per year, and that the mill

would use pulpwood sized timber.

[269] Asof May 15, 1996, the sole source of fibre for LPL was wood to be obtained from local

loggers and the process for obtaining wood, at that time, was the CTP process.

68
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[270] Following the April meeting, representatives of LPL made arrangementsto travel to
Dawson City for the “Gold Show” for the purpose of meeting the Minister. The Gold Show isan
annual trade show held in the Y ukon Territory for the placer mining industry. The Gold Show was

scheduled for the weekend of May 17, 1996.

[271] According to Mr. lvanski, then the RDG, it was possible to set up a meeting with the
Minister by going through the Regiona Office or by going directly to the Minister’ s office. Mr.
Ivanski did not recall being asked to set up any such meeting. Mr. Gartshore, on behalf of LPL,
issued amediarelease, that was entered as Exhibit D-11, Tab 2. This media release advised the
community that LPL representatives would attend the 1996 Gold Show for the purpose of a
scheduled meeting with the Minister, in order to promote the proposed investment in the Watson

Lake area, specificaly the construction of amill.

[272] Mr. Gartshore testified that there was afamily connection between hisfamily and Mr. Irwin,
arising from Mr. Irwin’sdays as alawyer in Sault Ste. Marie. It was through this connection that
Mr. Gartshore said that he was able to schedule a meeting with the Minister. Mr. Gartshore, Mr.
Staffen and Mr. Bourgh attended the Gold Show where they met briefly with Mr. Irwin and his

specia assistant, Mr. Doughty.

[273] Mr. Irwin’srecollection of the 1996 Gold Show was not as clear asthat of Mr. Bourgh and

Mr. Gartshore. In his direct examination, Mr. Irwin all but denied anything but a passing prior
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acquaintance with Mr. Gartshore' s family, although he gave a grudging acknowledgement that

indeed he knew Mr. Gartshore' sfather.

[274] Mr. Gartshore testified that the Irwin family and the Gartshore family were friends. He
stated Mr. Irwin was his father’ s lawyer and that his sister lived next door to the Irwin family. He
also testified that Mrs. Irwin came over and greeted him, apparently recognizing Mr. Gartshore from

Sault Ste. Marie.

[275] Mr. Bourgh, Mr. Staffen and Mr. Gartshore testified that they met Minister Irwin and his
specid assstant, Mr. Jim Doughty at the Gold Show. A copy of the business proposal was provided
to Mr. Doughty. Although Mr. Doughty testified that it was his practice to relay any materials
received to the Regional Office, Mr. lvanski testified that he did not receive any material from Mr.

Doughty relating to the LPL proposal, following the Gold Show.

[276] Mr. Bourgh made notes about his attendance at the Gold Show. Although these notes were
written on diary pages dated June 6", 7" and 8", there is no doubt that he attended the Gold Show,
met Minister Irwin and Mr. Doughty, and that this meeting occurred around May 18, 1996, the

dates specified in the press release that was prepared by Mr. Gartshore.

[277] Mr. Bourgh testified that Mr. Gartshore arranged a meeting with Minister Irwin and his
specia assistant for economic development at the Gold Show. His evidence was that the proposal

was explained to the Minister. Mr. Bourgh says that the Minister was told that the mill would
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require 200,000 m® of timber. According to Mr. Bourgh, the Minister said “well doesn’t sound
unreasonable to me” and left his specia assistant to finish the meeting. Mr. Bourgh saysthat Mr.
Doughty stated “if you build amill that will employ a hundred people, why wouldn’t we give you

the timber?’; see page 644 of the transcript.

[278] In cross-examination, Mr. Bourgh conceded that no one had actually promised that LPL
would be given tenure. Significantly, his evidence wasthat DIAND had told him that timber was
available for aproject like the LPL mill. He testified that DIAND told him “that a consistent policy
of giving timber to somebody that was coming in and willing to build amill wasin progress and

they expected it to be completed soon” ; see pages 664-667 of the transcript.

[279] Mr. Staffen testified, see page 907 of the transcript, that when discussing LPL’ s proposal to
build amill and the need for along-term commitment of 200,000 m* of timber, that either the
Minister or Mr. Doughty “clearly said to us that if you do this, why wouldn’t the Government of

Canada give you atimber license?’

[280] In other respects, Mr. Staffen’s memory of this meeting does not accord with the evidence
of the other witnesses. He testified that there was a second meeting scheduled with Minister Irwin
and Mr. Doughty for the following day. While Mr. Staffen was not cross-examined about the

commitment made by the Minister or Mr. Doughty, | do not find his evidence to be reliable about

this meeting and giveit little weight.
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[281] Mr. Staffen dso testified that after the meeting with Minister Irwin and Mr. Doughty in
Dawson City, LPL proceeded to move forward with planning. He said that the assurances from the

Minister’s office encouraged LPL to put together an offer and to sell sharesin the Y ukon Territory.

[282] Mr. Gartshoretestified, at page 947 of the transcript, that Mr. Doughty said, in relation to
the LPL request for along-term commitment to 200,000 m® of fibre, that,

if you create, you know, a hundred plus jobsin an economically

depressed area and you create a mill and you create employment and,

you know, why wouldn’t we giveit to you? Why wouldn’'t the

government — of course we would. He was amost indignant, that we

would think there would be a problem in receiving that measure of a

harvesting agreement based on making amajor commitment.
[283] Mr. Gartshore was cross-examined in detail with respect to the proposal that LPL presented
to the Minister and his specia assistant for economic development. He was not cross-examined with

respect to his evidence that Mr. Doughty assured him that they would be given access to the

necessary timber if they built amill that provided employment.

[284] Asdiscussed below, | prefer the evidence of the Plaintiffs’ witnessesto that of Mr. [rwin
and Mr. Doughty. These witnesses for the Defendant were not credible and their evidence is not
supported by the viva voce evidence of the Defendant’ s other witnesses nor by the documentary

exhibits.

[285] Following the Gold Show, Mr. Ivanski wrote a letter to Mr. Bourgh on behalf of LPL,

concerning the proposed mill facility for Watson Lake. This|etter, entered as Exhibit D-23 is dated
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June 4, 1996. In hisletter, Mr. Ivanski noted that LPL had inquired “whether DIAND is
fundamentally opposed to the concept...” and advised Mr. Bourgh on behalf of LPL, of the need to
satisfy regulatory requirements, including environmenta assessments. He pointed out that

satisfaction of all the relevant requirements did not guarantee the grant of tenure.

[286] Mr. Ivanski also indicated, in the letter of June 4™ that DIAND had not been entertaini ng
requests for new THAs until an overall forest policy had been developed. That policy development

included the development of a FMP.

[287] Thisaspect of the letter of Mr. Ivanski is at odds with the information given by Minister
Irwin to the Member of Parliament (“MP”) for Watson Lake, the Honourable Audrey McLaughlin.
Thisisrecorded in aletter to LPL from their MP dated April 29, 1996; see Exhibit P-79, Tab 31.
Mr. lvanski’ s letter is aso inconsistent with the letter sent by Minister Irwin, dated June 18, 1996, to
the Member of the Legidative Assembly (“MLA”) for Watson Lake, the Honourable John Devries;

see Exhibit D-20.

[288] Minister Irwin had indicated to both the MP and MLA that DIAND was willing to accept
business proposals. The Minister also assured that proper consideration would be given to any
proposals received. A business proposal only relatesto a THA. A business proposal was not

required to apply for aCTP.

[289] Mr. Ivanski concluded hisletter of June 4, 1996 by wishing LPL successin its endeavours.
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[290] Minister Irwin, in his previously mentioned June 18, 1996 letter, to Mr. Devries expressy
acknowledged that the initial LPL proposal was not adequate. As such it cannot be argued that the
initial LPL proposal was relied upon by the Defendant. In thisletter Minister Irwin said, “I assure

you that we will give proper consideration to the project once a proposal has been received.”

(Emphasis added)

[291] In hisletter of June 7", 1996, Mr. Bourgh thanked the Minister for the opportunity to meet
at the Gold Show. He expressed his understanding that the LPL proposal would be given serious
consderation. Mr. Bourgh did not refer to the commitments made by Mr. Irwin and Mr. Doughty at

the Gold Show. The Plaintiffs allege that thiswas not an oversight or an omission.

[292] Mr. Gartshore testified that the absence of any mention of the Gold Show commitment in
Mr. Bourgh's June 7" letter was a deliberate decision by LPL. This decision was made to avoid
offending the RDG and Y ukon Regional Office by having “gone over their heads’. Mr. Gartshore

explained thisrationale in aletter to Mr. Brian Kerr on June 17", entered as Exhibit P-12.

[293] Mr. Gartshore and Mr. Staffen testified that Mr. Ivanski had met with them and expressed
his displeasure about LPL having gone over his head. Mr. Gartshore testified that this meeting took
place at Panda s Restaurant, in Whitehorse, and Mr. Staffen saysthat it happened in Mr. Ivanski’s

office. Mr. Bourgh also remembered having a meeting with Mr. Ivanski at Panda s Restaurant.
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[294] Mr. Ivanksi testified that he would not have been offended by a proponent going directly to
the Minister asit was the common way of doing businessin Yukon. Hetestified that he could not
recall if he had ever met with LPL at this restaurant. However, he did not deny that the meeting

happened. He a so stated that he did not recall all of the meetingsthat he had attended with LPL.

[295] Inweighing the evidence, | find that this meeting did occur and that Mr. Ivanski had
expressed his displeasure that LPL had gone directly to the Minister. | accept LPL’ s explanation for
why it did not refer to the Gold Show commitment in its later communications. It is reasonable, in

my view, that LPL would not complain on adaily basis.

[296] Inaletter dated July 15, 1996, Mr. Ivanski advised aMr. Mueller that no LPL proposal to
harvest timber had been received. He characterized the LPL proposal asa* concept outling’. This
letter establishes that the Department was not relying upon the initial LPL business plan; see Exhibit

D-24.

[297] Throughout the remainder of 1996, LPL continued to seek investors and capital to finance
its business proposal. LPL continued to work towards construction of the mill, to develop business
plans and to assess the availability of timber. Mr. Gartshore and Mr. Gurney were involved with

these activities.

[298] LPL wasaware that the harvest ceiling for YO1, Y02 and Y 03 was 350,000 m® of timber per

year. By September 1996, LPL believed that the harvest ceiling in both Y02 and Y 03 would most

2010 FC 495 (CanLll)



Page: 76

likely increase, not decrease. It was unaware of any potential for the harvest ceiling in those two

FMUsto decrease.

[299] By October 1996, LPL had leased a property for the purpose of building a sawmill.

[300] Mr. Bourgh testified that LPL was in continuous contact with DIAND asking about the
tenure process and asking when LPL was going to get timber. He was concerned by the lack of

action by DIAND.

[301] TheLPL business plansevolved over time. On November 4, 1996 there was another
meeting between LPL and representatives of DIAND. At this meeting, LPL informed DIAND that
it had scaled back its project. The business plan presented to DIAND at that meeting now showed
an estimated $15 million investment, designed around the high-tech HewSaw, with 45 employees

and 100 direct jobs.

[302] AtthistimeLPL estimated that by establishing the mill, the Federa Government would gain
$5 million dollarsin savings and revenue. This LPL business plan noted that DIAND and Y TG had
given commitments to provide wood to Y ukon mills. LPL also acknowledged in this plan that it was

aware that current reports indicated that a specialty mill was a promising industry in Y ukon.
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[303] Thisproposed investment was designed around a two phase approach. Phase 1 would see
the construction of a HewSaw wood processing facility. A HewSaw is apiece of machinery that is

manufactured in Finland and used in aforest environment similar to that in the Watson Lake area.

[304] Phase 2 envisioned theinstallation of kilns, planers and specialty plants. Until the
completion of Phase 2, the mill would produce “green wood” products, that iswood that has not
been dried and planed, for the North American markets. Upon completion of Phase 2, the mill
would speciaize in products for export to markets in Asia. These markets had been confirmed by

Mr. Bourgh.

[305] The November 4™ meeting was followed up by aletter, dated November 6", from Mr.
Bourgh, on behalf of LPL, written to Minister Irwin. Thisletter was entered as Exhibit D-11, Tab 4.

Thisletter is presented as being afollow-up to the Gold Show meeting.

[306] Inthisletter, Mr. Bourgh informed the Minister that LPL had downsized the business
proposa and updated him on the progress by LPL in establishing amill at Watson Lake. He
indicated that the downsizing was the result of amajor feasibility study and business plan. In this

letter, he also explained the two phase approach whereby expansion would be done gradually.

[307] In hisNovember 6™ letter, Mr. Bourgh requested a commitment from the Minister for a
long-term timber supply of approximately 200,000 m®. He further states that:

Our initia timber needs will be approximately 192,000 m* of wood
fibre annually. We are prepared to purchase some of thiswood from
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existing permit holders, however, the lumber market has advised
LPL that we need a secure timber supply through some form of
commitment towards long term tenure. We now have options to
purchase timber from current timber permit holders. The market has
advised Liard Plywood and Lumber Manufacturing Inc. that some
form of harvesting tenure is needed.

Our request to you, as Minister, isthat you provide our company

with acommitment for along term timber supply. The timber supply

agreement could be made subject to the construction and operation of

our wood processing facility, an acceptable forest management plan,

and the successful completion of an Environmental Assessment

Review.

We recognize that aprocessisin place to develop along term forest

management policy for the Y ukon. Discussions around tenure lead

usto believe that amill such as ours will have support in accessing

the wood that we require. However, we require some form of timber

supply arrangement from the federal government in the near term.
[308] Mr. Ivanks aso followed up the meeting of November 4, 1996 with an email to Mr.
Doughty, the specia assistant for economic development to Minister Irwin. In that email Mr.

Ivanks asked if he should give LPL “positive or negative vibes’; see Exhibit P-79, Tab 38.

[309] By the end of November 1996, LPL intended to maintain a three month supply of fibreinits
yard, that is approximately 48,000 m>. LPL had commitments for the purchase of timber from local

loggersto operate at half capacity, one shift, for the next two years.

[310] Mr. Bourgh travelled to Finland to investigate the utility of the HewSaw for the Watson
Lake mill. A down payment was made against the price of $7,445,000, but ultimately LPL decided

not to compl ete the purchase and other equipment was chosen.
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C. 1997

[311] Inlate 1996 or early 1997, while researching sawmills that used a HewSaw, Mr. Brian Kerr
and Mr. Gartshore came in contact with Mr. Pat Clarke, general manager of RePap, alarge sawmill
company operating in Smithers, British Columbia. Mr. Clarke recommended that LPL not pursue
the HewSaw mill. He suggested that good used equipment, if properly reconditioned and installed,

would serve the same purpose at alower cost.

[312] Tothat end, Mr. Clarke put Mr. Kerr in touch with the B.1.D. Group. Mr. Clarke made the
recommendation on the basis that the B.1.D. Group, led by members of the Fehr family, were
experienced in the repairing and reconditioning of sawmill equipment, the construction and
operation of sawmills, aswell asin the secondary processing of wood. The B.I.D. Group offices, a

stedl fabricating shop and awood manufacturing plant, are located in V anderhoof.

[313] Mr. Brian Kerr tegtified that while he wasin Smithers, he called Mr. Fehr in Vanderhoof.
Mr. Fehr suggested that Mr. Kerr come to Vanderhoof at once and meet with him. Mr. Kerr and Mr.

Gartshore jJumped into Mr. Kerr’ struck and drove the three hours to Vanderhoof that very day.

[314] Onthat sameday Mr. Fehr also arranged for atour, by small airplane, of different B.1.D.
Group projects around British Columbia. The purpose of thistrip was for Mr. Fehr to show Mr.

Kerr and Mr. Gartshore projects that demonstrated the B.I1.D. Group’ s construction capabilities. The
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B.1.D. Group was involved in several very large projects for maor playersin the British Columbia

forest industry.

[315] Sometime after theinitia visit to Vanderhoof, LPL purchased and installed a small portable
mill, called a“Scragg Mill”, at the mill site west of Watson Lake. However, it was never the
intention to use this mill in the long-term. This Scragg Mill was seized at alater date as the seller

did not have clear title to the mill.

[316] Following theinitial discussions with these representatives of LPL, Mr. Fehr and Mr.

Spencer travelled to Watson Lake to visit the mill site and to get afeel for the lay of the land.

[317] Alsoearly in 1997, the Regional Office of DIAND wasworking on areply to LPL’s|etter
of November 6, 1996. According to both Mr. lvanski and Mr. Sewell, it was the practice to have the
Regiona Office draft the reply to correspondence sent to the Minister concerning issuesin the
Region. Mr. Monty testified that he had some role in the drafting of this|etter. The reply letter was

dated March 13, 1997 and was signed by the Minister.

[318] Theletter dated March 13" from Mr. Irwin as the Minister was specifically written in reply
to LPL’ sletter of November 6, 1996. The letter was entered as Exhibit P-79, Tab 52. The operative

part of the |etter provides as follows:

Under DIAND' s current interim allocation policy, over 350,000 m®
of wood are available under commercial timber permitsin the
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Watson Lake area. | understand this harvest level should remain the
same until new levels are decided through the consultative process of
developing sustainable forest management plans for the forest
management units most affected by your mill location. These plans
will be completed in two to three years. Meanwhile, your plant will
be able to secure timber supplies from local permittersfor the next

few years.

The development of a comprehensive forestry policy beganin
December 1996. The policy will address key issues around
stumpage, alocation, tenure, and other key elements of forest
management. Y our company requires long-term tenure between you
and the Crown. Thereisaneed for Y ukoners to define what forms of
long-term tenure they want. Pending the completion of consultations
on long-term tenure, existing alocations will be followed until the
new strategy and policies are developed. With the exception of
commercia timber permits and salvage areawood, no new alocation
will be given until the allocation strategy isfinalized after due
consultation with First Nations, the Government of Y ukon, industry,
stakeholders, and the public.

| wish you success with your project, as| believe that projects such
asyours are idedlly suited for the Y ukon. | hope your company will
be an active participant in helping Y ukoners forge a new
comprehensive forestry policy.

(Emphasis added)

[319] According to Mr. Bourgh, on behalf of LPL, he was comforted by this |etter. He believed
that since the Minister, and no one else, responded to LPL’ s letter, that DIAND was till interested

inthe LPL proposal. Inthat letter, LPL had requested a commitment for long-term timber supply.

[320] Asaresult, inthe following months, LPL continued with its efforts to attract investors and

moved ahead with discussions with the B.I.D. Group.
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[321] Asof March 13", that is the date of the letter from Minister Irwin, LPL was aware of the
Defendant’ s policies and regulations regarding forestry operationsin Y ukon. It was also aware that

it could be issued only one CTP at atime and that the maximum volume for a CTP was 15,000 m®.

[322] InApril 1997, Mr. Bourgh withdrew from active participation with LPL.

[323] Around thistime there was a meeting in VVanderhoof between LPL and the B.1.D. Group.
This meeting was to discuss the involvement of the B.I.D. Group in the construction of the mill in

Watson Lake.

[324] Inaletter dated May 1, 1997, from the B.1.D. Group, written by Mr. Fehr, to LPL, to the
attention of Mr. Brian Kerr, B.1.D. expressed itsinterest in participating in the mill. Thisletter was
entered as Exhibit D-81, Tab 412. Mr. Fehr stated in this|etter that the B.1.D. Group would be
interested in the construction and set-up of asawmill “on aturn key basis’. The estimated cost was
$1,000,000, haf of that amount was expected to be paid in cash and the remainder would be shares

inLPL.

[325] Around the sametime, DIAND commissioned a study entitled “ Kaska Forest Products
Sawmill Project.” The purpose of this study wasto “provide an overview on the marketing and
products that a new specialty sawmill would focus on, and a conceptua plan/layout of the type of

plant” recommended for KFR; see Exhibit P-79, Tab 55.
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[326] Thisreport, prepared by the Sterling Wood Group Inc., concluded that the appropriate
course of action was atwo phase approach. It recommended basically the same approach as would
be taken by the joint venturersin constructing the Watson Lake mill. It recommended construction
with used and reconditioned milling equipment. The primary markets suggested were Japan, Korea

and Taiwan. Thisreport isdated April 21, 1997.

[327] By July 1997, B.1.D. was interested in proceeding but had lingering concerns about the
availability of awood supply. Asaresult, Mr. Brian Kerr scheduled ameeting with DIAND in

Whitehorse for the purpose of discussing wood supply.

[328] OnJduly 13, 1997, Mr. Fehr wrote to Mr. Brian Kerr. Thisletter was entered as Exhibit D-

11, Tab 103. Inthisletter Mr. Fehr states,

| have reviewed your business plan with Keith and think your project
looks like it should proceed. As discussed before, | feel that L.P.L.
has too much past baggage to be the operating company. | believeit
to be wise to come up with anew name for the partnership we have
discussed. L.P.L. will beinjoint venture or partnership with the
operating group and represented on the board of the operating
company based on its percentage of ownership.

We aso have to serioudly discuss aplan on how to ensure we will
have an adequate timber supply. So far, we have been relying on
your belief that thereisalack of competition up there. These
situations change quickly. We can help develop proposals to the
government to try and get more security. These things should be
happening prior to the construction of a sawmill as discussed before.
Hopefully before winter we can show the government some serious
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intent and throughout the following year we can hit them hard on the

absol ute necessity of more secure tenure.
[329] The meeting was held on July 15™, accordi ng to the summary of financia records that was
filed at the hearing on July 11, 2008. It was attended by the Kerr brothers, representing LPL; Mr.
Fehr and Mr. Spencer, representing the B.1.D. Group; and Mr. Monty and Mr. Gladstone,
representing the Department. 1t was at this meeting that the Plaintiffs say a representation was made
to LPL. LPL and the B.1.D. Group relied upon that representation in going ahead with the mill

project.

[330] Following that meeting, LPL and the B.1.D. Group continued working towards the
construction of amill in Watson Lake. The work carried on throughout the rest of 1997 and up to
October 1998 when the mill commenced operations. The sawmill was constructed in sectionsin

Vanderhoof. The components of the mill were then transported by road from British Columbia.

[331] The decision was made by LPL and 391605 B.C. Ltd., acompany associated with the B.I.D.
Group, to use existing material, including older, reconditioned equipment. In Mr. Fehr’ s opinion,
the size of the proposed mill and the anticipated volume of wood to be processed, that is 200,000 m*
ayear, did not justify the capital cost of using al new materials and equipment. He had alot of
experience in tearing down old sawmills, putting up new ones and in recycling, reconditioning and
reusing material and equipment, and was satisfied that this approach would yield a sawmill facility

that was adequate for the task.
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[332] Asprevioudy noted, the use of reconditioned equipment was recommended to DIAND, by

one of its own consultants, that is Sterling Wood, with respect to amill to be built in Watson Lake.

[333] Throughout the summer and fall of 1997 there were meetings between LPL and the B.1.D.

Group about the advancement of the Watson Lake mill project.

[334] Inlate 1997, LPL and 391605 B.C. Ltd. were continuing mill design and construction. Mr.
Fehr described himself asthe “overseer” in relation to the fabrication of the mill, including the
installation of the equipment. He went to Watson Lake several times. He saw the mill when it was
operational. He was satisfied with what he saw and he was satisfied that the mill and equipment

were adequate for the required purposes.

[335] On November 5, 1997, SY FC was incorporated under the laws of the Y ukon Territory. This
corporation was the operating vehicle for the joint venture. A joint venture agreement was created
between LPL and 391605 B.C. Ltd. It was formalized in awritten agreement that was dated January

30, 1998 (the “first joint venture agreement”).

[336] Itisclear that the joint venturers, SYFC, LPL and 391605 B.C. Ltd., built the mill at Watson

Lake, and | so find.

[337] LPL conducted logging operations for the mill from 1998 until the closure of the mill in

August 2000.
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[338] Mr. Kerr was part of the fabrication team. He was put to work with his electrical contractor
skillsto assist in the construction. He testified that the mill was fabricated in Vanderhoof under the

experienced direction of Mr. Fehr and Mr. Spencer.

[339] Mr. Kerr testified that the mill design and fabrication were overseen by Mr. Spencer and Mr.
Fehr who were very experienced in thefield of sawmill design. Mr. Paul Heit, also from the B.1.D.
Group, was responsible for sourcing the raw timber for the mill. Mr. Kerr was trained to be the
manager of the mill and went to Vanderhoof during the construction of the mill. Although he had a
good solid understanding of how sawmill machines worked, due to his background, Mr. Kerr had
no background in sawmill management. Mr. Spencer had many years of such experience. Under the

tutelage of Mr. Spencer, Mr. Kerr was trained to take over the management of the mill.

[340] Atthesametimeas SYFC, LPL and 391605 B.C. Ltd were proceeding with the design and
construction of the sawmill, DIAND was continuing to address the failure of KFR to comply with
the conditions of their THA and build amill. A letter dated November 20, 1997, entered as Exhibit
P-80, Tab 21, from Mr. Monty to Ms. Guscott, reflects DIAND’ s position with respect to
establishing atimeline for renewing the KFR THA. Mr. Monty statesin this letter that “[a]s soon as
Kaska Forest Resources have a‘viable' partner capable of producing a‘viable' mill, then we can

addressafirmtimdine”
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D. 1998

[341] Thefirst joint venture agreement was signed on January 30, 1998. It was entered as Exhibit
D-11, Tab 108. The partiesto this agreement are LPL and 391605 B.C. Ltd. This agreement
manifested the intention of the parties to carry on the sawmill enterprise asajoint venture. It
recognized that LPL had already taken numerous steps to toward the devel opment of awood
manufacturing complex at Watson Lake. These steps included the * preliminary discussions with the

Government of Canada with aview to acquiring timber rights.”

[342] | find that these preliminary discussions included the meeting with DIAND on July 15,
1997. | also find that the preliminary discussions included the commitment from DIAND that if a

mill were built that a sufficient long-term supply of fibre would be made available.

[343] Inthefirst joint venture agreement, LPL’s contributions to the joint venture included
“bringing the Project to the Corporation”, $625,000 cash, the mill site and any additional
capitalization. The contribution of 391605 B.C. Ltd. included the supply and installation of sawmill
equipment and the services of Mr. Spencer and Mr. Cliff Harrison for five months “to supply

management training and marketing consultation.”

[344] The services of Mr. Spencer and Mr. Harrison were provided under the terms of a separate
management agreement for five months. This management agreement was schedule “ C” to the

joint venture agreement. It was signed on January 30, 1998.
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[345] There was a meeting between the joint venturers on February 26, 1998. At that meeting Mr.
Alan Kerr advised the joint venturers that Mr. Terry Boylan, the SY FC lawyer, had been told by a
“DIAND rep” that “SYFC just hasto go ahead and put up an operating sawmill after which the

wood will become available’. The minutes of this meeting are Exhibit D-11, Tab 109.

[346] Inearly 1998, the construction of the mill was well underway. The efforts to secure awood
supply continued. However, at thistime the joint venturers were first beginning to become
concerned with the availability of along-term supply of timber; see Exhibit D-11, Tab 109. By this

time, the fabrication of the mill in Vanderhoof was nearly complete.

[347] InMarch 1998, Mr. Henry, apublic servant employed by DIAND in the Y ukon Region,
completed the Preliminary TSA, Exhibit D-58. Thisreport evaluated the current harvest levels,
identified data necessary to determine the AAC, created atool to assist in evaluating eco-system
based management options and determined an estimated wood supply for sustainable forest
economy discussions. Mr. Henry acknowledged that this report related to the supply of fibre

through the CTP process.

[348] This TSA wasrecognized by DIAND as a strategy for short-term wood supply; see Exhibit
P-79, Tab 64. Thisis consistent with the evidence of Mr. Henry that the TSA was devel oped for the

CTP process. | find that the TSA was not relevant to the issue of long-term timber supply.
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[349] Mr. Henry explained, in Exhibit D-49, that the TSA work was done because there were
concerns over the harvest levelsfor 1997/1998 and a need to determine long-term sustainability for
economic development efforts. He explained that the previous AAC level of 350,000 m*was

loosely based on the Draft Sterling Wood Report.

[350] Ms. Guscott aso confirmed the fact that opening new areas to harvesting would change the

TSA reaults; see Exhibit P-79, Tab 103.

[351] By March 1998, the mill complex was completed and ready for delivery to and assembly at
Watson Lake. With the installation of the mill complex, Phase 1 would be completed. At thistime

the joint venturers decided that Phase 2 would be introduced when feasible.

[352] Throughout the summer of 1998, the Department could not adequately issue permits for the
supply of timber to the forestry industry. Thisinability was the result of the conduct of DIAND’s
employees. Thisisan irresistible conclusion drawn from the Department’ s own internal documents

of May to June 1998; see for example Exhibit P-79, Tab 70, Tab 71, Tab 72, and Tab 73.

[353] Inthelate summer of 1998, the Department began to consider the possibility that KFR
would participate in the SY FC joint venture in operating the mill at Watson Lake. The Department
was concerned about the failure of KFR to satisfy the condition of its THA, that it construct and
operate asawmill. Mr. Sewell would later describe DIAND as “pushing” KFR to SYFC; see

Exhibit P-79, Tab 144, a page 1386.
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[354] Thefailure of KFR to construct and operate a sawmill was considered a“major breach” of

the terms of the THA assignment. An internal Department presentation noted that:

. A sound wood processing industry would represent an
important economic development for the Y ukon.
. A sawmill as require under the THA would ensure that initial

wood processing from the THA occursin the Y ukon.

. Additional mill capacity will benefit other CTP operators
who lega requirements for local processing of their sawlogs

. Could play akey rolein capacity building of First Nations
and smaller communities

. Will improve overal employment opportunities, particularly
in SE Yukon.

This presentation is Exhibit 80, Tab 26.

[355] Mr. Sewell, RDG of the Y ukon Region, supported the union of KFR with LPL inthejoint
venture. The proposal required the use, by KFR, of trust funds held by the Government of Canada.
An extension of the KFR THA was also supported by Mr. Sewell. In an email, on September 15",
entered as Exhibit P-79, Tab 78, to Mr. Beaubier at DIAND Headquartersin Ottawa, Mr. Sewell
Stated:

Is buying into the newly constructed mill an éligible use of the mill
fund that KFR has been paying into?

The full THA expiresMay 991 amtold. Thereisaprocessin place
to move towards consideration of afuture multi-year THA
...dates have dipped badly due to no partner for KFR
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It scemsthe goal of having the THA support an actual mill (though
designed only to handle smaller sizelogs...10 inches | think ) may
be closeto really happening.

(Emphasis added)

[356] By September 17", the Department had decided that the joint venture was avalid use of the
trust funds held in the “mill fund”. This expenditure was contingent on an evaluation of the joint

venture sawmill and the entry into ajoint venture agreement.

[357] Exhibit D-81, Tab 402 isthe 1998/1999 Client Guide dated September 1998. This document
sets out the purpose of the digibility requirements, that isto provide fair and equitable accessfor al
qualified applicants to the use of a“limited forest resource’. Some permits are for volumes greater
than 1,000 m® and all applicants seeking a greater volume than 1,000 m?, up to 15,000 m®, were to

be evaluated pursuant to Section 4.2 of the Yukon Timber Regulations.

[358] The Client Guide explained that the harvest ceiling levels for 1998/1999 will be determined
according to the preliminary TSA that was conducted in 1998. Thetotal harvest celling for
1998/1999, for the entire Y ukon, was set at 356,500 m°. The harvest ceiling for Y02, Coal and Y03,

Liard, was 50,000 m*and 78,000 m®, respectively, for atotal of 128,000 m".

[359] As| have already noted, the harvest ceiling for the previous year had been 350,000 m? of

timber for the southeast FMU. The remainder of Y ukon had previously been set at 100,000 m”.
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[360] Mr. Heit testified that he was aware of the reduction in the harvest ceiling for Y02 and Y03

from 350,000 m° to 128,000 m°.

[361] ThisClient Guide, at page 2618, refersto a“mill harvest area’. In order to access timber, an
applicant must own aregistered mill site. This document sets out the relevant regulations, aswell as

Chapter 17 of the umbrellafinal agreement.

[362] There was no direct evidence concerning the significance, or otherwise, of Chapter 17 of the
umbrellafinal agreement, although coy references were made by Mr. Monty to Chapter 17. Mr.
Sewsell, when testifying on behalf of the Defendant, made at |east one reference to this document but

without any explanation.

[363] Inthe monthsleading up to the opening of the mill in October 1998, LPL and SY FC made
arrangements to acquire timber supply. They did so by signing log supply agreements with local

loggers.

[364] Mr. Heit testified that the CTP process did not work in the short-term but that is not the
same as saying that it could not have worked. He also said that not all CTP holders wished to do
business with SY FC. Nevertheless, the short-term timber supply for the mill was derived by

accessing timber through the existing CTP process.
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[365] The Paintiffswere aware, prior to the opening of the mill in October 1998, that KFR had a
timber harvesting agreement and that KFR could sell wood from their THA without needing to

obtain prior permission from the Department.

[366] The mill opened in October 1998 and shut down a couple of months later, due to alack of
timber supply. The mill had been installed, by the joint venture, in Watson Lake, on the site that
LPL had leased. The mill was assembled on site after construction in Vanderhoof. It consisted of a

building placed on a 20,000 square foot dab of concrete.

[367] The mill operation included an exterior sorting system that was designed to cut wood to
length after it had been debarked. The site included a scale to weigh the wood. The weight of wood
was used both to calcul ate the stumpage fee to be paid to the Government and to record inventory in
theyard. Aswell, there were two processing machines to remove limbs or pieces of limbs, called

“snipes’, from the logs.

[368] Themill, as built, was designed around a 7 inch average diameter of log and required an
average of 16,666 m® of wood per month, to operate on double shifts. Thisisa quantity of

approximately 200,000 m® per year. The mill was built to produce 100,000 of board feet per shift.

[369] Mr. Spencer testified that he was comfortable with the mill design and its equipment when it

began operating in October 1998.
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[370] Themill, asbuilt, was a dimension mill, capable of producing awide range of products. The
mill produced “rough green lumber”, that is the product that results from the primary breakdown

facility. It remainsto be dried and planed into a finished product.

[371] The mill was planned to incorporate three independent phases of devel opment, the first
being the breakdown of the log into rough green lumber, followed by drying and dressing for the
finished product. Mr. Spencer explained that “rough green lumber” means that the timber iscut a
little and then shipped for further processing. The first phase was an interim step intended to

demonstrate the mill’ s capability and thereby secure long-term tenure from DIAND.

[372] The second phase required kilns and aplaner mill, and that part of the facility was not
reaized. The planer would produce finished sides with a smooth surface, for the market. The kiln
dries the green wood to a moisture content of less than 19 percent. Included in the second phase was
acogeneration facility to produce heat, for drying the lumber, and eectricity to run the mill and to

sl into the local eectrical grid.

[373] A third phase was also contemplated from the outset. It would involve the construction of a
re-manufacturing facility so asto optimize the usage of the timber and provide additional “vaue-

added” to the mill’s products.

[374] With the exception of management, the employees were drawn from the town of Watson

Lake. The employees were both First Nations and non-First Nations people. Mr. Keith Spencer
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remained on the site for several months to oversee the operation. Mr. Brian Kerr was engaged as the
mill manager. Mr. Heit wasin charge of sourcing wood supply. When the mill began operating on a
single shift, Mr. Kerr testified that 27 - 28 people were employed at the mill site. The employee

numbers would be doubled for two shifts.

[375] Inor about October 1998, an initia proposal was made by SY FC for federa funding to
assist in training the new employees of the mill. The application was made to the Transitional Jobs
Fund (“TJF") of the Federa Government through Human Resources Devel opment Canada

(“HRDC?).

[376] Alsoin November 1998, the Department embarked upon its process to develop THAS. This
process was planned to involve extensive First Nations and stakeholder consultations. This process
started with discussion papers and consultations about how the process should be developed. The
Department’ s draft process proposal, entered as Exhibit D-81, Tab 227, noted that a FMP is the key
document before any THA can be authorized. Further, it is noted that only 50 percent of amill’s

required timber isnormally alocated in a THA.

[377] The representation relied upon by the Plaintiffs was made in July 1997. By October 1998
the Plaintiffs had already built the mill and commenced operationsin Watson Lake. The draft THA

process proposal was not written until November 1998.
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[378] The Department had made a representation that an adequate supply of timber would be
available. Adequate for the Plaintiffs mill meant 200,000 m®. It was not open to the Defendant to

change the quantity of timber committed after the mill was built.

[379] Thedifficulties experienced by the Department with its employees throughout the summer
of 1998 continued through the fall of that year. Asnoted by Chief Ann Bayne of LFN, in her |etter
of November 5, 1998:

We are extremely concerned with the manner and style by which you

forestry officials are carrying out their mandates. .. unhappy with the

unilateral decisions by the department...and the lack of

communications regarding impending actions. We urge you to

consder your officials operationa approaches and the impact their

behaviour will definitely have on the long term relationship between

your department and our First Nation.
[380] The Department was clearly under much pressure but it was not handling the added burdens
in areasonable manner. Inthisregard, | refer to Exhibit P-79, Tab 88. In that letter, Ms. Guscott, the
Director Renewable Resources, declared a“ get them off the Director’scase day”. Thiswasin

relation to other mill owners who were aso having problems securing timber supply.

[381] Mr. Brian Kerr wroteto Mr. Fentie, the Y TG Forest Commissioner in November 1998. This

letter was prompted by the continuing difficulties in obtaining fibre; see Exhibit D-11, Tab 117.

[382] Themill operated until December 1998. The Plaintiffs assert that the mill shut down

operations on the basis of the lack of fibre supply. | find on the basis of the Plaintiffs viva voce
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evidence, which is consistent with the documentary evidence, that the mill did in fact shut down

operations due to alack of timber supply to the mill.

[383] Themain concern of SYFC wasin obtaining sufficient timber and in that regard, there were
continuing communications and meetings with the Department. Mr. Heit participated in some of
those meetings. He testified that in the beginning he understood that the process for obtaining a

THA may take “upwards of ayear”; that time-line was later extended.

E. 1999

[384] Timber supply was critical in January 1999. The mill had closed in December 1998. Asthe
Plaintiffs were increasingly concerned, they continued contacting the Department in Whitehorse,
seeking assurances that a continual supply of timber would be made available to them, in the

required amount of 200,000 m° ayear.

[385] A new joint venture was formalized by ajoint venture agreement (the “ second joint venture
agreement”) with an effective date of January 1, 1999. This agreement is Exhibit D-81, Tab 418.
This agreement superseded the previous agreement. By this time the joint venturers had changed
and 391605 B.C. Ltd. was no longer a party to the agreement. This agreement was made between
LPL, Nechako Construction Ltd. (“Nechako”) and SY FC. Mr. Fehr testified that Nechako isa

related corporation within the B.I.D. Group.
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[386] According to this agreement, LPL and Nechako undertook ajoint venture for the purposes
of congtructing and operating a wood manufacturing complex in the area 2 kilometres west of
Watson Lake. LPL’ s contributionsincluded financial support, aswell asitsinterest in the sawmill,
equipment and mill site. Nechako’ s contribution included expertise in connection with the design
fabrication and installation and its interest in the sawmill. SY FC was the operating entity and held
the bare legal title to the assets of the joint venture. Article 2.4 of the Joint VVenture Agreement
specifically stated that the joint venture formed under the agreement was not a partnership. 391605

B.C. Ltd. was appointed the manager.

[387] Ina“Backgrounder” prepared by the Department’s Regional Office for DIAND
Headquartersin Ottawa, entered as Exhibit D-32, the Region identified that there was only 186,000
m® of fibre available in the southeast Y ukon FMU. All applicants were provided with the Client

Guide. Thisguide explained the process and harvest limits.

[388] Inthis Backgrounder, it was noted that SY FC had not applied for any of the 1,000 cubic
metre CTPs. These permits were set aside for sawmills. The Plaintiffs' evidence wasthat, based on
the size of the permit, they did not think that these CTPs were intended for an operation the size of
their mill. | note that the very small volume, and the fact that a permit had to be 60 percent complete
before a new permit could be issued, did not provide any reasonabl e value to the Watson Lake

sawvmill. Quite smply, these permits were too small to have any value to acommercia operation.
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[389] A meeting was held on January 21, 1999 between representatives of the Plaintiffs and
employees of DIAND. This meeting was attended by Mr. Sewell and Ms. Guscott from DIAND
and representatives from the Town of Watson Lake, SYFC, LPL, YTG and Finning. Finning was a

major equipment supplier and financer of the mill project.

[390] Following this meeting Mr. Brian Kerr sent aletter, on January 26"to Mr. Sewell,
confirming SY FC' s understanding of the meeting’s outcome. Although there is a handwritten note
saying “draft”, thisletter was sent by Mr. Kerr and received by the Regiona Office. In hisletter,
Mr. Kerr says,

We understand that DIAND will support an application for a Timber
Harvesting Agreement from the Corporation for afive year term,
renewable, subject to the Corporations performance, totalling
200,000 cubic meters annually. DIAND will very shortly, with the
co-operation of the Y ukon Government, provide for the Corporations
forest managers, certain target areas that will support the required
volumes.

We agree that thisis atrue and accurate account of the commitments
made by both DIAND and South Y ukon Forest Corp. at our meeting
in Whitehorse on Thursday January 21 1999 commencing at 2:00
P.M. with the following persons present.

Terry Sewell, Jennifer Gusgott, Dennis Fente, Jeff Monty, Alan Kerr,

Hugh Macmillan, Donald Oulton, Brian Kerr, Roger Reams, Pat
Irvin, and Joe Zackaruk

[391] | infer from this communication that the Plaintiffs were concerned that they could not get a
written commitment from DIAND. | do not accept that thisletter indicates that there was no pre-

existing commitment.
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[392] Theviews of Ms. Guscott, about this meeting, are found in two documents. She sent an
email immediately following the meeting to her subordinates. This email was entered as Exhibit P-
79, Tab 101. In this email she notes, among other things, that whatever THA process KFR was put

through it must be the same for SYFC.

[393] The second email from Ms. Guscott, relative to this meeting, came as aresponse to Mr.
Brian Kerr's letter of January 26™. This email was entered as Exhibit P-79, Tab 103. This email was
sent to her supervisor, Mr. Sewell. Ms. Guscott stated that she was concerned that as aresult of the
Plaintiffs understanding of the January 21% meeting that she “ appeared to have been at a different

meeting.”

[394] On February 3, there was a teleconference between SYFC, LPL and DIAND to discuss
timber permits. The minutes of that teleconference were entered as Exhibit P-79, Tab 104. A
DIAND region backgrounder, written by Mr. Fillmore, dated February 3, stated that the February
3% meeting was held for the purpose of discussing short and long-term access to timber supply.

This backgrounder was entered as Exhibit D-33.

[395] A review of the backgrounder, in comparison to all of the documentary and viva voce

evidence, shows that there are assertions made within it about SY FC, which are smply not true.
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[396] These documents were created for the benefit of DIAND Headquartersin Ottawa. This
document is part of a course of conduct taken by DIAND staff at the Regiona Office, to cast the

joint venture in abad light to the Departmental Headquarters.

[397] An exchange of letters occurred at this time concerning the failure of DIAND to meet the
timelines to which it had committed. These letters were entered as Exhibit D-61; Exhibit D-62;

Exhibit D-63; and Exhibit D-64.

[398] Inaletter dated February 16™ from EnerVest to LPL, EnerVest expressed concern about the
security of tenure. If the mill could get its own secure long-term THA, EnerVest was confident that

$14,000,000 for Phase 2 could be raised.

[399] More meetings occurred throughout this period between the Regiona Office and SY FC.

[400] On February 25", Ms. Clark corresponded with Alan Chisholm of HRDC, advising of some
changesto the origina plan of the continuing intention of SY FC to operate the mill at Watson Lake.
At thistime, SYFC waslooking for further funding from the TJF. Thisletter was entered as Exhibit
D-81, Tab 480. She advised that the mill was shutdown in December as a result of fibre shortage

and that the shortage was due to delays by DIAND in approving permits for the suppliers of SYFC.

[401] Additional funding from the TJF was provided in excess of $100,000 to assist with the re-

opening of the mill.
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[402] The Paintiffs continued their efforts throughout February and March to get afirm answer
from the Department concerning secure access to the required volume of wood. During these
months, employees of the Department advised the Plaintiffs that steps were underway to develop a
process for the issuance of THAS. Pressure was mounting, both on the Plaintiffs who were
concerned about the viability of the mill and on the Department, to deliver on its representations that

an adequate supply of fibre would be available to the Plaintiffs.

[403] Exhibit D-81, Tab 35isaletter from Ms. Guscott to Ms. Clark, dated March 18, 1999. In
thisletter, Ms. Guscott advised that there was no guarantee that SY FC would receive a permit at
that site“or at al”. She further advised that any steps taken before the resource reports were

completed would be at SYFC'sown risk.

[404] Ms. Clark responded to this communication by afax on March 18", found in Exhibit D-11,
Tab 12. Ms. Clark advised that the existing policy did not fit the manufacturing sector and said that

she appreciated the priority that DIAND was giving to their concerns.

[405] Exhibit D-13isanother letter from SYFC to Ms. Guscott. It was dated March 19, 1999. This
letter was written by Mr. Heit, Wood Supply Manager for SY FC, he said that the Department had
given no reasonable guarantee of the timber supply. He said that this was made clear in para. 3 of

Ms. Guscott' s letter of March 18". This letter was sent in respect of accessing timber in a specific
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location under afuture CTP. As such it does not impugn the Plaintiffs' position with respect to the

representation made on July 15, 1997.

[406] He advised that the mill start-up would be delayed from April 5 until May 3, 1999 and
further, that he would recommend to the owners that the business relocate to a more business-
friendly jurisdiction. Thisletter isaso found in Exhibit D-11, Tab 13. It appears that this letter of
March 19, 1999 was forwarded by SY FC directly to Mr. James Moore, ADM Northern Affairs,
based in Ottawa. Thisletter from Mr. Heit tells me that SY FC was prepared to leave Watson Lake

and find another opportunity for investment.

[407] The Department produced another Client Guide in April 1999, Exhibit D-81, Tab 47. This
Client Guide noted that incomplete permit applications would result in delaysin issuing the permits.
The Client Guide said, at page 1565, that the harvest ceiling may be adjusted based on new TSA

information and other factors.

[408] By letter dated March 23, 1999, written by Ms. Clark on behalf of SYFC to the ADM, Mr.
Moore, SY FC confirmed atelephone conversation of March 22™. This document is found in

Exhibit D-11, Tab 16.

[409] Ms. Clark said in her Ietter that the SY FC people would be pleased to meet with Mr. Moore
and that SY FC was concerned about the ability to get an adequate timber supply. Specific issues

wereidentified in this letter, including reference to the THA application procedure, short-term
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timber availability, cutting permit timing, and policy amendments necessary to allow DIAND staff

to meet thetimelines.

[410] Itisclear that by thistime, pressure was mounting. The Defendant characterized this letter

as setting out “demands’.

[411] Mr. Moore spoketo Ms. Clark at thistime. He agreed to set up a teleconference between
representatives of the Regiona Office of DIAND, people from Headquartersin Ottawa and
representatives of the Plaintiffs. The meeting was scheduled for early April, as recorded in an email

sent by Mr. Moore on March 23 and entered as Exhibit P-79, Tab 128.

[412] Inanincluded message, Ms. Guscott responded to this email and stated that:

would be my perference as| have been working closely with the
company and understand al their ways. | suggest because of past
experience with this company that someone (region) take the lead
one ensuring good notes and records are kept. (Emphasis added)

[413] The meeting was scheduled for April 7". In discussing this meeting, Mr. Richard Casey
informed Ms. Anne Snider, both DIAND employees in Ottawa that,

Mr. Moore has made a commitment to SY FC that the April 7
meeting will be a decision making meeting. Thereare 5 officials
from SY FC in attendance and 2 invitees yet to be confirmed. Since |
don’t think we can guarantee at this point that SY FC will be granted
acutting permit, at the level they are requesting, | believe they will
be very disappointed at the end of the meeting. | don’t want to be
negative, but we must operate within the Regulations.
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[414] A briefing note, dated April 2, 1999 was prepared for ameeting that was also scheduled for
April 7" between SY FC and the Minister of Industry. The background section in this briefing note,
entered as Exhibit D-81, Tab 229, indicated that the author of the briefing note had received a
“backgrounder” on SY FC from the Regional Office. The briefing note aleged that SY FC had

frequently changed management and had difficulty surviving over the past “15 to 20 years’.

[415] Thisdescription of SYFC isunfounded in fact. | note that this briefing note was provided
from the files of Mr. Fillmore. | also note that while the briefing note indicates that there were

attachments, none were provided to the Court.

[416] Alsoin preparation for the meeting, Ms. Guscott sent an email to Mr. Beaubier in Ottawa.
Thisemail was entered as Exhibit P-80, Tab 48. Ms. Guscott was not truthful with respect to the
development of the mill and the consultation that occurred with the Regiona Office before
proceeding to construction. She also admitted in this document that there were delaysin the CTP

process but attempted to shift the blame for the shortfall in timber supply to the mill.

[417] Further meeting preparation came by way of “talking points’ for the ADM. These points
were sent by an internal DIAND email that was entered as Exhibit P-79, Tab 143. These talking
points disclose that DIAND intended to provide long-term and secure tenure to industry that has

made a capital investment.
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[418] The meeting was held on April 7". Representatives of SY FC participated both in person and
by teleconference. The teleconference took place between Whitehorse and Ottawa. Representatives
of DIAND participated in the same teleconference and a verbatim transcript was maintained of that

meeting. That transcript is Exhibit P-79, Tab 144.

[419] Severa important points emerged from this meeting. A timeline was established for THA
development, the Department re-affirmed the importance of the mill for Y ukon and the Department
committed to assisting the Plaintiffsin getting the necessary timber. This included commitmentsto
have CTP harvesting off future THA lands and that cutting could commence before the THA was

finaized.

[420] It was proposed that THA proposals would be accepted in the fall of 1999 with aview to

having approved THAs in place by April 2000; see Exhibit P-79, Tab 143.

[421] Therequest for proposa (“RFP’) was not released until October 2001.

[422] | find it noteworthy that this meeting was arranged and took place so soon after SYFC's
letter of March 19™in which Mr. Heit advised that he was going to recommend to the mill owners

that the project relocate el sewhere.

[423] Given the discussions and commitments made during this April 7" meeting, the Heit letter

of March 19" and the other evidence in the documentary evidence that the Plaintiffs were prepared
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to shut down operationsif it was not feasible, | find that the meeting of April 7, 1999 induced the

Plaintiffs to continue in bus ness with the Watson L ake mill.

[424] Also, in April 1999, the Department produced a THA Devel opment Process document. This
was entered as Exhibit D-65. Notes on this exhibit were written by Mr. Sewell. This document
identifies the goals and objective of aTHA, specifically: sustainability, economic and socid
objectives including jobs and development of the resources, and the provision of accessto aland
base that can provide a harvest volume of 50,000 to 140,000 m® to a proponent who meets al of its

commitments.

[425] Themill remained closed at thistime. The Plaintiffs were reviewing their options, that is

final closure or reopening of the mill.

[426] Following the April 7" meeting, SY FC sent aletter to DIAND to ensure that it properly
understood the commitments of the ADM and the Department. In aletter entered as Exhibit P-79,
Tab 147, Ms. Clark, on behalf of SYFC, stated:

We would appreciate you confirming that we have accurately

interpreted the commitments made during our meeting. If there are

other commitments you and your staff require of the company,

please let me know.
[427] Days after the April 7" meeting, afurther joint venture agreement was signed. Thisjoint

venture agreement, found in Exhibit D-81, Tab 421, formalized the introduction of KFR asa

participant in the Watson Lake mill. Thisjoint venture agreement was effective as of April 14™.
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[428] Thisagreement providesthat SY FC isthe operating entity for the joint venture. The joint
venture partiesare LPL, 18232 Y ukon Inc., KFR and SYFC. Mr. Fehr testified that 18232 Y ukon
Ltd. wasincorporated for the purpose of participating in the joint venture. Clause 2.4 of this
agreement provided that the joint venture is not a partnership. 391605 B.C. Ltd. was appointed the

manager.

[429] The mill reopened on April 30, 1999; see the Response to Request to Admit.

[430] OnMay 5", Ms. Guscott responded to an email, entered as Exhibit P-79, Tab 161, to Mr.
Beaubier, in reference to areturn call made to the ADM’ s office by SYFC. In her email Ms. Guscott
sad:

We have the matter under control and they are just a pushing

company...the company thinks they received more out of the Moore
letter than what Moore redly said.

| note that this email is one of many from the Defendant’ s documentsthat isindicated as being a

forwarded message but did not include the original message.

[431] By letter dated May 11", SY FC replied to aletter from Mr. Moore dated April 30™. In this
|etter, SY FC recounted that the mill reopened on April 30™ and pointed out that it had worked
within existing policy and regulations but it was being negatively affected by delays on the part of

the Regional Office in issuing cutting permits. This document isfound at Exhibit D-11, Tab 19. The
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continuing delays by DIAND would result in an indefinite shutdown of the mill, according to

SYFC.

[432] Throughout the month of May, Mr. Kennedy reported to Ms. Guscott the internal difficulties
at DIAND that were causing the problems in getting wood; see Exhibit P-79, Tab 170, and Tab 173.

Ms. Guscott acknowledged that deadlines had been missed; see Exhibit P-79, Tab 175.

[433] Then there was aseries of emails between SY FC and DIAND, beginning on June 1, 1999.
These emails addressed the supply of wood available by CTP, and DIAND advised SY FC that the
estimate of wood available was 190,520 m® for the 1999/2000 harvest season. This volume was
very close to the volume required by SY FC. Notwithstanding this communication, DIAND did not

guarantee availability to SYFC.

[434] On June4™, Brian Kerr sent an email, entered as Exhibit D-11, Tab 74, to Mr. Sewell, again
expressing frustration with the timber supply situation. He asked if things were not straightened out,

who was going to tell the people of Watson Lake that no work would be available.

[435] By email dated June 7", entered as Exhibit P-79, Tab 182, Mr. Sewell responded and told
Mr. Kerr that threats and harassment would not work. Mr. Sewell said that “we’ have agreed to an
aggressive plan. | find thisto be a reference to the meeting held on April 7". He also stated that:
Weal know that there are significant challenges to meeting the
wood needs of the company under the current regime. We have

agreed to an aggressive plan to work towards a THA type of regime
as fast aswe can.
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| am not finding the recent e-mail and phone activity conducive to
thisrelationship. Threats & harrassment are not helpful.

Aswe al want the mill to be successful we should be working asa
team on this. On May 31 we provided our assessment of the wood
available for the next year or so. We had staff travel to Watson Lake
to meet with permit holders and seekers to determine how things
were shaping up on the ground. | would encourage June to talk to
Jennifer/Terry Kennedy to get adebrief on this. Our new Regiona
Manager of Forest Resources, Howard Madill starts next week and
working with the company will be ahigh priority for him.

Can | ask you to work with usin apositive way so that al our efforts
are directed at the challenges facing the company rather than
diverting our energiesin avariety of non-productive directions. We
need to work together on thisyear’s and next year’ s wood supply and
on the THA process.

(Emphasis added)

[436] By June, thetimeline for THASs had started to dip. Exhibit D-66, another THA document
created by the Defendant, contained a timeline which anticipated that short-term THAswould bein

place by May 2000.

[437] For the remainder of the summer of 1999, the mill operated with a supply of timber that was

sufficient for the short-term.

[438] On August 10", SYFC wrote to the Minister, now Mr. Robert Nault. This letter, found in
Exhibit D-11, Tab 58, advised that SY FC had sufficient volume to operate in the summer and fall of

1999 and was interested in securing a THA.
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[439] On October 1, 1999, representatives of the forest industry met with Minister Nault in
Whitehorse. Ms. Clark attended on behalf of SYFC. Mr. Nault, Mr. Sewell and Ms. Guscott
represented DIAND. At this meeting, June Clark reiterated that SY FC needed certainty of wood
supply and needed a volume of 200,000 m*for aviable mill. A summary of this meeting isfound in

Exhibit D-81, Tab 257.

[440] By October, the wood supply was again critically short. On October 5™, Mr. Terry Kennedy
of DIAND sent an email responding to June Clark, addressing the urgent shortfall of winter
volumes. This document isfound at Exhibit D-81, Tab 69. Mr. Kennedy stated that “no DIAND
official to my knowledge has ever tried to midead the facts with respect to volumes known at the
date of the conversation with a proponent”. He further noted that al timber that had been marked

had gone into the SY FC mill yard.

[441] In October 1999, three meetings were held in Vanderhoof.

[442] LPL and SYFC participated in one, on their own, to review their options vis a vis the mill.
Representatives from DIAND attended a second meeting with representatives from SY FC and

Y TG. The third meeting was held between Mr. Madill and Mr. Spencer.

[443] Mr. Madill prepared amemo dated October 25". This memo, marked as Exhibit D-54, was

addressed to Jennifer Guscott and referred to the meetings of October 19™.
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[444] To addressthe mill’s need for timber, Mr. Madill committed at the second meeting that all
available timber to the harvest ceiling would be made available to eligible applicants. To help
address the timber supply, he assured SY FC that the previous undercuts of wood that had
accumulated since the completion of the TSA, would be available. Further, measures were taken
that had never been employed in the past, specifically, DIAND sent lettersto all eligible applicants.
At this second meeting, SY FC repeated its position that if the mill shut down as aresult of lack of

fibre, it would not open again.

[445] Concerning the application and CTP processes for 1999, SY FC agreed that DIAND had met

itsorigina commitments.

[446] Ms. Clark sent another email, on behalf of Mr. Alan Kerr, to Minister Nault on October 20™,
again referring to the urgent shortfall of winter wood. In this email, she refers to the meeting with
Mr. Madill on October 19" and says the following:

We have demonstrated our commitment to the people of Watson
Lake and the Y ukon by living up to our commitments. We have also
done everything we were asked to do and have made every effort to
work constructively with you staff. Over the past year and a half, we
have pointed out the flaws in the system and have asked for
appropriate changes to allow for fibre security for our operation. The
system for allocating wood in the Y ukon has not been modified and
is demonstrating that does not support the development of the Forest
industry.

Thisemail is Exhibit D-11, Tab 29.
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[447] 1n October 1999, DIAND commissioned Anthony-Seaman, consulting engineers, to
evaluate the Watson Lake mill. DIAND wanted this evaluation in order to respond to the joint
venturers request for relaxation of the tree harvesting standards to allow the mill to process larger
top diameter. The Anthony-Seaman fina report is dated December 2, 1999 and was entered as

Exhibit P-79, Tab 226.

[448] Thisreport found that the “existing level of technology in the South Y ukon Forest
Corporation sawmill at Watson Lake, is appropriate for the circumstances and log supply”. It was
recommended that the next level of “value-added” include the ability to dry and plane the lumber.

Further, the report recommended a cogeneration facility for better utilization of wood waste.

[449] These recommendations are identical to the joint venturers' plan for Phase 2.

[450] By November 1999, the THA timeline had dipped again. Ina DIAND THA document
dated November 8", entered as Exhibit D-68, cutting was planned to be authorized for September
2000. This document also discussed two sizes of planned THA. The first type would be volume-
based and authorize under 30,000 m?® of timber per year. The second type would be between 30,000

— 150,000 m® of timber per year.

[451] There were continuing problems with wood supply. In afurther email on December 23,

again from June Clark to Mr. Madill, she advised that SY FC anticipated that there would be one
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month shortfall of wood. Thisemail isfound at Exhibit D-11, Tab 64 and again, referred to the fact

that SY FC needed a commitment from DIAND to meet timelines.

[452] By late December 1999, SY FC was critically concerned with the lack of action by DIAND
in moving the THA process forward. Thisis evident from the emails exchanged between SY FC and

the Department, up to and including December 30, 1999.

F. 2000
[453] Mr. Kennedy replied to the December 30, 1999 email on January 4, 2000, on behaf of Ms.
Skaalid. Mr. Kennedy explained that DIAND staff did their best to meet the timelines to which it

committed. He aso regjected the suggestion that timelines had been extended due to steff leave.

[454] At thistime, the Department showed sensitivity to the concerns of SY FC and re-affirmed
the importance of the mill to the Department and to the Y ukon economy. Thisis apparent from an

email dated January 4™, entered as Exhibit D-81, Tab 166.

[455] By letter dated January 14, 2000, SY FC submitted its representations concerning the
proposed amendments to the Yukon Timber Regulations. This|letter was written by Mr. Heit and

was entered as Exhibit D-11, Tab 66.

[456] In hisletter Mr. Heit acknowledged the major differences in “both the values of the timber

aswell asthe costs of harvesting and lumber processing”. He suggested that the proposed
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regulations would implement changes that were not consistent with other Canadian jurisdictions and
that would negatively impact the Y ukon industry. As such, he suggested “that this entire proposal be

thrown out and new options be considered.”

[457] “The Development of Timber Harvest Agreements. A Framework for THA’ sin the Y ukon
— A Document for Public Discussion” was released in February 2000 by DIAND. This document
was entered as Exhibit D-81, Tab 316. Thisframework contemplated the development of two types
of THAS, that isalarge THA of 30,000-150,000 m>of timber per year and asmall THA of less than

30,000 m® of timber per year.

[458] The THA timetable continued to be adjusted. This discussion paper said that by July 2000
successful proponents would be notified and fina negotiations would occur between the proponents

and DIAND. However, as| have previoudy remarked, no RFP was released until October 2001.

[459] On February 25", Timberline Forest Inventory Consultants Ltd. (“ Timberline”) completed
the “ Candidate Areas for Timber Harvest Areas (THAS) Final Report” (the “ Timberline Report
#1"), entered as Exhibit P-79, Tab 252. This report was prepared for DIAND. The purpose of this
report wasto “ complete afeasibility assessment of the study area and determine potential candidate
areas that may be suitable for long term tenure as Timber Harvest Areas’, “ perform an analysis

and/or assessment of the candidate areas’ and “ conduct consultation with key stakeholders’.
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[460] The Timberline Report #1 examined the development of two types of THAS: large, 30,000 —
150,000 m® of timber per year, and small, less than 30,000 m® of timber per year. In the analysis, the
report relied upon the existing TSA prepared by Mr. Henry. However, it criticized the use of the
even-flow harvest constraint and the inclusion of a 30 percent non-specific reserve. The report said
that these factors caused the AAC to be artificialy low with aresulting “high mortality loss of
coniferous area due to an under utilization of the resource in the long-term”. The report also

acknowledged that the age of the forest inventory data was of significant concern.

[461] In Timberline Report #1, severd different THA configurations were modelled. All of these
models utilized long-term timber, that istimber not limited by the 10 kilometre access constraint. In
all models the long-term wood supply was significantly in excess of that provided for in the

preliminary TSA.

[462] Thedifficultiesin maintaining a constant, adequate supply of timber continued, as disclosed
by the emails between SY FC and DIAND on March 1%. These emails are found in Exhibit D-81,

Tab 95.

[463] Thejoint venturers held afurther meeting among themselves on April 7. The minutes of
this meeting are found in Exhibit D-11, Tab 127. The important matters discussed at that meeting
were concerns raised about Mr. Brian Kerr, concerning his spending and lack of forestry experience,
and the log profile that was being received at the mill. Mr. Fehr expressed concerns about

continuing the operation if the correct log profile could not be brought into the mill yard.
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[464] There was another meeting between DIAND and SY FC on April 27" In aseries of emails
to DIAND found at Exhibit D-81, Tab 193, Ms. Clark set out SY FC' s understanding of that

meeting. The response to her emails from Mr. Balantyneisincluded in this exhibit.

[465] The Council of Yukon First Nations (the “CY FN") sent aletter, dated June 8", entered as
Exhibit D-71, expressing dissatisfaction with the proposed THA process and suggesting that the
THA process be deferred until aformalized tri-partite agreement was reached among the Y ukon
First Nations, DIAND and Y TG. However, the CY FN supported the allocation of short-term

tenures while the appropriate planning exercises and consultation occurred.

[466] Exhibit D-72isasummary of public comments received by DIAND on the April 2000
discussion paper. This exhibit aso includes a cover letter from Mr. Monty dated June 16, 2000.

SY FC had provided its comments on the THA devel opment process.

[467] Minister Nault, Mr. Sewell, and Ms. Guscott met with the Y ukon Forest Industry
Association (“YFIA™) over the May long weekend. Among the industry participants were the Kerr
brothers. At this meeting, SY FC indicated to the Minister that they were planning to progressto

Phase 2 of their business plan. The Minutes of this meeting are found in Exhibit P-79, Tab 282.

[468] In discussion with the YFIA, the subject of volume of timber possiblein a CTP was

discussed. At that time, Minister Nault likened the 15,000 m*allocation of timber per year to
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“firewood”. | infer from that comment that Minister Nault acknowledged that the forest industry
required access to significantly larger volumes than the CTP process could provide, in order to be

viable.

[469] On June 8", SYFC wrote to Mr. Nault, thanking him for the recent meeting in Whitehorse
over the May long weekend. This |etter was entered as Exhibit D-11, Tab 91. Mr. Alan Kerr
thanked Minister Nault for the “commitment” of addressing the short-term wood supply while the
long-term tenure process was finalized. Mr. Kerr said this commitment was extremely important to
SYFC, ensuring that they had a continuous fibre supply to operate while working under the existing

permit system. Mr. Kerr noted that he was encouraged by the efforts of Ms. Guscott.

[470] Mr. Monty, the DIAND Regiona Manager, Forest Resources, wrote an “internal use only”

memorandum to Mr. Ballantyne on June 14™, entered as Exhibit P-43.

[471] Inthismemorandum Mr. Monty said that the cumulative AAC for FMU Y02 and Y03 was
128,000 m> of timber per year. He noted that the forecasted needs for SY FC and Allied Forest
Products (“ AFP"), another corporate sawmill, were in excess of 260,000 m*. He suggested that there
would be problems once the corporations began seeking volumes of timber beyond the sustainable
level. Among other options to address this shortfall, Mr. Monty proposed closure of amill or
limiting future sawmills through land use permits. He also noted that the proposed THA process

may be capable of producing only one viable corporate THA.
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[472] Mr. Balantyne, then holding the position of DIAND Director of Renewable Resourcesin
Y ukon, responded to Mr. Monty’ s concerns on June 16". This memorandum was entered as Exhibit
P-44. Mr. Ballantyne reassured Mr. Monty that sustainable forestry would not be compromised and

directed him to raise these issues at the next meeting.

[473] Mr. Kennedy, Head Policy and Industry Forester, wrote to his supervisor, Mr. Monty, on
June 18", This memorandum was entered as Exhibit P-45. Mr. Kennedy expressed his concerns
with the THA process. Specificaly, he was concerned that the instructions that were provided in
how to proceed, were being ignored. He also expressed concern about the manner in which

consultation was being used to delay the process.

[474] In Exhibit P-45, Mr. Kennedy, the DIAND Head Policy and Industry Forester, clearly
accepted that the preliminary TSA was a short-term wood supply analysis. He further acceptsthat a
THA based solely on the short-term wood supply was not economically viable for the mills nor
capable of supporting the development of the infrastructure necessary to access the long-term wood

supply. Mr. Kennedy strongly suggested that he wanted these problems to be communi cated.

[475] Thereisno evidencethat SYFC, or the forest industry in general, was ever told about these

concerns.
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[476] Two days after Mr. Kennedy presented Mr. Monty with his proposal for getting the THA
process back on the timetable, Mr. Monty sent aletter to Mr. Balantyne. The letter addressed the

timelinesfor the THA process.

[477] Mr. Monty sent thisletter asthe Chair, THA Working Group. It is hot an internal
memorandum. It was written as an external communication from the Working Group to DIAND,

notwithstanding that Mr. Ballantyneis Mr. Monty’ s supervisor.

[478] Mr. Monty stated that the Working Group had recognized that the public input on the
process indicated a desire for more consultation. As such, the projected date for negotiations was

extended to March 2001 with a caution that September 2001 may be more appropriate.

[479] | notethat Mr. Kennedy was also amember of the THA Working Group.

[480] Thereisahandwritten note on this exhibit, signed by Mr. Ballantyne, that is addressed to
Mr. Monty. Mr. Balantyne says, “[a]s discussed we have to keep with the timelines contained in the

public document on THAs under “Next Steps’ Minister committed to timelines.”

[481] On June 22, 2000, SY FC wrote to Alan Chisholm, HRDC. This letter, written by Mr. Alan
Kerr, said that the Board of SYFC had approved funding of up to $14,500,000 for Phase 2 on
condition that there be financia participation from the Canada Jobs Fund and the Y TG, and that the

THA process continued as presented by DIAND. Thisletter isfound at Exhibit D-11, Tab 92.
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[482] However, thereisanother letter in Exhibit D-11, Tab 93, also dated June 22™, from SYFC
to Mr. Chisholm in which Mr. Kerr said that no funding would be approved by SY FC until SYFC
had been approved as digible for aTHA and until HRDC had approved partnership funding for

Phase 2.

[483] These lettersare consistent. They both identify the required prerequisites to any further

funding commitment by SYFC and | so find.

[484] SYFC issued apress release on June 26™. In that press release, entered as Exhibit D-11, Tab
134, SY FC informed the public that they would be shutting down operations on June 30™. The
closure occurred due to the timing of CTP issuance. SY FC indicated that the length of the closure
would depend on the ability to have certainty of a continuous supply of timber to take the mill

through the summer and winter harvest seasons.

[485] With the closure of the mill, 125 direct jobs were lost. At that time, the mill wasthe largest

single private employer in the Y ukon Territory.

[486] On June 29", Mr. Monty sent an email to Mr. Ballantyne, Re: THA Process. This email was
entered as Exhibit P-46. In this email Mr. Monty provided his supervisor with an update on the
Working Group'’ s thinking to date:

We propose issuance of small THA sto those individuals who have
proven mill capacity over the last two years (ie Bowie, Dakawada,
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YRT, afew others). Asagroup, we concluded that based on Y ukon
Forest Strategy, lack of an access policy, response received, that by
entering into THA with these candidates, and providing them with 5
years worth of wood within a designated portion of the FMU AAC
and land base we could cater to 90 % of sawmill sin the Y ukon.
Politically we are of the opinion that it would lower the steam level
on teh home front. What it does in Ottawa may be different? The
down sideisthat it would constrain SY FC and AFP to our harvest
cellingsin Y02, Y03. So in essence they could receive yup 30 000
each. Far below SY FC expectations. However, it must be
emphasised again, that unless we can access the long term base in

Y 02 through some form of effective public or private access
management plan, then we are dealing with the short term land base.
ie 126 000 m3. Issuance of small short term THA will provide a
breaching space to conclude land claims, Y PAS, Forest management
planning. Which iswhat the people want. | don’t; believe senior
management of grasp this point. Hence, the urgency to curtail further
mill site land use permits. Demand has fast exceeded supply, AND
THISMUST STOP. Otherwise our collective graves are getting

deeper.

SYFC and AFP would not like thisoption at al. SY FC more so. In
order to meet their forecasted needs and maintains viable CTP levels,
the n we need access to the long term base. This requires road
building 50 km in Y 02. Hard to build on short term tenure. Need to
amortize cost of road over 5 to 10. AFP may be more amenableto a
secure floor supply of wood. (Emphasisin original)

[487] While Mr. Monty’semail is difficult to read with the numerous typographical errors, it isan
important and telling email. It reflects the beliefs and conduct of the operational level DIAND
forestry employees. There was a conscious effort on the part of these employeesto delay this

Process.
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[488] | notethat on thelist of mills having demonstrated capacity, and proposed as dligible for a

smal THA, Mr. Monty has excluded the Plaintiffs.

[489] Thisisremarkable given the fact that SYFC wasthe largest production facility in operation
in the entire Territory. Thisis not afair, open and transparent procedure. On the contrary, itisa

further manifestation of bad faith.

[490] The proposed change to the THA was asignificant deviation from al prior THA
documentation produced. Restricting the available THA to 30,000 m® of timber per year had never

been the subject of consultation.

[491] Mr. Monty proposed this solution to decrease the “ steam level” politically in Y ukon.
Further, Mr. Monty expresdy acknowledged that his recommendation gave effect to an issue that he

believed that senior management did not grasp.

[492] Onthesameday, SYFC wroteto Y TG, Economic Development. Thisletter, written by Mr.
Alan Kerr, described equipment that SY FC wanted to buy with a $4,000,000 loan. The equipment
included a Kara Saw and optimill line. An earlier letter dated May 29, 2000, found in Exhibit D-11,

Tab 219, referred to a HewSaw. The letter of June 29" isfound in Exhibit D-11, Tab 220.

[493] This correspondence throughout the late spring, early summer of 2000 shows that the joint

venturers were intent on expanding the mill. This correspondence shows that the mill was producing
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but was suffering under continuing uncertainty about access to a secure supply of timber and

continuing uncertainty about the THA process.

[494] There are two |etters dated July 5™ from Alan Kerr on behalf of SY FC to the Bank of Nova
Scotia, concerning arequest for funding for Phase 2 of the mill. He advised that presently the mill
was producing 140,000 board feet per day on two shifts. He outlined the problemsthat SY FC had

overcometo date.

[495] TheMinister, Mr. Nault, sent aletter on July 17" to Mr. Fentie, M.L.A. for Watson Lake,
entered as Exhibit P-80, Tab 75. In thisletter the Minister stated that DIAND has “concluded our
consultation on long-term access to timber and are currently working co-operatively withthe YTG
in developing the next steps.” He further assured Mr. Fentie that the Department is“committed to

the timelines outlined in our THA process.”

[496] On July 28" Mr. Ballantyne, from DIAND, wroteto SY FC. This|etter, found at Exhibit D-

81, Tab 118, responded to inquiries from Mr. Alan Kerr about the THA processin Y ukon.

[497] Mr. Balantynetold Mr. Kerr that the Regional Office was working with the Y ukon
Government to develop a THA process by the end of September 2000. DIAND’ s objectives were to
provide longer tenure and higher volumes than could presently be provided under the CTP process,

ensure proper forest management and provide increased certainty for industry.
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[498] Mr. Bdlantyne said that DIAND would be “releasing a public consultation document
throughout the Y ukon which will elaborate on how we see this process unfolding...” and that

DIAND was committed to ensuring meaningful input from stakeholders.

[499] However, thiswas of little comfort to the Plaintiffs. On August 3, 2000 the decision was

made to not re-open the mill. The mill closed on August 4, 2000.

[500] At thistime Mr. Spencer advised Mr. Fehr to close the mill down and “ cut your losses’.
This advice was based upon the time spent in trying to get a secure log supply for the mill. Mr.
Spencer believed that the project, including the cogeneration facility, was feasible, if a securelog

supply was available.

[501] Itisafact that from May 1999 until its closing in August 2000, the mill had been operating.

The mill had produced and sold its rough green lumber throughout that period.

[502] Mr. Brian Kerr testified that when the decision was made to close the mill for good, he
gathered all the employees and broke the news. His involvement with the Plaintiff SYFC ended in

August 2000. Mr. Kerr left Y ukon and relocated to Vanderhoof, British Columbia.

[503] After SYFC had given notice of the lay-offs on June 26, 2000, DIAND continued to receive

reports about wood supply.
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[504] InJuly 2000, DIAND again approached Timberline to do afollow-up analysisto the
Timberline Report #1. On August 8" Timberline completed the “ Timber Supply Areas To Be
Considered for Candidate Timber Harvest Areas (THAS) in Southeast Y ukon” (the “ Timberline
Report #2"). It was entered as Exhibit P-48. Thisreport was prepared for DIAND. The purpose was
“to perform afollow-up analysis to refine the potential THA configurations and Timber Supply

Analysis (TSA) assumptions outlined in the [ Timberline Report #1]”.

[505] Thisreport provided the recommendations and conclusions of aworkshop heldin
Edmonton from July 27-28, 2000. The workshop participants were three representatives from

Timberline, four representatives from DIAND and one representative from YTG.

[506] The discussionsfocused on long-term allocation issues such as access constraints, land base
exclusons, and strategic forest management issues. It was agreed at thisworkshop “to avoid being
overly conservative and focus on developing THAs with redistic AAC estimates using the best
information available’. As such, the access constraint, even-flow policy and the 30 percent non-
specific reserves were removed. Instead, a non-declining harvest flow policy and additional specific

exclusions to account for caribou habitat and future protected areas were added.

[507] The design focused on one THA to sustain al current permit commitments and two THAS

that had a potential AAC of approximately 100,000 m® of timber per year.
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[508] SYFC had announced that it would lay off its employees as of June 30, 2000. | find that it is
no coincidence that DIAND approached Timberline in July to attempt to find solutions to the long-
term timber supply, since the closure of the largest private employer in southeast Y ukon was surely

aserious matter.

[509] On August 8", Ms. Clark wrote to Mr. Beaubier in Ottawa, reporting upon the
circumstances that led to the closure of the mill. The mill closed due to alack of wood. She advised
that investors were not willing to advance further money without long-term tenure or sufficient

short-term supply of wood. Thisletter is Exhibit P-79, Tab 312.

[510] On August 9, 2000, Mr. Kennedy sent an email to Ms. Guscott, again addressing forest

management planning and noting that the Timberline Report #2 had been received.

[511] Mr. Kennedy had participated in the workshop in Edmonton. In his email he stated that there
were “[s|ome ma or number changes once we removed some hidden constraints to management that

werein previous.”

[512] The officia oppositioninthe Yukon Legidative Assembly wrote to Prime Minister Chretien
on August 23", requesting an inquiry into the management of the Y ukon forest resources by
DIAND. The letter noted that “[t]he department, under three successive Ministers, has failed to
honour the commitments made by Minister Irwin...” The official opposition asserted that the

closure of the SYFC mill was adirect result of the failure to “ ensure long-term access to timber”.
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[513] On August 31%, a briefing note was prepared by the Regional Office of DIAND, noting the
officia opposition’s cal for an inquiry into the gross mismanagement of forestry resourcesin

Y ukon. This document isfound in Exhibit P-79, Tab 323.

[514] The briefing note prepared by Ms. Stewart and approved by Mr. Sewell states:

Closure of the South Y ukon Forest Corporation (SY FC) mill
occurred as aresult of anumber of factors:

* Low North American price of lumber.

* Uncertainties associated with the end of the Canada-US
Softwood Lumber Agreement and the advantagesto SYFC
associated with it.

*  SYFC mill would need to expand its capabilities to produce
finished products to remain profitable after the Canada-US
Softwood Lumber agreement ends. This would include increased
mill efficienciesto dead with the small trees available in Y ukon.

* Evenif an areabased THA was availableto SYFC, road
infrastructure investment would be necessary to access the wood.
Thiswould be additional investment dollars over and above the
needed mill expansion.

* Thelower harvest ceiling in the forest management units close to
Watson Lake did have an additional adverse effect on the mill.
However, it seemsthat market conditionsin general had the
greatest impact on SY FC and it’ s decision to shut down.

[515] The Yukon Regiona Office failed to identify the single factor that SY FC identified as the
reason for mill closure. Instead, it suggested a series of factors, none of which were accepted by the

Plaintiffs as causing the closure. Further, | note that the causative factors that the region identified

conveniently absolve the region of any responsibility.
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[516] The closure of the mill was an important issue for Minister Nault. In aletter dated
September 19", entered as Exhibit P-79, Tab 327, to Ms. Hardy, MP for Watson Lake, the Minister
noted that:

Much attention has been placed on the closure of this mill. Such
concern is understandabl e and shared by the Department of Indian
Affairs and Northern Development (DIAND).

The South Y ukon Forest Corporation isan important employer in

Y ukon and the community of Watson Lake. The closure of the
company’s mill istaken very serioudy and | would like to assure you
that DIAND’ s Y ukon regiona officials are exploring every available
option in an effort to return the mill to production.

| am pleased to see your support for DIAND’ sinitiative to strengthen

First Nation economic capacity and business development. DIAND

is currently evaluating ajoint venture proposal submitted by the

Liard First Nation under the Regional Partnership fund and Magjor

Business Projects.

(Emphasis added)
[517] Indeed, in September 2000, Ms. Jennifer Guscott, then ARDG signed arecommendation in
favour of investment by the Department of $5.5 million to support KFR in taking over 51 percent of
SYFC, pursuant to the Regiona Partnership Fund and Mgor Business Projects. This

recommendation was made after the mill had closed.

[518] This$5.5 million investment was part of alarger $7.3 million investment in the SY FC mill

by KFR. Thisinvestment would see KFR assume a 51 percent equity share in the mill.

[519] Thisrecommendation, found at Exhibit P-79, Tab 334, noted that the mill would be

upgraded with the addition of akiln and planer, log home venture and the renewal of the KFR THA.
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The recommendation noted that forestry is one of the Y ukon Region’s priorities. The
recommendation commented on the anticipated benefits as follows:
Has significant regiona impact and wide ranging socio-economic
benefitsto Liard and Lower Post First Nation aswell as Kaska
Nation, town of Watson Lake and City of Whitehorse.

Reinstatement of 125 jobs with SY FC in Watson Lake. Creating
employment and business opportunities as aresult of the upgrades.

[520] Therecommendation also commented on the level of risk that wasinvolved, asfollows:

The proposal was assess internally by the program manager, then
reviewed/recommended by the Regional Director General.

This project is considered to be medium to high risk due depending
on ability to obtain adequate forest tenure to meet market demand.
However, the THA environmenta assessment is currently under
way, management isin place and experienced workers are available
to start operation immediately. (Emphasis added)

[521] By letter dated September 19", Minister Nault wroteto Mr. Fentie, then M.L.A. for Watson
Lake. Thisletter, found in Exhibit D-81, Tab 123, repeated the position taken by the Minister in
writing to MP Hardy. The closure of the mill was taken seriously and the Department was exploring

every available option in an effort to return the mill to production.

[522] In September 2000, the Department released a draft RFP. The Plaintiffs characterized thisas
the“first trial balloon” relative to a proposal to grant a THA. This document isin Exhibit P-79, Tab
331. Thisdraft RFP invited proponents to submit proposals for aTHA. Four different THAs were

contemplated in this document.

2010 FC 495 (CanLll)



Page: 131

[523] The Hyland-Coal THA would have an AAC of approximately 90,000-105,000 m® of timber
per year. Three other THAs would each be for 30,000 m® of timber per year. The tenure term would
be for five years with provision for an extension of another five years on the basis of performance.

December 4, 2000 was the deadline for proponents to submit all required elements of the RFP.

[524] The evaluation and selection criteriawere particularly favourable to the Plaintiffs mill.
They included, among other things, employment, existing plant, demonstrated experience, local

processing and local participation, loca hire and training initiatives.

[525] By letter dated October 5, Mr. Don Oulton, Acting President of SY FC, wrote to Mr. Monty
at the Regional Office of DIAND in Whitehorse. Hisletter addressed the THAsand SYFC's
response to them. Mr. Oulton posed several questions about the objectives, proposed approval

process and requirements for specific aspects of forest management planning.

[526] Hefurther said in thisletter that the responses to those questions would allow SYFC to
make athorough, complete and accurate THA proposal. Thisletter isfound in Exhibit D-81, Tab

124.

[527] Asthe submission date for RFP drew closer, the Federal election had intervened and the

Department was prevented from finalizing the consultation process. Mr. Monty on November 7"
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asked Mr. Ballantyne and Ms. Stewart if they had given “[a]ny thought to officially informing the

public wrt extension, focus groups, workshop, etc.”

[528] Inresponse Ms. Stewart noted that “HQ has put a no comment on us related to any policy-
based ruminations and we are very restricted in our media outreach, which rules out news bulletins

and much public comment.”

G. 2001

[529] Inearly 2001, Mr. Oulton contacted Mr. L.D. Hartley of Woodline Services. On behalf of
SYFC, Mr. Oulton asked Mr. Hartley to travel to the mill site from Westbank, B.C. and provide an
assessment of the mill at Watson Lake. Mr. Hartley completed the “Woodline Report”, entered as

Exhibit D-77, in January 2001. He visited the mill on January 17" and 18™.

[530] The assessment, contained within the Woodline Report, included comments and suggestions
to help improve the mill production, the lumber recovery rate and production of a more vauable
product. The report focused on the equipment and procedures employed at the mill site. This report
was very critical of the sawmill equipment and the processing procedures. It noted that the
equipment was antiquated and opined that it was improperly or inefficiently installed. Further the
report estimated that the mill, as set up, was very inefficient in the amount of lumber that it could

produce from the timber it was receiving.
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[531] Asmentioned earlier, aseparate Mill Audit was performed in March 2001 by Mr. Van
Leeuwen and Mr. Russell Taylor, of R.E. Taylor & Associates Ltd. This report was prepared for
KFR and was paid for by KFR, LPL and DIAND. The purpose of this audit was to determine if the

mill project was suitable for support by the previously mentioned $5.5 million investment from the

Department.

[532] The Mill Audit reported that mill operations were curtailed due to the lack of acommitted
log supply, continuous and increasing operating |osses and aweakening lumber market. It also

noted that from January - August 2000 the mill had a net loss of $2 million.

[533] The Mill Audit noted that the limited start-up capital that had been invested resulted in a
limited capability and no value-added facilities, specifically, no dry kilns or planers. It was aso
suggested that limited start-up capital was the reason why old and inefficient sawmill technology
was employed. The audit concluded that the equipment and procedures resulted in amill that was a

high cost lumber producer and unable to compete in the North American markets.

[534] Among other things, the audit noted that the ability to secure a continuous, reliable, good
quality and cost effective log supply became an issue. It noted the unlikelihood that this project
could progress without amajor portion of the supply guaranteed through tenure. The audit
commented on the impact of the Softwood Lumber Agreement upon the future operations of the
mill. Lastly, the Mill Audit noted that value added facilities, dry kilns and planers, must be

implemented if the mill were to be re-opened.
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[535] OnMay 8, 2001, Mr. David Loeks, of TransNorthern Management completed the “Final
Report: Timber Harvest Agreement Consultations and Analysis’ (the “Loeks Report”), entered as
Exhibit P-6. This report was prepared for Mr. Ballantyne, Director Renewable Resources, DIAND
Y ukon Region and Mr. Gay, Regiona Manager, Forest Resources, DIAND Y ukon Region. Mr.

L oeks had been contracted by DIAND to perform consultation and analysis on the draft RFP that

was released in September 2000.

[536] Mr. Loeks recommended releasing an RFP for two THAS of amere 30,000 m®. He
suggested that the existing short-term TSA, with a maximum volume of 128,000 m® of timber per
year, was a constraint on the issuance of any THA. However, he aso noted that “without a secure

timber supply, several companies are likely to go out business’.

[537] Itisclear from the evidence, including the closure of the mill, that this warning about

companies going out of business specificaly relatesto SYFC.

[538] Thisreport was followed by an email on May 11" from Mr. Loeks to Mr. Ballantyne
concerning the YCS. This email was sent as a part of his duties for DIAND. This email was entered

as Exhibit P-76.

[539] Inhisemail, Mr. Loeks mentioned concern about apossible “mediawar” with the YCS. He

included in his message to Mr. Balantyne the email he had sent to YCS. In that email Mr. Loeks
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explained to Y CS that the DIAND Regional Office had accepted his recommendation on how to
fulfill the Minister’s THA commitment. He further told Y CS that DIAND would proceed dueto

Minister Nault’s commitment.

[540] Mr. Loeksadvised Y CS that:

The [Watson Lake] committee represents our collective best chance
to get it right. If it falls apart, we al are back to where we werein
September, but with abig difference: DIAND will move ahead
regardless of mediawars because they can convincingly demonstrate
that they invested the time and money into good faith, even-handed
consultation and process design. They will be forced to move ahead
because of Nault’s committment. The basisfor legal action has
become threadbare, since DIAND hasin fact done the right things
since the autumn.

Consistent with our many discussions and with the findings of both
workships, | have recommended that anew TSA is necessary for
Y02 and YO3

The town of Watson Lake aso wants hope of strengthening their
economy. We all know that offering 60% of 128,000 m3/yr will
guarantee that only 2 modest operations and the small millswill be
able to open their doors. The larger outfits and the town’ s interests
will beleft out in the cold.

[541] The situation that existed in September 2000 was for four different THAS, including one of
approximately 100,000 m® of timber per year. That is very different from the proposed maximum
THA of 30,000 m® recommended by Mr. Loeks. The larger outfits to which Mr. Loeks referred

without question included SY FC.
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[542] OnJune 15, 2001, Mr. Loeks sent aletter to Mr. Ballantyne, this time dealing with the TSA.
Thisletter isfound in Exhibit P-80, Tab 82. Mr. Loeks said:

DIAND will bein aposition to release an RFP for two 30,000m>/yr
5-year THAsn Southeast Y ukon by the end of June. Thiswill help
to relieve the department of a nagging commitment and a serious
public controversy. However, it will not substantially solve the
problem faced by industry, since the THAs are small relative to
expected industry demand.

Currently new inventory data are available, and there is better-
informed thinking about assumptions. Therefore DIAND, the Y ukon
Government, industry, and stakehol ders agree that anew TSA is
needed to provide the basis for better certainty to guide planning and
management for al partiesin SE Y ukon. An important objectiveis
also to provide a TSA that can be accepted by al parties.

Severa companies— and much of the town of Watson Lake—insist
that it isimperative that the TSA be done quickly. They were
promised THAs more than ayear ago and they feedl that the size of
the THAsthat will be offered isinadequate at best, and is evidence of
bad faith at wordt. In arecent meeting with DIAND and Y TG, South
Y ukon Forest Corporation stated that they will be forced out of
business if DIAND remains limited by the existing harvest ceiling.

Compared with forest districts el sewhere, Southeast Y ukonisnot a
complex areafor resource values. Asaplanning ares, it isfurther
simplified by its topographical constraints and by relatively low
levels of resource competition.

If SYFC losesafair THA bid, so beit. On the other hand, there will
be vicious recriminations if they collapse because government takes
another half-year to provide planning certainty.

(Emphasis added)
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[543] At thistimethejoint venture mill had been closed since August 4, 2000, for want of

adequate supplies of timber.

[544] Mr. Pat MacDonell, arespected forester, was hired by DIAND to work on the THA process.
He sent an email on June 19, 2001 to Mr. Gay at DIAND. Mr. MacDonell noted that the harvest
ceiling of 128,000 m* was made pursuant to the Henry Report, and he said that it was conservative,

in part, due to unsettled land claims.

[545] Mr. MacDonell aso recommended that it wastime for anew TSA. He acknowledged that a
number of TSAs had been completed since 1998. He stated that all TSAs are valid, including the
Timberline Report #2 where access constraints were removed and atimber supply of 400,000 m®
was found. He aso noted that DIAND does not conduct economic viability studies; industry must

determineif it can successfully proceed. Thisemail isfound in Exhibit P-79, Tab 340.

[546] In September 2001, the Department released a second and significantly decreased draft RFP
to grant a THA. This draft RFP was in accordance with the proposal by Mr. Loeksto release small
THAS, that would not sustain SY FC, but would relieve the “nagging commitment”. Each THA was
offered with avolume up to 150,000 m®over five years, that is 30,000 m® per year. This document

isin Exhibit 79, Tab 349.

[547] The“red” request for proposals for Watson Lake THAs was issued by DIAND on October

2, 2001. The “Timber Harvest Agreements. Request for Proposals Watson Lake, Final Version”,
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was entered as Exhibit D-73. Thisrelates only to Y02 and Y 03 and was limited to a volume of
30,000 m® for five years. The timber harvested must be processed by amill in Watson Lake. This

document sets out extensive obligations on the THA holder, for very little benefit.

[548] However, by thistime extensive regulatory amendments had been introduced on May 2,
2001, by SOR/2001-162. CTPs were now available for 20,000 - 40,000 m® of timber per year. The
obligations placed on THA proponents were not imposed on holders of the new and increased

CTPs.

[549] This“real” RFP actually offered less timber than was possible through one class of CTP.
Even the smallest volume possible under the revised CTP was a mere 10,000 m® below the THA.
Notably, these CTPs were not burdened with the significant and excessive obligationsthat a THA

proponent would have to undertake.

[550] On October 18, 2001, Mr. Oulton of SY FC wrote to the new RDG of DIAND in Y ukon,
Mr. John Brown. This letter isfound in Exhibit D-11, Tab 70. In hisletter, Mr. Oulton said that the
reason why amill had never been built before SY FC built its mill was that along-term timber

contract could not be secured from the Federal Government.

[551] Mr. Oulton noted that a commitment for a secure supply of timber had been given by

DIAND before the mill was built. He stated that the mill closed because it was unable to operate
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without the promised timber. This letter, as part of Exhibit D-11, was entered for the truth and

accuracy of its contents.

[552] On November 9", this action was commenced with the filing of a Statement of Claim by

SYFC.

[553] On November 11", Minister Nault wroteto Mr. Dennis Fentie, MLA for Watson Lake, in

reply to Mr. Fentie' s letter of October 24™. This|etter is found in Exhibit P-80, Tab 86.

[554] Here, Minister Nault said that a THA in the amount of 30,000 m® met the “ principles of
sustainability, economic viability and socia acceptability”. The letter that was entered as the exhibit

isnot signed. Accordingly, | giveit little weight.

[555] Shortly after thisletter, ameeting was held in Watson Lake on November 14™ between
members of the YFIA and Minister Nault. The transcript of this meeting is found in Exhibit P-79,
Tab 357. At this meeting, numerous mistakes and problems with the DIAND Regional Office's

handling of issuing CTPs were discussed.

[556] A few days after this meeting, by email dated November 19", Mr. MacDonell wroteto Mr.
Wortley, concerning an industry TSA run for the Minister. In thisemail, found at Exhibit P-80, Tab
87, Mr. MacDonell recommended that the Minister wait and get the report and then consider all

options presented to determine the AAC.
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[557] Mr. MacDondl wasin the process of completing a new TSA which would consider the
criteria proposed by industry, trappers, environmentalists and other forest users. His concern related
to ensuring that the Minister received a balanced picture, and not just the industry preference. Mr.

MacDonell also noted that he was six weeks away from completing the TSA report.

[558] Notwithstanding the claim that the report was almost ready, this report was not issued until
January 2003 when the DIAND/Y TG Technical Timber Supply Committee issued the MacDonell

Report.

[559] Thisreport concluded that Y02 and Y 03 contain approximately 5.1 million hectares of land.
The maximum biological potentia, that is the scientifically sustainable harvest, before sociological
and environmental net downs, was 1.6 million m® of timber per year. All stakeholders who were
consulted, except the Trappers Association, believed that the TSA of 128,000 m® was too low. It

also noted that even-flow harvest policies were only used in two jurisdictions in Canada.

VI. DISCUSSION
A. Introduction

[560] At the beginning of my discussion, | have apreliminary comment.

[561] Thetria judgein Carrier Lumber Ltd. v. British Columbia (1999), 30 C.E.L.R. (N.S.) 219

(B.C.S.C.) sdid:
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479  In some respects counsal on both sides of this action have, in
my respectful view, fallen into the trap lawyers, particularly lawyers
involved with issues of contract, often fal into. The focus of much of
their effortsin argument has been on a series of highly refined and
narrowly focused issues in which their attention has been engaged
with issues which the genera public might well view as the splitting
of hairs.

480 Inthese comments| do not wish to be taken as being critical

of counsdl or their efforts, indeed thisis a case in which the gratitude
of the court should be extended to the counsel who appeared at this
trial. In attempting to carry out their task, counsdl isrequired to refine
and articulate their respective clients positionsin seeking to advance
them. Itisaprocess whichis by design and necessity, a partisan one
inwhich, in theory, the truth emerges from the adversaria process.

481 The nature of the discipline of law and the techniques of legal
analysis tend towards atype of focused and narrow analysis which
isolates attention on narrow issues.

482 Thetask of thetrial judge must be to bring to the process a
detached examination of the case as a whole before turning to any
microscopic examination of any individual issue.

484  These characterizations move the conflict from the persona
to the theoretical, they engage amorphous and broad issues of public
policy and focus attention on technical matters.

485  With respect, that isnot, in reality, what this action is about.
This caseis about a much more profound and yet simple question.
Can the defendant induce a private citizen, in this case a corporation,
to enter into a contract which offersto the plaintiff payment in very
specific terms by ddlivery of 5,000,000 cubic metres of wood, and
then through use of its power and legidative capacity fundamentally
change the bargain, years later?

[562] Whilethere are factua differences between Carrier Lumber Ltd. and the present case, there
are some similarities, including the “series of highly refined and narrowly focused issues...which

the generd public might well view asthe splitting of hairs’ that were argued by the Defendant. As
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thetria judge saidin Carrier Lumber Ltd., the characterization of this case by the Defendant has
“moved the conflict from the personal to the theoretical”. The present action also concerns“more

profound and yet Ssmple” questions.

[563] Thisaction isabout the construction of amill in Watson Lake, located in southeast Y ukon.
The questions to be answered are why did the Plaintiffs build the mill, why did the mill close and
what are the legal consequences? The answers to these questions depend on my assessment of the

evidence that was submitted.

[564] Prior to calling their witnesses, each side presented an opening statement and identified,

from their respective points of view, the legal issuesin play.

[565] ThePaintiffssaid that their claimsfall into the categories of negligence, misrepresentation,

breach of contract, breach of fiduciary duty and misfeasance in public office.

[566] For her part, the Defendant pleaded adenial of al the claims advanced by the Plaintiffs. She
then advanced aternative defences in agency, assignment, cost, damages, estoppel, fiducia, joint
venture, laches, limitations, malice, misfeasance in public office, negligence, negligent
misrepresentation, partnership, prerogative right of the Crown, representative proceedings and trust.
While sheidentified these as the issues, in her opening statement, the Defendant did not address all

of theseissuesin her closing submissions.
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B. Preliminary I ssues
[567] Insofar as some of the defences raised by the Defendant have the potential to defeat the
clamsof LPL, relative to the issues of assignment and limitations, and of both Plaintiffs, in respect

of the arguments about the availability of judicia review, these matters will be addressed first.

[568] Asnoted in the procedura history, this action was commenced initially only in the name of
SYFC. LPL became aparty pursuant to the Order of the Federal Court of Appeal made on January
27, 2006. In its Reasons for Judgment, the Court of Appeal commented on the necessity for LPL to
be a party, in the event that a purported assignment of its rights of action to SY FC could not be
established. Inthisregard, | refer to the following passage from the decision of the Federa Court of
Appeal a paras. 28 to 30 asfollows:

[28] These considerations are irrelevant. What was before the
Motions Judge was not whether LPL effectively assigned itsrightsto
the appellant, but whether, in the circumstances, it was necessary to
allow thejoining of LPL asaplaintiff in order to permit a proper
determination of the issues raised by the pleadings. In my view, the
answer to that question can only be in the affirmative.

[29] The position asserted by the appellant and LPL appears
clearly in paragraphs 6 and 7 of the proposed second Amended
Statement of Claim, which | have aready reproduced. The appellant
and LPL take the position that LPL's rights of action against the
respondent have been assigned to the appellant. If that contention is
right, then, should there be liability on the part of the respondent, the
appellant may be entitled to obtain the remedies which it seeks.
However, should the assignment not be effective, then full recovery
against the respondent will not be possible unlessLPL isjoined asa

party.

[30] Consequently, in these circumstances, contrary to the
position taken by the respondent, | do not see that on its motion to
add LPL asaplaintiff, the appellant need go further than allege the
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assignment which, it says, was made by LPL. Whether or not, in the
end, it succeeds on that issue is not arelevant consideration for usin
this appeal, nor should it have been for the Motions Judge.

[569] In her written closing submissions, which were filed at the hearing, the Defendant
specifically raised the argument of limitations against the Plaintiff LPL, in respect of the causes of
action alleged for breach of contract and for breach of fiduciary relationship. In her Second
Amended Statement of Defence and Counterclaim that was filed pursuant to the Order of the

Federa Court of Appeal, Her Mg esty advanced alimitations defence against LPL.

[570] Notwithstanding the silence in the Defendant’ s written submissions on the limitations issue

with respect to the causes of action advanced in tort by LPL, | will consider the availability of that

defencein relation to all the causes of action advanced by LPL.

[571] The applicable statute of limitationsin this case is Limitations of Actions Act, R.S.Y. 2002,

c. 139. Thisisaresult of subsection 39 (1) of the Federal Courts Act, which provides asfollows:

Prescription and limitationon  Prescription — Fait survenu

proceedings

39 (1) Except as expressly 39 (1) Sauf disposition
provided by any other Act, the contraire d' une autre loi, les
laws relating to prescription regles de droit en matiére de
and the limitation of actionsin  prescription qui, dans une
force in a province between province, régissent les rapports
subject and subject apply to entre particuliers s appliquent

any proceedingsinthe Federal  atoute instance devant la Cour
Court of Appeal or the Federal  d’ appel fédérale ou la Cour
Court inrespect of any cause  fédérale dont le fait générateur
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est survenu dans cette
province.

[572] TheInterpretation Act, R.S.C. 1985, c. I-21, s. 35 defines “province” asfollows:

“province’” means a province of

Canada, and includes Y ukon,
the Northwest Territories and
Nunavut;

« province » Province du
Canada, ains quele Yukon, les
Territoires du Nord-Ouest et le
territoire du Nunavut.

[573] The application of subsection 39(1), together with the definition of “province” in the

Inter pretation Act, means that the Limitations of Actions Act of the Y ukon Territory applies here.

[574] The Defendant relies upon subsection 2(1) of the Limitations of Actions Act. The applicable

provisions are the following:

Periods of limitations

2 (1) Subject to subsection (3),
the following actions shall be
commenced within and not
after the times respectively
hereinafter mentioned

(f) actions for the recovery of
money, except in respect of a
debt charged on land, whether
recoverable as adebt or
damages or otherwise, and
whether on a recognizance,
bond, covenant, or other
specialty or on asimple
contract, express or implied,
and actions for an account or
for not accounting, within six
years after the cause of action
arose,

Délais de prescription

2 (1) Sousréserve du
paragraphe (3), les actions
suivantes se prescrivent par les
délais respectivement indiqués
Ci-apres:

f) I’ action en recouvrement

d’ une somme, sauf |’ action
relative a une créance grevant
un bien-fonds, que cette
somme soit recouvrable
notamment atitre de créance
ou de dommages-intéréts, ou
gue cette somme découle d’ un
engagement, d’'un
cautionnement, d’ un covenant
ou autre contrat formaliste, ou
d’un contrat nu verbal, exprés
ou tacite, se prescrit par six ans
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(h) actions grounded on
accident, mistake or other
equitable ground or relief not
hereinbefore specially dealt
with, within six years from the
discovery of the cause of
action;

() any other action not in this
Act or any other Act specialy
provided for, within six years
after the cause of action arose.

acompter de la naissance de la
cause d' action; il en est de
méme de |’ action en reddition
de comptes ou pour non-
reddition de comptes,

h) I’ action fondée sur un
accident, une erreur, un autre
moyen en equity ou une
autre mesure de redressement
en equity, sauf ceux
susmentionneés, se prescrit par
six ansacompter dela
découverte de la cause

d’ action;

J) toute autre action qui ne fait
pas explicitement I’ objet d’ une
disposition de la présente | i
ou d'une autre loi se prescrit
par six ans a compter de la
naissance de la cause d’ action.

[575] It isappropriate, in my opinion, to address the Defendant’ s arguments relative to alimitation

defence and the lack of avalid assignment, at the same time, because they are related.

[576] As| understand it, the Defendant argues that the claims of LPL should be defeated because
it did not commence this action within the time provided in the Limitations of Actions Act referred
to above. Section 2(1) of that statute provides that al causes of action alleged in this case shall be
commenced within six years after the cause of action arose. Thisputsin issuethetimewhen LPL’s

cause of action against the Defendant arose.
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[577] Inresponding to thisissue, the Plaintiffs rely upon the decision in Sewart v. Canadian
Broadcasting Corp. (1997), 152 D.L.R. (4™ 102 (Ont. G.D.) where the Court found that a cause of
action arises when its constituent elements have occurred. Insofar as LPL advances causes of action
in negligence, negligent misrepresentation, breach of contract, breach of fiduciary duty and

misfeasance in public office, the Court must consider when each of these causes of action arose.

[578] Itissufficient for meto say, at thistime, that the causes of action in negligence, negligent
misrepresentation, breach of contract, breach of fiduciary duty and misfeasance in public office
arose when the mill in Watson Lake closed. That isthe event that gave rise to the injury for which

recovery isclaimed in this action.

[579] Itisan admitted fact, pursuant to the Response to Request to Admit, that the Watson Lake
mill closed on August 4, 2000. Applying the relevant limitation period as set out in the Limitations
of Actions Act, that is six years, the time for the commencement of action would expire on August 4,

2006.

[580] The Second Amended Statement of Claim on behalf of the Plaintiffs was filed with the
Registry of this Court on February 6, 2006, as appears from the Index of Recorded Entries relating

to this cause.

[581] The Defendant arguesthat the limitation period for any action against her commenced on

June 4, 1996, that is the date of aletter written by Mr. lvanski to LPL.
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[582] | rgect that argument. That letter, which will be discussed further, does not constitute a

“constituent element” of any of the causes of action advanced by LPL or indeed, of both Plaintiffs.

[583] Insofar as SYFC filed a motion seeking leave for the joinder of LPL asaPlaintiff, that
motion was filed on February 16, 2004. By Directions issued by Prothonotary John Hargrave on
June 8, 2004, the motion was set down for an oral hearing before ajudge of the Court sitting at
Whitehorse. The motion was heard at Whitehorse on November 1, 2004. The motion was dismissed
by an Order filed on November 24, 2004. A Notice of Appeal against that Order wasfiled on

December 15" in Appeal Court File A-641-04.

[584] For whatever reason, the appeal did not proceed for hearing until December 1, 2005 and a

decision was rendered by the Federal Court of Appeal on January 27, 2006.

[585] Inits Reasonsfor Judgment, the Federal Court of Appea said that the Motions Judge was
wrong and it proceeded to make the order that “the motions judge should have made,” asfollows:

[42] ... Rendering the judgment which ought to have been rendered,
| would alow, in its entirety, the appellant's motion to amend its
Statement of Claim. Asaresult, | would modify the Order of
November 23, 2004 asfollows:

The plaintiff'smotion to join LPL asaplaintiff, to
amend its Statement of Claim to add a new cause of
action in breach of contract and to make various
incidental amendments with respect to existing causes
of action isallowed.
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The plaintiff shall serve and file a clean Statement of

Claim incorporating all of the amendments, including

those pertaining to the joining of LPL asaplaintiff,

within ten (10) days of this Order. Leaveis granted to

the defendant to serve and file an Amended

Statement of Defence within two (2) weeks after

service of the clean Statement of Claim.
[586] Sincel havefound that the causes of actionin this case did not arise until the closure of the
mill, which is admitted to have occurred on August 4, 2000, it is clear that the status of LPL asa
Plaintiff was well within the limitation period since the Second Amended Statement of Claim,
naming it as a Plaintiff, wasfiled on February 6, 2006. It isnot necessary for me to say more than

was said by the Court of Appeal.

[587] My determination on this point disposes of any challenge to the validity of any recorded
assignment by LPL of its causes of action to SYFC. The vaidity of an assignment, or indeed the
existence of an assgnment, isirrelevant if LPL has commenced its action against the Defendant on

atimely basis. The submissions of the Defendant in respect of these two matters cannot succeed.

[588] In her opening statement, the Defendant referred to many issues, as | have mentioned
earlier. Shedid not refer to all of these issuesdirectly in her closing submissions, that is both the
oral and written submissions. However, she made particular mention in her opening remarks, at
page 2202 of the transcript, about a representative proceeding, as follows:

...representative proceeding, and trust.

JUSTICE: Representative proceeding, | didn’t think that was on

the table. | thought that was off the table before the motions were
argued in Whitehorse in November of 2004.
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MR. WHITTLE: The pleadings | will arguein my closing

suggest arepresentative.
[589] Thereferenceto “November of 2004” isto the Notice of Motion filed on February 16, 2004,
inwhich SY FC sought various relief, including the nomination of the Plaintiffs to represent the joint

venturers operating as SY FC, pursuant to the Rules.

[590] SYFC later abandoned this part of its Notice of Motion, and the Defendant objected to this

partial abandonment, as appears from the Index of Recorded Entries.

[591] | notethat the only reference the Defendant made to representative proceedingsin relation to
thistrial wasin her opening statement. There was never an adjudication of amotion, filed on behalf
of LPL, SYFC or indeed, by the Defendant that LPL or SY FC was acting in the capacity of a
representative pursuant to Rule 114. In these circumstances, | need only consider the presence of

LPL and SYFC, as Plaintiffs, before the Court.

[592] | turn now to the Defendant’ s arguments, advanced only in closing submissions, that the
action should be dismissed becauseit isacollateral attack on an administrative decision for which

the Plaintiffs should have sought aremedy by way of judicia review.

[593] Inthisregard, the Defendant relies upon the decision in Grenier v. Canada, [2006] 2 F.C.R.

287 (C.A.), where the Federa Court of Appeal said asfollows:
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20 For the reasons expressed below, | think the conclusion our
colleague, Madam Justice Degjardins, arrived at in Tremblay, isthe
right oneinthat it is the conclusion sought by Parliament and
mandated by the Federal Courts Act. She held that alitigant who
seeks to impugn afederal agency's decision is not free to choose
between ajudicial review proceeding and an action in damages, he
must proceed by judicial review in order to have the decision
invalidated.

21 Under section 17 of the Federal Courts Act, the Federal
Court has concurrent jurisdiction with the courts of the provinces
to try aclaim for damages under the Crown Liability and
Proceedings Act. Section 17 isreproduced in part:

[section 17 not reproduced]

22 However, Parliament thought it was appropriate to grant and
reserve the Federal Court exclusive jurisdiction to review the
lawfulness of the decisions made by any federal board,
commission or other tribunal:

[section 18 not reproduced]

23 In Canada c. Capobianco, 2005 QCCA 209, the Quebec
Court of Appeal acknowledged this exclusive jurisdiction and held
that the action for damages brought in the Superior Court of
Quebec was premature since the plaintiff's claim was essentially
based on the premise that the decisions made in relation to him by
the federal tribunals from which his damage resulted wereillegal:
only the Federal Court had jurisdiction to condemn thisillegality
which, under subsection 18(3), is exercised through the judicial
review procedure provided by Parliament.

24 In creating the Federal Court and in enacting section 18,
Parliament sought to put an end to the existing division in the
review of the lawfulness of the decisions made by federal agencies.
At the time, this review was performed by the courts of the
provinces: see Patrice Garant, Droit administratif, 4th ed., Vol. 2,
(Yvon Blais, 1996, at pages 11 - 15. Harmonization of disparities
injudicial decisions had to be achieved at the level of the Supreme
Court of Canada. In the interests of justice, equity and efficiency,
subject to the exceptions in section 28, [citation removed]
Parliament assigned the exercise of reviewing the lawfulness of the
decisions of federal agenciesto asingle court, the Federal Couirt.
This review must be exercised under section 18, and only by filing
an application for judicia review. The Federal Court of Appeal is
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the court assigned to ensure harmonization in the case of
conflicting decisions, thereby relieving the Supreme Court of
Canada of a substantial volume of work, while reserving it the
option to intervene in those cases that it considers of national
interest.

[594] Firg, | note that the Defendant did not plead thisissue. Thereis nothing in the further
Defence filed by the Defendant in which she says that the Plaintiffs, or either of them, should have
pursued an administrative law remedy. Thisissue was raised for thefirst time by the Defendant in

her closing submissions.

[595] Second, | observe that the Defendant did not move to strike the Statement of Claim on this
basis. Indeed, it verges on the astonishing that at the stage of closing arguments, the Defendant

advanced Grenier as some kind of answer or defence to the Plaintiffs action.

[596] The Index of Recorded Entries discloses that on May 29, 2002, the Defendant filed a Notice
of Motion for an Order to strike certain parts of the original Statement of Claim, aswell asfor an
Order for further and better particulars. That motion was argued before the Court sitting at

Whitehorse on August 16, 2002.

[597] By an Order dated the same day, Prothonotary Hargrave granted the motion in part and the
Paintiffs were given leave to file an Amended Statement of Claim, deleting any reference to the

discretionary remedy of mandamus which is available only upon an application for judicial review.
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[598] Both the Plaintiffs and the Defendant addressed thisissue, that isthe pursuit of
administrative law remedies, in closing submissionsin July 2008 and again, pursuant to a Direction
of the Court, on September 17, 2008. The ground was well and truly covered, and each party was
given the opportunity to address jurisprudence of this Court and of the Federal Court of Appeal

which post-dates the decision in Grenier.

[599] On September 17, 2008, the Defendant particularized her submissions about the Plaintiffs

failure to pursue administrative law remedies.

[600] Shesubmitted that insofar as the Plaintiffs were challenging the reduction of the AAC for
FMU Y01, Y02 and Y 03 from 350,000 m* to 128,000 m®, they should have proceeded by way of
judicia review. The Defendant also argued that insofar as the Plaintiffs considered thisreduction in
the AAC to be abreach of the terms of an implied contract, they should have sought mandamus to

compel the Defendant to do something.

[601] The Defendant’s argumentsin thisregard are wholly unfounded.

[602] Inthisaction, the Plaintiffs are asserting common law causes of action in negligence,
negligent misrepresentation, breach of contract, breach of fiduciary relationship and misfeasancein
public office. To the extent that the Defendant relies on the decision of the Federal Court of Appeal
in Grenier, that reliance is misplaced. In no way are the Plaintiffs challenging the lawfulness of an

administrative decision.
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It is appropriate, at this stage, for me to comment on the nature of the proceeding.

[604] Thisisacivil action, taken pursuant to the Crown Liability and Proceedings Act, R.S.C.

1985, C-50 and the Federal Courts Act. Sections 3 and 10 of the Crown Liability and Proceedings

Act are relevant and provide as follows:
Liability

3. The Crownisliablefor the
damages for which, if it werea
person, it would be liable

(&) in the Province of Quebec,
in respect of

(1) the damage caused by the
fault of a servant of the Crown,
or

(i1) the damage resulting from
the act of athing in the custody
of or owned by the Crown or by
the fault of the Crown as
custodian or owner; and

(b) inany other province, in
respect of

() atort committed by a servant
of the Crown, or

(i1) abreach of duty attaching to
the ownership, occupation,
possession or control of

property.

Responsahilité

3. En matiére de responsabilité,
I Etat est assimiléaune
personne pour :

a) dans la province de Québec :

(i) le dommage causé par la
faute de ses préposes,

(i) le dommage causé par le fait
deshiensqu'il asous sagarde
ou dont il est propriétaire ou par
safauteal’un ou I’ autre de ces
titres;

b) dansles autres provinces:

(i) lesddlits civils commis par
SES Préposes,

(i) les manquements aux
obligations liées ala propriété,
al’ occupation, alapossession
ou alagarde de biens.
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Liability for acts of servants

10. No proceedings lie against
the Crown by virtue of
subparagraph 3(a)(i) or (b)(i) in
respect of any act or omission

of aservant of the Crown unless
the act or omission would, apart
from the provisions of this Act,
have given rise to a cause of
action for liability against that

Responsabilité quant aux actes
de préposes

10. L’ Etat ne peut étre
poursuivi, sur le fondement des
sous-ainéas 33)(i) ou b)(i),
pour les actes ou omissions de
sespréposés que lorsquil y a
lieu en |’ occurrence, compte
non tenu de laprésenteloi, a
une action en responsabilité
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servant or the servant’spersonal  contre leur auteur, ses
representative or SUCCeSs on. représentants personnels ou sa
successi on.

(i) Burden of Proof

[605] Thisisacivil action where the burden of proving the case lies upon the Plaintiffs. The
burden of proof inacivil actionis proof on the balance of probabilities, a burden that was discussed
recently by the Supreme Court of Canadain the decision F.H. v. McDougall, [2008] 3 S.C.R. 41
where the Court said the following:

46  Similarly, evidence must aways be sufficiently clear,
convincing and cogent to satisfy the balance of probabilitiestest. But
again, there is no objective standard to measure sufficiency. In
serious cases, like the present, judges may be faced with evidence of
eventsthat are alleged to have occurred many years before, where
thereislittle other evidence than that of the plaintiff and defendant.
Asdifficult asthe task may be, the judge must make adecision. If a
responsible judge finds for the plaintiff, it must be accepted that the
evidence was sufficiently clear, convincing and cogent to that judge
that the plaintiff satisfied the balance of probabilities test.
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49 Intheresult, | would reaffirm that in civil casesthereisonly
one standard of proof and that is proof on a balance of probabilities.
Inal civil cases, thetrial judge must scrutinize the relevant evidence
with care to determine whether it ismore likely than not that an
alleged event occurred.
[606] The present action isfact driven. The outcome will depend upon the factual findings,

whether those facts have been admitted or are findingsthat | have made upon consideration of the

evidence. The case turns on credibility and inferences that are reasonably drawn from the evidence.

[607] Insome respects, this case may be described asa“circumstantial” case since the evidence
invites me to draw conclusions that are consistent with the totality of the evidence. | refer to the
decision Folch v. Canadian Airlines International (1992), 17 C.H.R.R. D/261 (Cdn. Human Rights
Trib.), a para. 50, where the tribunal explained that “[c]ircumstantial evidence isevidencethat is
consistent with the fact that is sought to be proven and inconsistent with any other rational

conclusion”.

[608] Similarly, Justice MacGuigan in Minister of Employment and Immigration v. Satiacum
(1989), 99 N.R. 171 (F.C.A.), stated that:

The common law has long recognized the difference between
reasonabl e inference and pure conjecture. Lord Macmillan put the
distinction thisway in Jonesv. Great Western Railway Co. (1930),
47T.L.R.39at 45,144 L.T. 194 at 202 (H.L.):

The dividing line between conjecture and inference
is often a very difficult one to draw. A conjecture
may be plausible but it is of no legal value, for its
essence is that it is a mere guess. An inference in
the legal sense, on the other hand, is a deduction
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from the evidence, and if it is a reasonable
deduction it may have the validity of legal proof.
The attribution of an occurrenceto acause s, | take
it, always a matter of inference.

[609] | have drawn inferences from the evidence, as will appear from my Reasons.

C. Credibility Assessment

() General

[610] Credibility of witnesses does not depend on marital status, religious affiliation or practise,
professional designations or civic honours. It isto be determined in accordance with the factors that
have been identified in the jurisprudence, as summarized in the seminal decision dealing with the

assessment of credibility, Farynav. Chorny (1951),4 W.W.R. (N.S.) 171 (B.C.C.A.).

[611] Inthat casethe Court said the following at page 174:

The credibility of interested witnesses, particularly in cases of
conflict of evidence, cannot be gauged solely by the test of whether
the personal demeanour of the particular witness carried conviction
of the truth. The test must reasonably subject his story to an
examination of its consistency with the probabilities that surround
the currently existing conditions. In short, the real test of the truth of
the story of awitnessin such a case must be its harmony with the
preponderance of the probabilities which apractical and informed
person would readily recognize as reasonable in that place and in
those conditions. Only thus can a Court satisfactorily appraise the
testimony of quick-minded, experienced and confident witnesses,
and of those shrewd persons adept in the half-lie and of long and
successful experience in combining skilful exaggeration with partial
suppression of the truth. Again awitness may testify what he
sincerely believesto be true, but he may be quite honestly mistaken.
For atria Judgeto say "l believe him because | judge him to be
telling the truth”, isto come to a conclusion on consideration of only
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half the problem. In truth it may easily be self-direction of a
dangerous kind.

(D) Plaintiffs Witnesses
[612] | found the Plaintiffs witnesses to be honest, truthful and credible. Their evidenceis
supported by and consistent with the documentary exhibits, including the documents emanating

from the Defendant.

[613] Whilethere were some “soft” spotsin the evidence of Mr. Bourgh, for example asto the
date of the Gold Show in Dawson City in 1996, this was not something that undermined the
substance of his evidence about the eventsin the early days of LPL and hisinvolvement with the

Watson Lake mill. Overall, | accept him to have been an honest and credible witness.

[614] Mr. Gartshore also suffered some memory lapses but he provided an explanation in that
regard. He had suffered a seriousillnessin 1997. However, histestimony about hisinvolvement in
the development of the early business plan was supported by the production of the documentsin

guestion.

[615] Mr. Staffen’s evidence asto his participation in the meeting with Minister Irwin and Mr.
Doughty and the Gold Show is not consistent with the evidence provided in the Plaintiffs’ Reply to

the Notice to Admit and will be discounted.

2010 FC 495 (CanLll)



Page: 159

[616] Mr. Gurney isan unassuming man. He delivered his evidence in a straight-forward manner
and credibly. | note that he was never an investor, officer, director or employee of the Plaintiffs. He

was a plausible witness.

[617] Mr. Heit impressed me as knowledgeable and competent. Although he did not possess all of
the formal qudifications held by some other witnesses, he knew what he was talking about in terms

of harvesting timber. He was a solidly credible witness.

[618] Mr. Spencer was a steadfast witness. He is a straight-forward man who gave straight-
forward evidence. He frankly admitted that he is an entrepreneur, in business to make money and

prepared to take calculated risks in pursuit of opportunities. He was a credible witness.

[619] Mr. Fehr was a steady and credible witness. He, too, is abusinessman. He was plausiblein

replying to questions in both direct and cross-examination.

[620] Mr. Brian Kerr was consistent and credible in his evidence, addressing relevant matters. He
was unshaken in cross-examination when questioned about material matters such as “no guarantee”

|etters.

[621] Mr. Alan Kerr was straight-forward and consistent in his evidence. Hewas acredible

witness whose evidence was reliable.
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[622] Mr. Gerry Van Leeuwen, the expert witness called on behalf of the Plaintiffs, was direct and
credible in his evidence. When asked to explain the apparent inconsistency between his report on
the efficiencies of the mill which he prepared in 2001 and his current report projecting future loss of
profits arising from the closure of the mill, he did so in a straight-forward manner. He was not

shaken in cross-examination. He was plausible and reliable.

(i)  Defendant’ s Witnesses

[623] Ingenerd, the Defendant’ s withesses were less satisfactory.

[624] Mr. Rondd Irwin, formerly aMinister, was the first witness to testify on behalf of the
Defendant. His manner of testifying and the inconsistencies of his evidence, in comparison with the
evidence of other defence witnesses and the documentary exhibits lead me to conclude that he was

not a credible witness.

[625] Mr. Irwin demonstrated a selective memory. In cross-examination, he sparred unnecessarily
with counsdl, in order to avoid answering questions. He frequently chose to avoid the question
asked; rather, he added irrelevant comments designed to distract from the main issues. His evidence
was aso internally contradictory. This occurred on several occasions due to his propensity to
respond to questions with self-serving answers. One example, among others, appears at pages 2263
to 2264 of the transcript where the following exchange is recorded:

Q. Did you understand there was any kind of aforestry
industry at all in the Y ukon while you were the Minister?

A. All insolvent. So, there was no industry, it was insolvent.
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Q. Did you understand there were logging operations in the
Y ukon?

A. | couldn't give you specifics. My briefing at the time, and
it was hearsay, is that the lumber industry was insolvent in the

Y ukon.

Q. No, that -- Mr. Irwin. please listen to my questions. Did
you understand there were logging operations in the Y ukon during
the course of the time that you were the Minister?

A. Yes.

Q. Yesor no?

A. Y es, because they sent me aletter wanting to export 75
percent of their logs.

[626] Mr. Irwin was ahighly unsatisfactory witness and his evidence will be weighed

accordingly.

[627] Mr. Doughty was aformer specia assistant to Mr. Irwin when he was the Minister. Like Mr.
Irwin, Mr. Doughty was not believable, not |east because he apparently had no idea of his duties and
described himself asa“mail box”. He had a poor memory asto the eventsrelating to LPL in 1996.
His testimony was not consistent with the other defence witnesses. His evidence will be given little

weight.

[628] Mr. Michael Ivanski was a cautious withess. Much of his evidence was not relevant. He
testified about his dealingswith LPL prior to his departure from the Regional Office of DIAND in

July/August 1997. He found the LPL representatives to be credible people who did not provide
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misinformation to the Department. However, Mr. Ivanski aso occasionally displayed a poor

memory, notably in connection with Exhibit P-38, the final Sterling Wood Report.

[629] Mr. Fillmore suffered from a poor memory, as appears from the transcript. He purported to
refresh his memory prior to trial by referring to ajourna which was not produced at trial. His

reliability overall is diminished by the signs of a defective but selective memory.

[630] Mr. Monty’s most frequent response was “1 don't recall”. The frequency with which he
responded with this answer can be seen in the transcript. The transcript a so shows the frequency
with which he referred to subjects that are not relevant to the issues in this action, for example
outstanding land claims and consultations with the community. Mr. Monty was an unreliable

witness.

[631] Mr. Peter Henry was an earnest witness. He was a junior employee of the Department when
LPL came on the scene. He conducted the work on the TSA according to the instructions given to

him.

[632] | do not imputeto him personal knowledge of the manner in which, later, hiswork was
manipulated by other employees of the Regional Office of DIAND in Whitehorse. To the extent

that his evidence addressed relevant matters, he was credible.
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[633] Mr. Madill was another witness who failed to impress me as credible. He did not recall
having seen Exhibit P-38. He did not recall to whom he made inquiries concerning a FMP for
Y ukon. He could not recall whether anyone had provided him with the Draft Sterling Wood Report

or the final report.

[634] Mr. Madill could not recall if he had been informed of the existence of the Sterling Wood
Reports, either the draft or final versions. He did not recall if there wasaFMP in place for Y ukon.
Hedid not recall if he wasinformed, while he was the Manager of Forest Resources that the AAC

for southeast Y ukon from the early 1990s to the mid 1990s was 350,000 m°.

[635] Mr. Madill referred to adiary that he had maintained while he was working for DIAND but
that diary was not available at the time he testified at trial. He offered two different explanations as

to the unavailability of hisdiary.

[636] At page 4027, Mr. Madill said that he did not recall the involvement of LPL in the mill
operation in Watson Lake, independent of the joint venture. In practically the same breath, he said
he recalled that Minister Irwin was involved in meetings about milling in the South Y ukon, but then

went on to say that he did not recall where he got that information.

[637] Mr. Madill was ahighly unsatisfactory witness. He was not credible. He backtracked,

reversed himself and tried to backfill.
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[638] Mr. Terrence Sewell was the designated representative of the Defendant for the purposes of
this action. He was the Defendant’ s witness who was produced for discovery examination pursuant

to Rule 237(1) of the Rules.

[639] Mr. Sewdll too, was a careful witness. He was not dow to correct his evidence, when

required, as for example when he first became aware of the mill.

[640] Mr. Sewdll did not have the most frequent interactions with the Plaintiffs after his
commencement of his employment with DIAND in Whitehorse in December 1997 but, as the senior
employee of that office, he was aware of the Plaintiffs, their activities and of the difficultiesthat led
to the closure of the mill. He found the representatives of the Plaintiffs to be honourable in their

dealings.

[641] Hisevidence, respecting the mattersin issue, including the nature of the relationship
between the Plaintiffs and DIAND, the history of the interaction between the Plaintiffs and DIAND
and the actions of the employees of DIAND, isrelevant and will be weighed in terms of its

credibility.

[642] However, Mr. Sewell was surprisingly unfamiliar with Exhibit P-38, the final Sterling
Wood Report, having regard to the facts that he was the RDG when the Plaintiffs began building the
mill and he was the chosen designated representative of the Defendant for the purposes of the

discovery examination and in the trial.

2010 FC 495 (CanLll)



Page: 165

[643] Having regard to these facts, | question the steps that he took to inform himself about
relevant matters. Thisisimportant in light of his evidence, in cross-examination, about this

document and others and affects his credibility.

[644] Indeed, the evidence of al of the Defendant’ s witnesses was punctuated by “1 don’'t
remember”, “I don’t recall”. These responsesinvite inquiry asto what the Defendant did to prepare

her witnesses to address the mattersin issue in this action.

D. The Causesof Action
[645] Therearecritical questionsto be addressed. Did the Defendant make representations,
promises and commitments to the Plaintiffs or either of them? What is the relationship between the

parties? What are the legal consequences of that relationship?

[646] Asl said at the beginning, thisaction isabout amill. A key question iswhy did the Plaintiffs

build the mill in Watson Lake?

[647] | haveidentified the five causes of action pursued by the Plaintiffs. Insofar asthereisan
overlap between the causes of action advanced in negligence and negligent misrepresentation, | will

begin with the broad question of negligence.
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[648] Asnoted above, the Plaintiffs advance several causes of action and each one will be
discussed in turn. However, it is useful at this point to note that common to all five causes of action

isthe idea of relationship.

[649] Inthe course of their argument, the Plaintiffs referred to the manner in which their interests

were aligned with those of the Defendant.

[650] “Alignment of interest” isaway of describing relationship, that is arelationship between the
parties. The existence of arelationship between the Plaintiffs and the Defendant, in this action, isan
element that is common to all five causes of action. That aignment of interest or relationship will be

discussed in respect of each of those causes of action, in turn.

1. Negligence

[651] Thelegal test for liability in negligence includes four e ements: that the defendant owes a
duty of care to the plaintiff, that the duty of care has been breached, that the plaintiff has suffered

foreseeable damage, and that the damages suffered were caused by the defendant’ s breach.

0] |sthere a Duty of Care?
[652] The Federa Court of Appeal in Premakumaran v. Canada, [2007] 2 F.C.R. 191 (C.A)), a
para. 16, explained that before conducting afull duty of care analysisit is necessary to first consider

if the jurisprudence has already established a duty of care.
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[653] InDesign Servicesv. Canada, [2008] 1 S.C.R. 737, the Supreme Court of Canada
reaffirmed the “five different categories of negligence claims for which aduty of care has been
found with respect to pure economic loss’, as recognized by Justice La Forest in Canadian National
Railway Co. v. Norsk Pacific Seamships Co., [1992] 1 S.C.R. 1021. These categoriesinclude the

independent liability of statutory public authorities.

[654] Justice Rothstein in Design Services found that independent liability of statutory public
authorities did not apply in that case because there was no “inspecting, granting, issuing or

enforcing something mandated by law”.

[655] Inthe present case, the Plaintiffs aleged negligence in theissuing of CTPs and inordinate
delay in implementing the policy to have long-term tenure. As such, | find that the present case fals

within an existing category and a detailed analysis need not be conducted.

[656] Nevertheless, after conducting acomplete duty of care analysis below, | find that aduty of

care existed.

[657] The existence of aduty of care depends upon the nature of the relationship between the

plaintiff and the defendant and whether that relationship is sufficiently close.

[658] Thistest was set out in the decision of the Supreme Court of Canadain Kamloops (City of)

v. Nidson et al., [1984] 2 S.C.R. 2, when the Supreme Court adopted the test for the liability of
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public authorities in negligence as set out in the decision of Annsv. Merton London Borough
Council, [1978] A.C. 728 (H.L.). Thetest asinitially adopted in Kamloops at page 10 has two parts.

(1) isthere asufficiently close relationship between the parties (the
local authority and the person who has suffered the damage) so
that, in the reasonable contemplation of the authority, carelessness
on its part might cause damage to that person? If so,

(2) are there any considerations which ought to negative or limit
(@) the scope of the duty

[659] The“Anns’ test for duty of care was further refined in Canadain the decision of the
Supreme Court of Canadain Cooper v. Hobart, [2001] 3 S.C.R. 537 where the Supreme Court set
out the test at para. 30 asfollows:

In brief compass, we suggest that at this stage in the evolution of the
law, both in Canada and abroad, the Anns analysisis best understood
asfollows. At thefirst stage of the Annstest, two questions arise: (1)
was the harm that occurred the reasonably foreseeable consequence
of the defendant's act? and (2) are there reasons, notwithstanding the
proximity between the parties established in the first part of thistest,
that tort liability should not be recognized here? The proximity
analysisinvolved at the first stage of the Annstest focuses on factors
arising from the relationship between the plaintiff and the defendant.
These factorsinclude questions of policy, in the broad sense of that
word. If foreseeability and proximity are established at the first stage,
aprimafacie duty of care arises. At the second stage of the Annstest,
the question still remains whether there are residua policy
considerations outside the relationship of the parties that may
negative the imposition of aduty of care. It may be, asthe Privy
Council suggestsin Yuen Kun Yeu, that such considerations will not
often prevail. However, we think it useful expressy to ask, before
imposing a new duty of care, whether despite foreseeability and
proximity of relationship, there are other policy reasons why the duty
should not be imposed.

(Emphasisin original)
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[660] In Childsv. Desormeaux, [2006] 1 S.C.R. 643, the Supreme Court of Canada restated the
“Anns’ test at para. 11 asfollows:

In Annsv. Merton London Borough Council, [1978] A.C. 728 (H.L.),
Lord Wilberforce proposed atwo-part test for determining whether a
duty of care arises. Thefirst stage focuses on the relationship
between the plaintiff and the defendant, and asks whether it is close
or "proximate" enough to giveriseto aduty of care (p. 742). The
second stage asks whether there are countervailing policy
considerations that negative the duty of care. The two-stage approach
of Annswas adopted by this Court in Kamloops (City of) v. Nielsen,
[1984] 2 SC.R. 2, a pp. 10-11, and recast asfollows:

(2) isthere "asufficiently close relationship between the parties” or
"proximity" to justify imposition of aduty and, if so,

(2) are there policy considerations which ought to negative or limit

the scope of the duty, the class of personsto whomit is owed or the
damages to which breach may give rise?

[661] Onceaplaintiff has shown that aduty of care exists, the burden shifts to the defendant to
show that there are policy considerations that may negate the imposition of aduty of care. In Childs
the Court said the following at para. 13:

The plaintiff bears the ultimate legal burden of establishing avalid

cause of action, and hence aduty of care: Odhavji. However, once

the plaintiff establishes aprima facie duty of care, the evidentiary

burden of showing countervailing policy considerations shiftsto the

defendant, following the genera rule that the party asserting a point
should be required to establishit.

[662] Those policy decisions must have been made bona fide to exempt the Defendant from the

duty of care; see Just v. British Columbia, [1989] 2 S.C.R. 1228, at 1242-1245.
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(@) Proximity
[663] Inthe present case, asin Brewer Bros. et al v. Canada (Attorney General) (1991), 129 N.R.
3 (F.C.A)), thereisaclose and specific relationship between the Plaintiffs and the Defendant. This

close, even intimate relationship, was fostered over many years.

[664] The Defendant argued that there was no specia relationship with the Plaintiffs that can
support recognition of aduty of care. She relies on the decision in Hercules Managements v. Ernst
& Young, [1997] 2 S.C.R. 165, at para. 24, where the Supreme Court said that there was no
proximity of “such a nature that the defendant may be said to be under an obligation to be mindful

of the plaintiff's legitimate interests in conducting his or her affairs’.

[665] The Defendant argued that since the duty of care, under the relevant statutes and regulations,
isowed to the public at large, the Plaintiffs cannot establish proximity, which isthe first essential

element for the recognition of aduty of care.

[666] Aswadl, the Defendant argued that the Plaintiffs enjoyed no closer relationship with her than
any other applicant for aCTP or THA and that in any event, the Plaintiffs economic interests “must

be subordinated to the greater purpose of the legidation, which benefits the public asawhole’.

[667] Further, the Defendant cited the decisionin A.O Farms Inc. v. Canada (2000), 28 Admin.
L.R. (3d) 315 (F.C.T.D.) to argue that the basis for finding aduty of care must be found in the

governing statutes.
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[668] Thisreiance by the Defendant upon the decision in A.O. Farmsis misplaced. In Renova
Holdings Ltd. et al. v. Canadian Wheat Board (2006), 286 F.T.R. 201 (F.C.). Mr. Justice Blanchard
explained the limited relevance of A.O. Farms at para. 46 asfollows:

46 The Defendants submit that the jurisprudence reveals no

anal ogous categories where proximity between the Wheat Board and
the Plaintiffsisidentified. The Defendants point to Riske, above; M-
Jay FarmsEnterprisesLtd. v. Canadian Wheat Board, [1997]
M.J. No. 462; 118 Man. R. (2d) 258; 149 W.A.C. 258 (C.A.); and
A.O. Farmsinc. v. Canada (Minister of Agriculture) et al.,
[2000] F.T.R. uned. 510; [2000] F.C.J. No. 1771 (T.D.), as
establishing that there is no private law duty of care in the context of
the Wheat Board and the Act. In my opinion, these cases can be
distinguished from the circumstances in the present case. In A.O.
Farms, while Mr. Justice Hugessen held that there was no proximity
between "the government and the governed", the matter before the
Court concerned alegidative decision by the Minister and not an
operational decision of the Wheat Board. Further, | note that neither
in Riske nor M-Jay Farmsdid the Court conclude that no proximity
existed between the plaintiffs and the defendant Wheat Board...
(Emphasisin original)

[669] Further, the Defendant submitted that the relevant statutory schemes as set out in the Act,
the Territorial Lands Act and the Yukon Timber Regulations do not create a private law duty in
favour of the Plaintiffs but rather that these are legidative schemes that apply to the public at large.

The Defendant relied on the decisionsin Cooper and Edwards v. Law Society of Upper Canada,

[2001] 3 S.C.R. 562, in support of this argument.

[670] The Defendant is misguided in relying on the decisionsin Cooper and Edwards to argue a

lack of proximity between the partiesto this action.
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[671] Cooper and Edwards are dealing with issues of regulatory negligence where the Supreme

Court of Canada found that the defendants were engaged in third-party relationships with plaintiffs

and there was no proximate relationship. The difference between instances of regulatory negligence

and direct negligence was addressed by the Ontario Court of Appeal in Attisv. Canada (Minister of

Health) (2008), 300 D.L.R. (4™) 415 (Ont. C.A.), leave to appeal to the Supreme Court of Canada

refused (2009), 303 D.L.R. (4™) vi.

[672] InHeadip Estatev. Mansfield Ski Club Inc. (2009), 310 D.L.R. (4™ 506 (Ont. C.A.), the

Ontario Court of Appeal commented on the regulatory negligence cases at paras. 19 and 20 as

follows:

19 Thiscaseisdistinguishable from cases like Cooper and Attis. In
those cases, the plaintiffs suffered harm at the hands of a party
involved in an activity subject to regulatory authority, and then
alleged negligence on the part of the governmental authority charged
with the duty of regulating the activity that gave rise to the plaintiff's
loss. Cooper and Attis hold that such plaintiffs have no direct
relationship with the governmental authority and can assert no higher
claim to aduty of care than any other member of the public.

20 Theclaim asserted here does not rest solely upon a statute
conferring regulatory powers, asin Cooper and Attis, but is focused
instead on the specific interaction that took place between Peatrick
Headip and Ontario when the request for an air ambulance was
made. In this case, the relationship between Patrick Headip and the
governmental authority is direct, rather than being mediated by a
party subject to the regulatory control of the governmental authority.

[673] The Ontario Court of Appea noted that the emphasis, in considering proximity for the

purposes of recognizing a duty of care, isupon the direct relationship between the parties.
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[674] Similarly, the Defendant’ s reliance on Design Services, to vitiate the proximity on policy
grounds, is misplaced. In that decision, the Supreme Court of Canadarejected a prima facie duty of
care dueto itsfinding on a policy consderation. The policy consideration was the failure of the

appellant to protect itself by contract from the economic loss.

[675] The caseof Design Servicesarosein avery different factual context from the present action.

[676] Design Serviceswas atendering case where the subcontractors sought to impose liability on

the owners. It was a case of third party liability. Thereisno third party liability in the case at bar.

[677] Further, | accept the Plaintiffs’ evidence that they attempted to obtain assurancesin writing

from the Department; see for example Exhibit D-11, Tab 106, among other evidence in the record.

[678] Given the significant differences between the factual context in this case and that in Design
Services, the absence of third party liability and the efforts of the Plaintiffs to secure assurances

from the Department, it is my opinion that Design Services does not apply here.

[679] Inthe present action, there is ample evidence to show that the relationship between the
Plaintiffs and the Defendant is direct and proximate. It isimpossible to refer to each specific piece
of evidence that underlies and supports my findings of proximity. The evidence isin the record.

Some examples of the supporting evidence will be discussed in respect of each Plaintiff.
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[680] | will first address the relationship between LPL and the Defendant.

[681] That relationship began in 1996 and deepened over time, but the interests of LPL and the
Defendant were parallel from the beginning. LPL wanted to build amill and the Defendant wanted
to see economic development. This alignment of interests was necessary to implement the 60/40

Rule, given the failure of KFR to build amill.

[682] LPL wasincorporated on January 26, 1996. Soon after, representatives of LPL werein
constant communication with the Regional Office in Whitehorse, for example, forwarding business
plans and asking for information about accessing timber supply. A meeting was held with
representatives of DIAND on April 18, 1996 and a scheduled meeting with Minister Irwin and

representatives of LPL was held at the Gold Show in Dawson City in June 1996.

[683] Following the Gold Show, on June 4™, Mr. lvanski wrote aletter, entered as Exhibit D-81,
Tab 13, to Mr. Bourgh on behaf of LPL, concerning the proposed mill facility for Watson Lake. In
hisletter, Mr. Ivanski advised Mr. Bourgh on behalf of LPL, of the necessary stepsto receive a
THA. He also stated that fulfilling al the relevant requirements did not guarantee the grant of
tenure. Aswell, Mr. lvanski informed Mr. Bourgh that:

as you know, for some time now we have been trying to ensure that
timber be processed locally, and thereby create employment during
the value-added process. We have established atwo-tier ssumpage
system for timber — locally-processed woodis only one half the
stumpage of export wood, thereby providing afinancial incentive for
local processing. As | understand you concept, two of the
fundamental tenetsarea THA and amill. Given the apparent match,
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we would be interested in seeing an actual proposal which provides
more details.
(Emphasis added)

[684] Inorder to facilitate the apparent match, the Department requested that LPL prepare a
comprehensive business proposal. In response, LPL undertook a mgjor feasibility study in order to

comply with the Department’ s request; see Exhibit, D-81, Tab 14.

[685] By November 1996, the Defendant knew that LPL had leased a“mill site” on a seventeen

hectare property, located two kilometres west of Watson L ake adjacent to the Alaska Highway.

[686] On November 4, 1996 there was another meeting between LPL and DIAND. This meeting
occurred so that LPL could brief DIAND on its new business plan that resulted from the feasibility

study LPL had undertaken.

[687] The constant communications between the parties included letters to and from the Minister,
and additional meetings. Of particular importance is the meeting of July 1997 in Whitehorse. At that
meeting, which will be discussed later in more detail, representatives from LPL, the B.I1.D. Group

and the Department discussed timber supply.

[688] Mr. Brian Kerr gave unchallenged evidence that he scheduled this July meeting with

DIAND at their offices. Hetestified that DIAND stated that “you are the exact type of company that
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we' ve been looking for.” He believed thisto bein relation to the regulatory changes that favoured

local production.

[689] At this meeting the Plaintiffs witnesses, Mr. Fehr, Mr. Spencer and the Kerr Brothers, all
agreed that DIAND had indicated that if they built amill they would be given accessto the

necessary timber to operate it.

[690] Itisclear from the Plaintiffs witnessesthat it was on the strength of this assurance that mill
construction proceeded. Their evidence was not challenged on cross-examination or by the evidence

of any of the Defendant’ s witnesses.

[691] There were more meetings and more letters between the LPL and the Defendant. On the
totality of the evidence, | find that these meetings occurred for the mutually beneficia purpose of
establishing a sawmill in Watson Lake. In plain terms, this project was important to DIAND; see

aso Exhibit P-79, Tab 109.

[692] A meetingwasheld on April 9, 1998, between LPL and 391605 B.C. Ltd., then the parties
to thejoint venture that was operating the mill. Minutes of this meeting were entered as Exhibit D-

11, Tab 111.

[693] Timber supply was the topic of conversation. It was discussed that the joint venture would

be “getting 20,000 m® in short order, at the expense of local permit holders (they are apparently not
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happy with thisdecision)”. | note that this document is part of Exhibit D-11 and was entered for the

truth and accuracy of its contents.

[694] InJuly of 1998, Mr. Brian Kerr, on behalf of LPL, contacted Mr. Fillmore about a possible
THA ditein an area near the Hyland River where there had been aforest fire, such areas are known
as“burns’. Asaresult Mr. Kennedy, a Professional Forester employed by the Department in
Whitehorse, went and personally conducted an aerial reconnaissance of the Hyland River burn. This
reconnai ssance was conducted to determine the feasibility of along-term supply of timber for SYFC
in that area. Mr. Kennedy noted that the burn was “[n]ot economical unless used as bait or

enticement in THA option.” (Emphasis added)

[695] Thiswasareationship with aligned and intertwined interests. It was a relationship of
sufficient proximity that a prima facie duty of care should be recognized if there was foreseeability

of harm to this Plaintiff.

[696] Thereisevidencethat some of the Defendant’ s servants were not aware that LPL was
involved in the Watson Lake mill. That is not surprising given the constant turnover of employeesin

Whitehorse.

[697] However, itissurprising that they did not take appropriate actions to make themselves
aware. The knowledge of newly arrived employeesis not the question. The question is“did the

Defendant herself know that LPL was involved in the construction and operation of the mill”?
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[698] Inmy opinion, shedid. For this reason, my findings with respect to the relationship between
LPL and the Defendant are the basis for examining the relationship between SY FC and the

Defendant.

[699] SYFC wasincorporated on November 5, 1997 and work began for the construction of the

mill components which were to be transported to Watson Lake.

[700] Throughout 1998, prior to the opening of the mill in October 1998, the Plaintiffs remained
in communication with DIAND. The Defendant was aware that the mill project was going ahead, as
appears from the documentary exhibits and testimony, as numerous members of DIAND’ s staff

toured the mill, for example, including Mr. Henry, Mr. Sewell and Mr. Rick Dale.

[701] Mr. Dalesent an email on August 28", describing his visit to the Plaintiffs mill at Watson
Lake. Thisemail was entered as Exhibit P-79, Tab 76. In hisemail Mr. Dae described the mill in
the following terms:

... Thismill isamodern facility and isvery impressive (to me as|

have had several opportunities to work with and on various types of

mills)...
[702] Theimportance of the mill to thelocal economy is clear from the testimony that there was a
very high unemployment rate in Y ukon, and even more so in Watson Lake. The evidence of Mr.

Brian Kerr was that the mill wasthe largest private sector employer in Y ukon. The importance of

the mill to DIAND was recognized at all times. See aso Exhibit D-81, Tab 166.
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[703] Thishigh unemployment, and the Defendant’ s desire to aleviateit, was the reason for the
federal funding to assist in training employees to work in the mill. The Defendant provided

$450,000 to SY FC through the TJF. This money was granted for the creation of 24 permanent full
time jobs; see the Response to the Request to Admit. Aswell, the documentary evidence includes

correspondence from SY FC in this regard.

[704] The Defendant also provided approximately $100,000, in the spring of 1999, to assist in

restarting the mill after the December shutdown due to lack of timber.

[705] Mr. Fillmore, Regional Manager Forest Resourcesfor one year from March - April 1998,
testified that “my involvement with SY FC was looking, or trying to find wood supply for their

mill”; see pages 2847 to 2848 of the transcript.

[706] The evidence also showsthat by September 1998 the Regional Office in Whitehorse was
promoting the participation of KFR in the Watson Lake mill project. Mr. Sewell later acknowledged
that he, as the most Senior Departmental official in Y ukon, had been “pushing” KFR and SYFC

together into this mill project; see Exhibit P-79, Tab 144, page 1386.

[707] Infact, the Defendant authorized the expenditure of $500,000 of trust funds from the mill

fund to allow KFR to “buy in” to the joint venture. The Department also funded a study to
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determine the suitability of the mill at Watson Lake as a condition of KFR's participation in the

project.

[708] | find that this occurred to ensure the accomplishment of the Department’ s goals. These

goals were a so the Defendant’ s goals.

[709] The proximity of the relationship is supported by the comments of Mr. Sewell at the
meeting of April 7, 1999. The verbatim transcript, entered as Exhibit P-79, Tab 144, revedsthe
following exchange between Ms. Clark, of SYFC, and Mr. Sewell, RDG:

JUNE CLARK: | guess what we need to understand is do we

want thismill to succeed? Isthisa priority?

TERRY SEWELL: Yes, that's been asked frequently, and | think

it'saways been answered in the affirmative.
[710] On May 6, 1999, Ms. Jane Stewart, then the Minister, responded to aletter from Mr. Fentie,
the Y TG Forest Commissioner. This response was entered as Exhibit P-79, Tab 162. Ms. Stewart
sad:

| have asked my departmental officialsin the Y ukon Region to work

closaly with the company as | share your view of the importance of

thismill to Y ukon’s economy.

| am advised that a number of recent meetingsinvolving my staff, the
Y ukon government and SY FC have been positive and productive.

| am hopeful that this partnership among our respective governments
and industry will lead to satisfactorily addressing the challenges, and
asuccessful and sustainable mill.
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[711] | asonotethat there is documentary evidence that showsthat SY FC was given “ specia
access’ to information relative to the wood supply and that DIAND was modifying its procedures to

keep the wood supply moving to the Plaintiffs' mill.

[712] Seefor example Exhibit P-79, Tab 181. Thisisa DIAND internal email sent on June 2™ by
Ms. Guscott to Ms. Snider and Mr. Casey, in Ottawa. Ms. Guscott saysin her email:

The call went far better than expected and really June, myself and
company reps had discussed the issues in our weekly conference call
and summer wood supply is on track. June was the SY FC rep on the
cal Monday (maybe agood sign — everyone was busy doing work
work)

7. The company were advised that we were holding a mill reserve of
30,000 cm that could be accessed to meet any shortfall, but ask them
not to broadcast????

8. The company we told straight out until we have a THA in place
purchase locally isthe only real option, and surprise they did not go
off the deep end yet??? But most of there kind of shareholders have
winter and summer wood supply. We have a so agreed to streamline
our processes when ever possible to keep supply going, but the
company must work with permit holdersto obtain necessary volume.

9. If we can keep up the pace we finally have June on the ropes and it
is my intention to keep up the pace and keep her on the ropes. | do
not anticipate any letters or heat seeking misselsincoming.

10. We have started to establish trust with the company now the
company hasto deliver.
(Emphasis added)

[713] Significantly, thisemail aso notesthat the Regional Office was having a“weekly

conference call” with SY FC about wood supply.
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[714] Asprevioudy noted, Mr. Madill was the Regional Manager Forest Resources for one year
from June 1999 - July 2000. In an email sent on June 7, 1999, entered as Exhibit P-79, Tab 182, Mr.

Sewell advised SY FC that working with the Company would be a“high priority” for Mr. Madill.

[715] It isamatter of fact, and | so find, that the Department was conducting itself in such a
manner that it appeared even to its own employees, that SY FC was being given specia treatment.
As stated by Mr. Balantynein an email to Ms. Clark:

We think the meeting with the SY FC representatives was a positive
one and served to clarify our position regarding THA devel opment.
In particular that it is going forward as we outlined at the meeting in
Watson L ake some weeks ago. Subsequent to the meeting however,
we had to assure field staff that due process would continue to be
followed and no favoritism was being contemplated.

(Emphasis added)

[716] The Department also paid for, or contributed significant amounts of money to, consultants
for reports that directly benefited SY FC; see for example Exhibit D-11, Tab 187, Exhibit D-16; and

Exhibit P-79, Tab 226.

[717] By letter dated February 4, 2000, Minister Nault told Ms. Clark, in reply to her |etter of
October 8, 1999, to work with the Region. In para. 2 of thisletter, Mr. Nault saysthat “the process,
within the mandate of the program, to help secure awood supply for your company is progressing’”.

Thisletter isfound in Exhibit D-81, Tab 88.
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[718] Thisisnot the casua relationship between a disinterested government department and a
mere potential licensee. These facts, and many othersin the record, show that there was avery close
relationship between the partiesto this action. | find that there was a close and proximate

relationship between the Plaintiffs and the Defendant.

(b) Foreeseeability of Harm
[719] The next question to be addressed is whether injury to the Plaintiffs was foreseeable. In my
opinion, having regard to the totality of the evidence, including the nature of the enterprise, that

answer is“yes’.

[720] The Defendant’s primary position on the issue of foreseeability of harmis set out in her
written submissions as follows:

Although it may have been reasonably foreseeable that if CTPs or

THAs were not issued to the plaintiffs the plaintiffs would suffer

damages, the same can be said for any applicant for CTPsor THAS.

Foreseeability in this senseis not sufficient to ground a prima facie

duty of care. (para. 10, c. 4)
[721] The Defendant knew what was being built by the Plaintiffs, when, why and where. She was
aware that the Plaintiffs planned amgjor capital investment. She was aware that any mill capable of
processing wood in the southeast Y ukon would require such an investment. She was aware that a
mill, such asthe one proposed and built, required areliable supply of wood in order to function and
that lack of such reliable fibre supply would be fatal to the viability of the mill. She was also aware

that amill of this size would require a supply of fibre substantially greater than that available

through an individua CTP.
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[722] The Defendant’s witnesses testified that a mill without timber is not going to be successful.
Aswell, the Defendant was aware that this was the only mill of itssizein the Yukon Territory. In
my opinion, it was foreseeable that these Plaintiffs would be personally harmed by any negligence

that resulted in disruptions to the wood supply.

[723] | aso notethat the commitment that a supply of wood would be available was addressed to
LPL, thento SYFC, and was the subject of further inducements and encouragements. In these
circumstances, it is clear that negligent delays in formulating the process by which the wood would

be ddivered would harm these Plaintiffs.

[724] Thetranscript of the May 20, 2000 meeting, entered at P-79, Tab 282, also establishes that
the Department knew that damage to the Plaintiffs was reasonably foreseeable if there were an

inordinate delay in implementing long-term tenure.

[725] Atthat May 20, 2000 meeting, Minister Nault acknowledged that the Plaintiffs were
planning future expansions. He was aware of the Plaintiffs' business plans and their future course of
action. He discussed with the Plaintiffs the development of future value-added facilitiesto enable
complete utilization of the timber harvested. In my opinion, this shows knowledge that any

shutdown of the mill would result in expectation losses.
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[726] Inmy opinion, the foreseeability of harm arising from these factsis not the same as that

flowing to any other applicant.

[727] Regardless, after the first closure of the mill in December 1998 thereis no longer a question
of reasonable foreseeability of harm, there was actua foresight of harm, that is the closure of the
mill and the liability that would flow from it. Thisis clear from internal DIAND memoranda and the
Department’ s requests for legal advice about itsliability. There are numerous examples of this

foresight in the record but | will only reference afew at thistime, in the next few paragraphs.

[728] Mr. Kennedy sent a confidential handwritten memorandum to Ms. Guscott on June 2, 1998.
This memorandum was entered as Exhibit P-79, Tab 71. Mr. Kennedy, in evident concern over the

conduct of his co-workers and the liability of the Department, expressed the following concerns:

| made the error of trusting that professiona s would meet their
commitments of insuring that propore documents fiduciary and pre
screenings were being done. | should have known better but | trusted
that individuals would put ethics and functions above personal
agenda s and meet commitments. | was afool. After yesterday’s
briefing and today’ s legal briefing on obligations | believe that Forest
Resources has not met our commitments and obligations as
promised, within timelines given.

Forest Resources, of which | am amember, cannot rationalizeits
actions on wood supply to industry, by Friday. Y ou, as both afriend
and to protect the credibility of your position of Director; must at al
costs protect and prepare yoursalf for the Friday meeting.

2010 FC 495 (CanLll)



[729]

Page: 186

Protect yourself and the director’ s position, | do not fedl we presently
deserve, through inaction, the same. Take care.
(Emphasis added)

In a memorandum written by Ms. Guscott on June 8, 1998, entered as Exhibit P-79, Tab 72,

she expressed frustration with the criticisms of her staff. She also acknowledged that by the time

SYFC getsits CTP it will have been afour month process. In her signed handwritten notes she

states.

In an effort to move forward, we decided to have a public meeting so
the company etc could address ‘ significant’ concerns of public,
gov't, FN'’s, key stakeholders etc. | have a meeting with Justice at
2:30 pm to again have them give me their best legal advice on our
process, should we be subject to *any’ challenge.

(Emphasisin original)

[730] Thisforesight of liability continued as can be seen in Exhibit P-44. In this memorandum Mr.

Ballantyne, in commenting on the availability of wood supply, questions when SY FC should be

informed and says.

Given that South Y ukon Forest Corporation is planning a$17 million
upgrade, you should prepare a strategy in the short term for how we
should break the news to them, that there isn’t enough wood. Y ou
might also consider with Justice the ramifications of not advising the
company prior to their planned expansion.

(Emphasis added)

[731] Acknowledgement of therisk of legal liability for the Department’ s conduct was also

expressed in areport completed by KPMG on July 18, 2000 for DIAND. Thisreport was titled

“Yukon Timber Permit Process’ (the “KPMG Report”) and was entered as Exhibit P-47.
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[732] Similarly, Mr. Loeks advised the Department that there would be “ vicious recriminations if
they [SY FC] collapse because government takes another half-year to provide planning certainty”.
Thiswarning illustrates that the Department knew that there was a possibility of SYFC failing asa
result of the inordinate delay in implementing long-term tenure. This warning also demonstrates that

the Department had notice that there would be consequences if such a collapse occurred.

[733] Itismy finding that throughout the course of this relationship, there was reasonable
foreseeability of harm, or actual foresight of harm, flowing to the Plaintiffsif CTPswere issued

negligently or if the implementation of the long-term tenure was inordinately delayed.

(c) Conclusion on Prima Facie Duty of Care

[734] | am satisfied that the Plaintiffs have shown that the Defendant owed them a prima facie
duty of care, arising from the close relationship and foreseeability of harm. The relationship was
direct and proximate. The mill needed wood to be successful. The Department needed amill to
provide economic development of aforest industry and the Department controlled accessto the
wood supply. The evidence | have mentioned proves the relationship. There is further evidencein

the record which supports this conclusion.

[735] Theduty of carearosein relation to LPL in 1997 following the “ due diligence” meeting in

Whitehorse in the summer of 1997 and | so find.
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[736] Theduty of careinrelation to SY FC could not arise before the incorporation of that entity. |
find that the duty of care owed to SYFC arose in February 1998 when the Department told Mr.
Terry Boylan, alawyer acting for the Plaintiffs, that “SY FC just hasto go ahead and put up an

operating sawmill after which the wood will become available’; see Exhibit D-11, Tab 109.

[737] Inany event, | find that by the time that the Defendant decided to meddle with the makeup
of thisbusiness, by “pushing” KFR into the joint venture in September 1998, the parties were
involved in asufficiently close relationship that invites the recognition of aduty of care by the

Defendant to both Plaintiffs, and | find that such aduty of care existed.

[738] Any factsto which | have referred, that occurred after the time at which | determined the
duty of care arose, are used to illustrate the continued conduct of the Defendant as an indication of

therelationship inwhich it believed it wasin.

(i) Policy Considerations
[739] Inthese circumstances, the burden shifts to the Defendant to show that no duty of care
should be imposed, under the second part of the Cooper/Childs test, on the basis that there are

policy reasons why a duty of care should not be imposed on the Defendant.

[740] Where doesthe policy issue arise in the present case?
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[741] Thereisno doubt that the Defendant, through DIAND, can make choices as to the manner
in which wood supply, either long-term or short-term, is awarded. The Territorial Lands Act
authorizes the passage of regulationsin that regard. The Yukon Timber Regulations concerning the
CTPregime are an expression of policy. The section of the Territorial Lands Act that authorizes the

grant of aTHA islikewise an expression of policy.

[742] The Defendant produced, as documentary exhibits, many copies of discussion papers
relating to a“proposed THA process’, aswell as draft versions of those documents. Aswell, the
Defendant produced, as documentary exhibits, discussion papers relating to consultation processes
relative to the proposed THA process. While these documents may well be considered expressions
of policy, they are not relevant to the main issues before the Court, that is whether the Defendant is

liable, on any ground, to the Plaintiffs in respect of the closure of the Watson Lake mill.

[743] These documentary exhibits, including Exhibit D-59, are relevant insofar as they show the
conduct of the Defendant over the number of years between the presentation by LPL of itsfirst

proposal for the Watson Lake mill and its closure in August of 2000.

[744] The Defendant refersto the decision of the Supreme Court of Canadain Brown v. British
Columbia (Minister of Transportation and Highways), [1994] 1 S.C.R. 420 where Justice Cory
writing for the majority, described the differences between policy and operational decisions at page
441 asfollows:

38 Indistinguishing what is policy and what is operations, it may
be helpful to review some of the relevant factors that should be
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considered in making that determination. These factors can be
derived from the following decisions of this Court: Laurentide
Motels Ltd. v. Beauport (City), [1989] 1 S.C.R. 705; Barratt v.
District of North Vancouver, [1980] 2 S.C.R. 418; and Just, supra;
and can be summarized as follows:

True policy decisions involve socid, political and
economic factors. In such decisions, the authority
attempts to strike a balance between efficiency and
thrift, in the context of planning and predetermining
the boundaries of its undertakings and of their actua
performance. True policy decisonswill usually be
dictated by financial, economic, socia and politica
factors or constraints.

The operational areais concerned with the practical

implementation of the formulated policies, it mainly

covers the performance or carrying out of apolicy.

Operational decisionswill usualy be made on the

basis of administrative direction, expert or

professiona opinion, technica standards or general

standards of reasonableness.
[745] Reying on this guidance, the Defendant argues that any decisions made by DIAND relating
to the issuance of CTPs or otherwise were policy decisions and accordingly immune from review by

the Court in this proceeding. | disagree.

[746] The decisions, for example, on what types of permits should be authorized or the selection
criteriaare policy decisions. The actua implementation of that policy decision is an operational

decison. An example from this caseisillustrative.

[747] In 1995 the Department, in an effort to be fair, decided that it would randomly select the

successful applicantsfor CTPs. That isa policy decision. In implementing that decision the
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Department employed alocal community hall and its “bingo drum” and selected the names of the
successful applicants out of the drum. If the Defendant’ s submission is correct, the selection of a
name out of that “bingo drum” would qualify as a“true policy decison” and would exempt the

government from liability in negligence. That submission iswrong in principle.

[748] Justice Cory, in Just a page 1242, explained that:

The duty of care should apply to a public authority unlessthereisa

valid basisfor itsexclusion. A true policy decision undertaken by a

government agency constitutes such avalid basisfor exclusion. What

congtitutes a policy decision may vary infinitely and may be made at

different levels although usualy at ahigh level.

(Emphasis added)
[749] The Defendant relied upon a series of Judgments made under the Fisheries Act, R.S.C.
1985, c. F-14 to argue that management of the forest resourcesin the Y ukon Territory is, like the
management of the fisheries, amatter |eft to the discretion of the Minister in the preservation and

management of a public resource. This argument is not well-founded and the many decisions cited

by the Defendant are not relevant to the issuesin play in this action.

[750] Inthisregard, the Defendant relied on the decision of the Federal Court of Appeal in
Comeau’'s Sea Foods Ltd. v. Canada (Minister of Fisheries and Oceans), [1995] 2 F.C. 467 (C.A)).
The Defendant relied on this decision and other decisions made relative to the Fisheries Act to argue
that the Plaintiffs claimsin thisaction are al focused on policy choices and are accordingly, hon-

justiciable.
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[751] Asnoted by Mr. Justice Mgjor in the final disposition of Comeau’ s Sea Foods by the
Supreme Court of Canada, reported at [1997], 1 S.C.R. 12, section 7 of the Fisheries Act regarding
the Minister’ s authority over licences, confers * unique powers’ upon that Minister. | refer to paras.
24 and 25 asfollows:

The statute expressly provides for the circumstancesin which an

issued licence may be revoked but it is silent on the circumstancesin

which the Minister may cancel an authorization to issue alicence.

Thetria judge and Court of Appeal held that alicence once

authorized is as good asissued. If thisis so, once the Minister

authorized the issuance of alicence, he could not revoke the

authorization although he could by virtue of s. 9 revoke the issued

licence.

Thereisa"gap" in the Fisheries Act to the extent that the text gives

no direction as to whether the Minister can revoke an authorization

previoudy given. The twofold powers of the Minister under s. 7 date

from the Fisheries Act, S.C. 1868, c. 60, s. 2, and are unique in that

unlike any other federa statute he has both the power to issue the

licence and the power to authorize its issuance.
(Emphasis added)

[752] Thereisno such specia power conferred upon the Minister of Indian and Northern Affairs
under the DIAND Act and the Territorial Lands Act. The Defendant’ s reliance upon the Fisheries
Act and the jurisprudence devel oped relative to the issuances of licences, or otherwise, under that

statutory regime cannot succeed.

[753] Thiscaseisaso distinguishable on the facts from Comeau’'s Sea Foods. In Comeau’'s Sea
Foods, the Supreme Court of Canadaremarked, at para. 53, that “[t]he sole ground of negligence
alleged by the appellant was breach of the ‘ defendant's statutory duty’”. The Court found that the

Minister had legitimately exercised his authority. As aresult the Court found that there was no
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duty of care and that there was no breach of the standard of care. In the present case, the

Plaintiffs are not alleging a breach of the Defendant’ s statutory duty.

[754] Inthiscase, the Plaintiffs are not challenging the policy decisions of the Defendant to
introduce the 60/40 Rule, the two-tier ssumpage regime, the use of long-term tenurein Yukon asa
means of establishing local processing, nor the establishment of the TSA harvest celling for CTPs.
Rather, the Plaintiffs are basing their claim upon the negligent issuance of CTPs and inordinate

delay in implementing the policy to establish long-term tenure.

[755] The Paintiffs complained about the negligence that occurred in the issuance of CTPsfor
short-term supplies of timber. For example, the delays in issuing the CTPs, the absence of adequate
field reconnaissance, resulting in CTPs where there was no wood, and the general failure of DIAND

in managing its personnel and resources are operational issues.

[756] The view that the challenged conduct of the Defendant was not a policy decisionis
supported by the Defendant’ s documentary evidence and the testimony of her witnesses. Thereis

ample evidence in the record that supports this proposition. | will only refer to two examples.

[757] Fird, | refer to the testimony of Mr. Monty in cross-examination, where he was asked about
the requirements to obtain a CTP. At page 3264 of the transcript, the following appears:
Q. When you arrived on the scene, if you were 18 years of

age, you were aive, and a Canadian citizen, you qualified. Isthat
about right?
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A. Absolutely, yes, My Lady.

[758] Itisclear that the issuance of a CTP was simply an administrative act and | so find.

[759] | dsorefer tothe email from Mr. Mooreto Ms. Clark, dated January 4, 2000, entered as
Exhibit D-81, Tab 166. In thisemail, Mr. Moore was responding to SY FC’ s concerns that delayed
CTPswould result in a one month shortfall of timber for the mill. Mr. Moore stated that there were

“[I]imits to what can be done with the bounds of good program management and sound policy

implementation.” (Emphasis added)

[760] | find that the negligent issuance of CTPs was an administrative act or the implementation of
policy. The decision to implement policy is operationa in nature. The Defendant is not immune

from afinding that a duty of care exists, for the manner in which her policies were implemented.

[761] According to the decision of the Newfoundland and Labrador Supreme Court, Court of
Appedl in Atlantic Leasing Ltd. v. Newfoundland (1998), 164 Nfld & P.E.I.R. 119 (Nfld. C.A.),
inordinate delay cannot be a policy. In that case, the Court found that the Government of
Newfoundland was liable to the plaintiff for itsinordinate delay relative to renewal of acommercia

lease for office space.

[762] | adopt thefinding of the Newfoundland and Labrador Supreme Court, Court of Appeal, that

there can be no policy of inordinate delay. Insofar as the Plaintiffs complain of the Defendant’s
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inordinate delay, that inordinate delay is not a policy that can immunize the Defendant from owing a

duty of care to the Plaintiffs.

[763] Inaddition, the Defendant submits that there are residual policy considerations that should
negate the imposition of aduty of care, specifically the prospect of indeterminate liability with the

possibility that every person who was refused a permit or harvest licence would sue for damages.

[764] | rgect the Defendant’s submissions that such policy reasons exist, including the risk of
indeterminate liability. As observed by the Ontario Court of Appeal in Headip, that argument fails
to acknowledge the “ very specific nature of the clam” advanced by the Plaintiffs. The Plaintiffs
base their action on the specific nature of a specific representation that was made by the Defendant.

The circumstances are unigue to these parties. Thereisno risk of indeterminate liability.

[765] The point was also addressed by the Courts of Newfoundland and Labrador in Atlantic
Leasing where at para. 86, the Newfoundland and Labrador Supreme Court, Court of Appeal said
the following:

[86] Themain policy consideration that affects the appropriateness
of whether or not aduty of care to prevent economic loss should be
recognized isthe problem of indeterminate liability. That is much
more a problem in the context of relational economic loss. In the
circumstance of the current case, it isreally not aconcern. The
relationship which existed between the Crown and Atlantic was a
known and defined relationship and the scope of liability to which
the Crown could be exposed was defined by that known, and limited
relationship. The Crown knew that its inaction would affect a
determinate party, rather than an indeterminate group. For that
reason, | do not see any policy consideration which ought to limit the
primafacie duty of carethat otherwise arisesin these circumstances.
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[766] Considering the evidence presented, the Defendant has not discharged its burden on the
balance of probabilities of proving that there are policy reasons why aduty of care should not be

imposed.

(a) Bad Faith

[767] AsI noted above, Justice Cory in Just, at para. 29, held that the policy decisions which can
exempt the Government from a duty of care must be made bona fide. | have found that the conduct
in question in this case was operational and not policy based. | aso conclude that there was an

absence of bona fides in this conduct as well.

[768] Throughout the summer of 1998, the Department could not adequately permit a supply of
timber to the forestry industry. | find that thisinability was the result of the misconduct of DIAND’s
employees. One example of dubious conduct isfound in the email sent by Mr. Kennedy to Mr.
Fillmore, on May 25, 1998. This email was entered as Exhibit P-79, Tab 70. Mr. Kennedy reported
to Mr. Fillmore, his supervisor and Regional Manager Forest Resources, that:

On May 17 aletter was sent to the districts advising them of the areas
permit applications would be accepted. Since that time three new
Wood Supply lists have appeared on the scene. The only way |
received a copy of this moving target of Forest Practisesis by
recelving what is said to be the latest copy from you this afternoon.
This system of information flow is not acceptable to the be
responsible for accepting and approving areas for permits. The fact
that the wood supply areas so drastically change in aweek period
causes meto believe that we redlly are guessing at the wood supply
and at best did not prepare for the areas before my letter of May 15,
1998. | can not believe the attitude that is being taken towards the
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industry need, promises made publicly, and total lack of involvement
of key playersin the process.
(Emphasis added)

The latest paper shows Rancheriawood but at 1pm today we finally
realized that the wood was not there — so we now have aplan along
Campbell hiway.

We have not kept our word to industry, we are in panic stage now
selecting wood on the fly. | checked with Ken and Peter, key players
in the process of wood supply and they were not aware of the latest
Wood Supply Summary. We need ameeting to sort this mess out.
The constantly moving wood supply areas makes it impossible to
accept applications in an orderly manner and be credible. Shirley and
| have now in the last week used three different official lists from
Harvest Practises to accept applications.

[769] Mr. Kennedy, apparently not satisfied with the result of his email of May 25™, sent a
confidential handwritten memorandum to Ms. Guscott on June 2™, This document was entered as
Exhibit P-79, Tab 71. Mr. Kennedy in evident disquiet over the conduct of his co-workers expressed
the following concerns:

We, in Forest Resources, and | say we, with little pride, in the lack of
team work exibited to meet our set objectives of wood supply, have
not met promises made internally to yourself, or publically to
industry. Our commitment to issue 1000 m® and under in April istwo
months late. The promise to have wood ready for harvest, to the
TSA, for Juneisfrankly adream unless a co-ordinated, urgent effort
is made to do so. After awood supply briefing yesterday, and alegal
briefing today on financing and pre screening, consultation
obligations, it is my belief that we have not met our mandate.

| have as of Satuday approved the 1000 m® and under applicationsin
all districts except in Y02 & Y 03, because no wood was provided
until yesterday in those units. | could not provide the 20% Limit in

Y 04 as Harvest Practices did not do any layout inthisFMU... The
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action | took to approve the applications up to 20% of the eigibility
requirements for <1000 m* was an attempt to not delay further the
industry’ s opportunity to get some wood.

| made the error of trusting that professiona s would meet their
commitments of insuring that propore documents fiduciary and pre
screenings were being done. | should have known better but | trusted
that individuals would put ethics and functions above personal
agenda s and meet commitments. | was afool. After yesterday’s
briefing and today’ s legal briefing on obligations | believe that Forest
Resources has not met our commitments and obligations as
promised, within timelines given.

| do however worry about my ethicsin being part of a“team” that
did not meet our obligationsto yourself (or DIAND); about delaying
industry from awood supply (and the subsequent family and
financial problems associated) and my promises to staff, industry and
management (inc. Justice) to provide aleve playing field under the
regulations by doing our functions within the time and scope defined.

Forest Resources, of which | am amember, cannot rationalize its
actions on wood supply to industry, by Friday. Y ou, as both afriend
and to protect the credibility of your position of Director; must at all
costs protect and prepare yourself for the Friday meeting...

(1) Demand by F.M.U. adocumented written copy of the fiduciary
and prescreening actions, and consultations carried out. If the
documents are available they should be provided by 1700 hrs today
(Wednes), if they are not it allows you tomorrow (Thursday) to
prepare the DG, seek legal advice and deal with us decisively. If
these documents are not available, and accurate, you must protect the
Department, and the Director’ s credibility by cutting us loose and
dealing with us as adisciplinary problem. DIAND, at management
level, must no loose trust with industry, it isall that is|eft.

(2) The effortsto hold to the regsfor al, on alevel field must bere
inforced. It is action that is supported by the legitimate industry, and
will eventually weed out the corrupt and dead weight of both
industry and staff. (Both Forest Resourcesand ...)
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Industry is not stupid, they know this process has not occurred, asit
is public, and they know it takes 30+ days.

(7) Move immediately to stop the “5™ column acting out of forest
management that is manipulating First Nations reactions against our
processes. The actions are not helping, in the long term, the FN;s
being used; they are not productive and are causing internal divisions
and will cause an industry backlash if continued. Finally these
actionsviolate DIAND’ s code of ethics, for employees.

| should aso clarify that | do not wish to imply that Russ Fillmoreis
any way responsible or implicated by our sections inaction to date.
Frankly | believe the depth of the problem has been overwhelming to
him, he has been mided and lied too and he has not had the time to
correct asituation, partially covered up. Therest of us have no
excuse as employees of Forest Resources. | knew what was
occurring and should have cried out longer and harder. Too many of
the staff traded ethics for quiet acceptance rather than question the
lack of progress and process._The lack of wood for 1998 wasand is
no accident, it was well planned by inaction, complacency, disrespect
of management and industry need and subtle disobedience. (Forester
level and above not the worker “bees’)

| should also clarify that | do no wish to imply that Russ Fillmoreis
in any way responsible or implicated by our sectionsin action to
date. Frankly, | believe the depth of the problem has been
overwhelming to him, he has been misled and lied to and he has not
had the time to correct a Situation partially covered up.

Protect yourself and the director’ s position, | do not feel we presently
deserve, through inaction, the same. Take care.
(Emphasis added)

[770] Mr. Kennedy’s memorandaare particularly harmful to the Defendant.
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[771] Further examples of bad faith can be found within the documentary exhibits. There are
numerous instances of the Regional Office inaccurately presenting the situation to the Departmental

Headquartersin Ottawa and to other Ministers.

[772] A DIAND region backgrounder, written by Mr. Fillmore, on February 3, was entered as
Exhibit D-33. In this document Mr. Fillmore has incorrectly identified SY FC as South East Y ukon
Forest Product. The Regiona Office states:

DIAND senior officials met via conference call a 4 p.m. yesterday
afternoon to lay out a strategy for mill, South Y ukon Forest Products,
to access long and short term timber supply to keep the mill open. In
the interim, the company has chosen the media as a mechanism to
gain leverage to access wood supply. The facts of the matter are that
South East Y ukon Forest Products has never approached DIAND
and those involved in the issuance of permits until recently.

DIAND recognizesthe desire of Y ukon peoplesto promote and
develop aloca processing and value added industry. However, in
this case, part of the problem is that suppressed wood prices have had
anegative impact on the logging industry in the Y ukon. This has
resulted in areduced number of loggers requesting permits, or
delaying their project descriptions until they have secured a market
for their wood. In addition, others have decided not to log, asit is not
economically feasible. Further, part of the problem may also be the
low prices South East Y ukon Forest Product iswilling to pay for
wood.

(Emphasis added)

[773] Onall of the evidence, thejoint venturers, either LPL or SY FC, had been in constant contact
with the Department since 1995. | have previoudy accepted the evidence of the Plaintiffs that the

reason that the mill closed in December 1998 was alack of timber. The supposition and explanation
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offered by Mr. Fillmoreis part of acontinuing course of conduct where the Regional Officeis
attempting to shift blame for itsfailures. Moreover, in the first paragraph of the document quoted
above, Mr. Fillmore makes a blatant misstatement of fact. The Plaintiffs had been asking DIAND

about access to wood for along time before February 3, 1999.

[774] Mr. Kennedy, Head Policy and Industry Forester, wrote to his supervisor, Mr. Monty, on
June 18, 2000. This memorandum was entered as Exhibit P-45. Mr. Kennedy identified his

concerns with the THA process.

[775] Inthis memorandum, Mr. Kennedy explained that, on March 13, 2000, he had been asked to
prepare a strategy to get the THA process back on the timetable. He proposed three options to get
the process back on track. With respect to the shifting THA timelines he noted:

The first modifications to the process were to thetime line prior to
the publishing of “The Development of Y ukon Timber Harvest
Agreements, A Framework for THA’sin the Y ukon” where we
pushed the time frame back to September, 2000. The workshop that
was held April 4 and 5, 2000 wasto bring al the stakeholders
together to consult on areasonable process, then, to proceed with the
Request for Proposal, on agiven land base in South East Y ukon, ina
timely manner. Commitments were made to senior levelsto meet the
time frames given. Asaresult of aJoint Y ukon and DIAND meeting
in early January, 2000, we were directed to proceed with the

knowl edge that the forest management planning process would be
part of the development of the criteria required of the proponent, and
not precede the selection process. This does not seem to be clear to
all members of the working group, and |eaves me wondering if with
the changes to Y ukon Government, and the internal changesin
management, if we are under the same direction given that January
day.
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Asthe Head, Policy & Industry, and as per previousdirection, | am
concerned that the processis attempting to revert to the forest
management process and not the concentration required for the RFP.

We must listen to the consultation, and incorporate where desired,
but we must also start building trust with industry, and the
stakeholders, by keeping our commitments. Timing has become a
critical commitment.

At each turn we seem to add another level of consultation to the
THA process.

| often fedl that some pressure to further consult with groups on
every component is either, an indecisive direction to proceed, or a
method of delaying the process to incorporate more Government
resource planning prior to the proponent being invited for proposals.

We, frankly, will never reach the point of knowing all the
components, and the continuous discussion reaches a point of
diminishing return.

(Emphasis added)

[776] On August 31, 2000, a briefing note was prepared by the Regional Office of DIAND, noting
the official opposition call for an inquiry into the gross mismanagement of forestry resourcesin
Y ukon. This document isfound in Exhibit P-79, Tab 323. The briefing note prepared by Ms.

Stewart and approved by Mr. Sewell states:

Closure of the South Y ukon Forest Corporation (SY FC) mill
occurred as aresult of anumber of factors:

* Low North American price of lumber.
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»  Uncertainties associated with the end of the Canada-US
Softwood Lumber Agreement and the advantagesto SYFC
associated with it.

e SYFC mill would need to expand its capabilities to produce
finished products to remain profitable after the Canada-US
Softwood Lumber agreement ends. This would include increased
mill efficienciesto deal with the small trees available in Y ukon.

* Evenif an areabased THA was availableto SYFC, road
infrastructure investment would be necessary to access the wood.
Thiswould be additional investment dollars over and above the
needed mill expansion.

* Thelower harvest ceiling in the forest management units close to
Watson Lake did have an additional adverse effect on the mill.
However, it seemsthat market conditions in general had the
greatest impact on SYFC and it’s decision to shut down.

[777] TheYukon Regiona Officefailsto identify the single factor that the joint venturers
identified as the reason for the mill closure. Instead they suggest a series of factors, none of which
was accepted by the Plaintiffs as causing the closure. Further, | note that the causative factors that

the region identified conveniently absolve the Regiona Office of any responsibility.

[778] | asofindthat the TSA of Mr. Henry was improperly manipulated. In thisregard, | refer to
the evidence of Mr. Henry about the multiple “runs’ of data, at pages 3694 to 3696 of the transcript:

Q. Didyou go back from time to time to the experts to get more
or additional information or further input?

A. Yes, and to passthe -- essentially take the results and show it
to people, because this documents the final inputs that we used.

Q. Didyou get different inputs as aresult of going back to your
colleagues?

A. My recoallection isyes, we did modify things along the way.
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Q. Andsir, that would be after you had already completed arun
through to that time, correct?

A. Correct.

Q. Sowhat would be the justification for changing inputs after
you completed arun?

A. The-- well, based on the outputs that we were getting,
whether we liked them or not, or it if caused pinch pointsin the
model in terms of timber supply.

Q. Waéll, when you say whether you liked them or not, what that
tells meisthat, to be clear, you pressed the run button and out
comes aresult, correct?

A. Correct.
Q. And then you made the determination as to whether or not
you like the results and then you went back and inputted different

information, correct?

A. You evauated the results and made modifications based on
those results, yes.

Q. Sowe seebefore usin the material you have before you, this
tab 61, what you would characterize as but one of several runs,
would you agree?

A. Yes.
Q. And thisone here that we have before the court is one that

was developed over time after changing inputs that you
collaborated with your colleagues on, do you agree?

A. Yes

(Emphasis added)

[779] Thisevidence shows that the TSA results were manipulated. After each “run” of the TSA

computer model, the DIAND staff considered whether they “liked” the resulting volume of
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available sustainable timber. When they did not like the results, the DIAND staff changed the inputs
and re-ran the computer model until they achieved aresult that they “liked”. The volume that was
finally achieved, after the manipulation of the “runs’, was 128,000 m®. This resulted in a number

based on the personal preferences of the DIAND employees and not on science.

[780] Thisisparticularly suspiciousin light of the petition of 1995. That petition complained of
the decision by the Department to establish an AAC of 450,000 m®. The petitioners demanded a
return to historical timber harvest levels. The Department expresdy declined to change the AAC by

returning to the historical harvest levels.

[781] In the responseto this petition, Exhibit P-75, the Department noted that 128,000 m®, was the
historical volume of roundwood actually cut in 1992. The AAC was based on a* comprehensive
timber inventory” and was supported on the basis that it represented a small fraction of the available

sustainable timber.

[782] The previoudy mentioned manipulations of the TSA resulted in a change to the harvest
ceiling to 128,000 m®. This change was based on the TSA results regarding the volume of available
sustainable timber. The new harvest level of 128,000 m® was the same level that had been expressy
rejected in the response to the 1995 petition. By this manipulation, the employees of DIAND
circumvented the establishment of an AAC based on science, not on historical harvest levels, and

substituted their own preference.
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[783] Thischange to the harvest level was made without consultation.

[784] With respect to manipulation, | aso refer to Mr. Kennedy’ s memorandum of June 2, 1998,
where he expresses concern about manipulating the First Nations responses. Portions of this

memorandum are reproduced above. It was entered as Exhibit P-79, Tab 71.

[785] Inamemorandum dated June 16, 2000, entered as Exhibit P-44, Mr. Ballantyne responds to
Mr. Monty’ s assertion that thereis not enough wood for the Plaintiffs mill; a copy was aso sent to
Ms. Guscott and Mr. Sewell. In this memorandum Mr. Ballantyne states:

Given that South Y ukon Forest Corporation is planning a$17 million

upgrade, you should prepare a strategy in the short term for how we

should break the newsto them, that there isn’t enough wood. Y ou

might also consider with Justice the ramifications of not advising the

company prior to their planned expansion.

While the information you have provided in your letter is critical to

management decision making, | find it rather extraordinary that at

thislate stage in the game, we are going to serve ourselves yet

another large serving of crow. More than afew may ask why we've

taken so long to identify the problem.
[786] Notwithstanding the very close relationship existing between the Defendant and the
Plaintiffs, the Department was prepared to stand silent, knowing that the Plaintiffs planned to
undertake a mgor mill expansion. The Department was ready to say nothing about its sudden

discovery that there was insufficient wood. There is no evidence that the Department informed the

Plaintiffs of this*“discovery” until 2001.
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[787] On August 9, 2000, Mr. Kennedy reported to Ms. Guscott that the Timberline Report #2 had
been received. This email was entered as Exhibit P-80, Tab 77. In hisemail, Mr. Kennedy explained
to Ms. Guscott that she needed to review the new document. With respect to volume in the previous
TSA, Kennedy stated that there were “[s|ome magjor number changes once we removed some

hidden congtraints to management that werein previous.” (Emphasis added)

[788] These “hidden constraints to management” were the basis for Mr. Monty identifying to Mr.

Ballantyne, as mentioned previoudly, that there was insufficient wood for the Watson Lake mill.

[789] Thedraft RFP, that isthe “first trial balloon” according to the Plaintiffs, wasreleased in
September 2000. This RFP was based on the analysis from the Timberline #2 Report. However,
before the actual RFP was released in 2001, the size and number of THAS were atered without
explanation. The new RFP reverted to the previous Timberline Report #1, which had been based on

the preliminary TSA with its“hidden constraints to management”.

[790] The“first trial balloon” contained severd different options for THAsincluding both large
and small volume THASs. The actual RFP when it was released had two THAS, each with a

maximum volume of 30,000 m® per year of timber.

[791] Thischange was accepted by DIAND for the express purpose of resolving what the
Department called a* nagging commitment”. The words “nagging commitment” were used by Mr.

Dave Loeks, aconsultant to DIAND, in hisletter of June 15, 2001 to Mr. Joe Ballantyne, DIAND
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Director of Renewable Resources. The *nagging commitment” refers to a commitment made by the

Minister.

[792] Thereisno direct evidence asto the commitment made by Minister Nault because he did

not testify.

[793] The changein the volume of timber that is offered in the RFP is much lower than the
volume discussed in Timberline #2 and the draft RFP. It appears that the Regional Office was
actively circumventing the Minister’ s commitment by reducing the volume on offer to two 30,000

m° THAS.

[794] Mr. Sewell testified that he was unaware of any instructions given to revert to Timberline
#1, and not follow the recommendations in Timberline #2. The reversion to Timberline #1 was
problematic since the first draft RFP, based on Timberline #2, was the RFP upon which the
Department conducted consultations from September 2000 to September 2001. In September 2001,

the second draft RFP was released without explanation.

[795] It isamatter of fact that the Department knew that the volumes contemplated were
insufficient for the existing mill. | refer to Exhibit P-79, Tab 116, an internal email sent by Mr.
Sewell, to other DIAND staff, in March 1999. In that email Mr. Sewell said, “I think we all realize
that THAs are the solution not a 5,000 cu metre increase and athree year tenure when the mill is

looking for 200,000 cu metres.”
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[796] Onthebasisof the evidence, | find that the Department knew that the size of the RFP was
insufficient for the Plaintiffs’ mill. One further example is Exhibit P-46. | aso find that the
Defendant intentionally chose to proceed with this inadequate RFP for no proper purpose. It wasto

berid of the “ nagging commitment” and to decrease the political pressure on the “home front”.

[797] When making the decisions “to berid of the nagging commitment”, by reducing the volume
on offer in the RFP, the Department knew that it would directly and negatively affect the Plaintiffs
mill. In making thisfinding, | refer to the email, entered as Exhibit P-76, from Mr. Loeks, aDIAND
consultant, that was sent to Mr. Ballantyne. In that email he includes a message he had sent to YCS.
In that email Mr. Loeks explained to Y CSthat the DIAND Regional Office has accepted his
recommendation on how to fulfill the Minister’ s THA commitment. Mr. Loeks explained to YCS
that:

The town of Watson Lake also wants hope of strengthening their

economy. Weall know that offering 60% of 128,000 m3/yr will

guarantee that only 2 modest operations and the small millswill be

able to open their doors. The larger outfits and the town’ sinterests

will beleft out in the cold.

[798] Itisclear from the evidence that the Plaintiffs mill wasthe largest mill. Reference to the

“larger outfits” can only include the Plaintiffs' mill in Watson Lake.

[799] It isnoteworthy that Mr. Monty had previously advised his supervisor Mr. Ballantyne about
the recipients of these smaller THAs. Mr. Monty’ s advice was based on “proven mill capacity”. Mr.

Monty identified the local millsthat had proven capacity. In spite of the fact that the Plaintiffs' mill
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was the largest processing facility in Y ukon and that it had proven capacity, it was not among those
listed by Mr. Monty. In Exhibit P-46, Mr. Monty stated:

We propose issuance of small THA sto those individuals who have

proven mill capacity over the last two years (ie Bowie, Dakawada,

YRT, afew others).
[800] From the beginning of the relationship between the parties, the Department had consistently

maintained that there could be no long-term tenure agreements until a FM P was compl eted.

[801] Aswadl, Mr. Monty testified that al land claims had to be settled before a THA could be
granted. However, thisisinconsstent with the evidence of Mr. Sewell who testified that land claims

werean issuefor YTG but not for DIAND.

[802] Nevertheless, the fina RFP was released before a FMP was completed or land claims
settled. Thisindicates that the FMP and settled land claims were not true requirements, the
Department had abandoned these conditions, or the RFP was released in bad faith to absolve the

Department of its commitments.

[803] Inthefina result, this RFP was never acted upon.

[804] Itisaso clear that there was alevel of animosity felt towards the joint venture, and Ms.

Clark of SYFC in particular, by Ms. Guscott. Ms. Guscott undertook what could be characterized as

asmear campaign.
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In preparation for the meeting of April 7, 1999, Ms. Guscott, responded to an email from

Mr. Moore, ADM, on March 23, 1999, as found in Exhibit P-79, Tab 128. In thisemail she stated

that it:

would be my perference as| have been working closely with the
company and understand al their ways. | suggest because of past
experience with this company that someone (region) take the lead
one ensuring good notes and records are kept.

[806] Sheaso sent an email to Mr. Beaubier in Ottawa in preparation for this meeting. This emall

was entered as Exhibit P-80, Tab 48. Ms. Guscott says.

With caution | provide you the following background information,
but felt it only fair that you have the appropriate background. The
company built the mill without ever consulting or meeting with
DIAND, they choseto do al their dealswith YTG, we were
approached late in the game.

(Emphasis added)

[807] Asprevioudy noted, thisisfactually inaccurate. More importantly, on the basis of the

documentary evidence, it is clear that Ms. Guscott knew that this was inaccurate. She goeson in the

same email to admit that:

Y es, we were |ate getting permits out but there was plenty of wood
available for purchase in December, they chose to blame us, and |
guessif | was acompany trying to get the community on side |
would do the same, but they broke afair amount of dealsto buy
wood and not everyone is happy with them in the community, the
bottom line isthey could not run the mill based on their analysis of
28cm and they have had to go back arethink, and seek to obtain
concessions from government to have a monopoly on al the wood??
(Emphasis added)
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[808] Inmy opinion, the views expressed by Ms. Guscott in this email are nothing less than an
attempt by her to contaminate the impressions of the Plaintiffs in the Ottawa offices of DIAND,
prior to the meeting that was scheduled for April 7, 1999 between representatives of DIAND and

the Plaintiffs.

[809] Within days after SY FC filed its Statement of Claim, Jennifer Guscott sent an email to John
Brown, then the RDG Y ukon Region, on November 15", 2001. This email is found in Exhibit P-79,
Tab 361. In thisemail, Ms. Guscott states:

For SYFC thisis no surprise they have been threatening for some

years. We have an extensive file on these folks, and | am sure our
actions are defensible. They are not clean.

Part of the issue hereisthat the Minister was not properly briefed
before he met with the forest industry — he had all the information
just needed the explanation. | guess not much we can do with last
minute meetings but | had hoped time would have been found
somewhere before he met with them, asthey can be dick.

| still fedl it would only be fair that the truthfull story getstold. But
will the people who have atrue story to tell ever get the opportunity
because events are overtaking them — oh well wish | wasthereto
help out thisis a difficult file but we have been up against the same
pressure before just call Mike lvanski, Hiram Beaubier, John Rayer,
Bruce Chambers, Lois Craig and alist of Regional Managerswho
were driven out by bad actors and some of the same industry. folks.
Maybe it istime for another moratorium while key peices of work
get done and only issue permits to the volume of 5,000 cubic
meters??Af everyone is so unhappy maybe the moratorium should
last until April 2003 haha

(Emphasis added)
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[810] Thisisan extraordinary email and very damaging to the Defendant. It is worth noting that
this email was not produced voluntarily by the Defendant but was obtained by the Plaintiffs
pursuant to an Access to Information Request. It is noteworthy, as well, that the email isa“forward’

and the original message has not been provided.

[811] Surprisingly, Ms. Guscott in spite of her desire to have the “truthfull (sic) story told” and her

admission to at least partia responsibility, was not called to testify and explain.

[812] Thefailure of the Defendant to call Ms. Guscott is put in starker relief when considered in
light of the evidence of Mr. Sewell that Ms. Guscott was present for at least part of the discovery

examination of Mr. Alan Kerr; see transcript pages 4210-4211. Further, Ms. Guscott was the only
person who was continuously employed in the DIAND Regiona Office from 1996-2000; see the

evidence of Mr. Madill at page 4028 of the transcript.

[813] | draw thereasonableinferencethat if she had been called, her evidence would have been
harmful to the Defendant’ s case. No satisfactory explanation was offered or provided concerning

her absence.

[814] Thelaw iswell-settled that the failure of a party to call awitness with personal knowledge
of factsthat she alleges, will giverise to a negative inference on the part of the trier of fact, that the
“absent evidence” would be harmful to the party that failed to call the witness, in this case the

Defendant.
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[815] I refer to the case of WICC Containers Sales Ltd. v. Haul-All Equipment Ltd. (2003), 238
F.T.R. 45 (F.C)), at para. 42, where Justice Kelen said:

... This evidence was not cross-examined or contradicted. The
Court will draw the natural inference that the respondent did not
cross-examine because it did not want the deponent to expand
upon, and buttress, facts unfavourable to the respondent regarding
the functionality of the sloped design. As per Pigeon J. in
Levesgueet al. v. Comeau et al. (1970), 16 D.L.R. (3d) 425 at p.
432 (S.C.C.), an analogous case where a party did not call an
obviously relevant witness:

“In my opinion, the rule to be applied in such
circumstances is that a Court must presume that such
evidence would adversely affect her case.”

[816] Thisissuewas also discussed by the Federal Court of Appeal in Milliken & Company et al.
v. Interface Flooring Systems (Canada) Inc. (2000), 251 N.R. 358 (F.C.A.) where Justice Rothstein

said the following at paras. 11 to 13:

[11] ...However, even if the presumption was applicable, the failure
to call Ms. llesto testify asto the creation date indicates as the most
natural inference, that the appellants were afraid to call her and this
fear is some evidence that if she were called, she would have
exposed facts unfavourable to the appellants. In drawing an adverse
inference, the learned trial judge relied on the following passage
from Wigmor e on Evidence [see footnote 8] which isrelevant to the
issue.

“The failure to bring before the tribunal some
circumstance, document or witness, when either the
party himsdlf or his opponent claims that the facts
would thereby be elucidated, servesto indicate, asthe
most natural inference, that the party fearsto do so,
and thisfear is some evidence that the circumstances
or document or witness, if brought, would have
exposed facts unfavourable to the party. These
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inferences, to be sure, cannot fairly be made except
upon certain conditions: and they are also open
alwaysto explanation by circumstances which make
some other hypothesis amore natural one than the
parties fear of exposure. But the propriety of such an
inferencein general is not doubted.”

| think thisis sufficient to displace any presumption. It was not
necessary for the respondent to call evidence on the point.

[12] In addition to the reasons of thetrial judge for drawing an
adverse inference, which | think are sufficient on their own, it is
noteworthy that the appellants refused to disclose their witnessesin
advance of trial. Asthe creation date of September 1988 was pleaded
by the appellants, and the respondent in its statement of defence put
the appellants to the strict proof thereof, it was reasonable for the
respondent to expect that the appellants would lead evidence on the
point. In these circumstances, it is no answer for the appellants to say
that the witness was equally available to the respondent. Nor isit an
adequate excuse that the witness was outside the jurisdiction. See

L évesquev. Comeau €t al. [see footnote 9]

[13] | can find no fault in the approach and the finding of the learned
trial judge. She was entitled to draw an adverse inference in these
circumstances and to conclude that the Harmonie work was created

prior to June 8, 1988.
(Emphasisin original)

[817] | asonotethat the Defendant’ s withesses Mr. Sewell and Mr. Ivanksi, and others, agreed
that in all dealings they had with the Plaintiffs that the Plaintiffs representatives were honest and
sraightforward. Ms. Guscott, on the other hand, frequently maligned the representatives of the

Plaintiffs, al without justification.
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[818] Therecordisreplete with examples of the bad faith basis of the conduct of the Department’s
employees. Insofar as any decision or conduct may be considered “true policy”, | find that it was

based on bad faith and there is no exemption from the duty of care.

(b) Conclusion on Duty of Care
[819] Having found that a prima facie duty of care existed due to the direct and proximate
relationship between the Plaintiffs and the Defendant, and having found that there are no policy

reasons to negate that duty, | find that the Defendant owed the Plaintiffs a duty of care.

[820] Regardless, any possible exemption from the imposition of a duty of care for policy reasons

isvitiated by the bad faith of the Defendant’ s servants.

(i)  Breach of the Standard of Care

[821] InKeeping v. Canada (Attorney General) (2003), 226 D.L.R. (4th) 285 (Nfld. S.C.) another
decision of the Newfoundland and Labrador Supreme Court, Tria Division, the Court said that the
standard of care to be expected from a Crown agent is to perform his duties in a reasonably

competent manner.

[822] The Paintiffsalege that the Defendant was negligent in the manner in which it issued the
CTPsand that the negligence included delays in the permitting process. Those delays impacted

upon the ability of the Plaintiffs to acquire wood to feed its mill. The delays were not single
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occurrences but occurred over a period of time. This created a Situation, asin Brewer Bros., where

the negligence was not asingle act or omission at a precise moment in time, but was cumulative.

[823] The Paintiffsthrough their Response to Request to Admit have defined “ material time” as
the period beginning on April 1, 1999 and concluding on August 4, 2000. The“material time”
received little mention during the trial; see pages 144 to 149 and 5732 and 5733. It seemsthat the

“material time” relatesto the CTP process.

[824] On the basisof the evidence submitted, in particular the documentary evidence, | find that
there was cumulative negligence in the present case. | will commence by discussing two reports

which arein the record.

[825] Firgt, the KPMG Report, entered as Exhibit P-47, was prepared for DIAND to “evaluate and
make recommendations with regard to the timber permitting processes used in the Y ukon.” It was
prepared by performing interviews solely with Federal Government personnel. KPMG interviewed
personsinternal to DIAND, including Mr. Monty, Mr. Ballantyne, Mr. Kennedy and others.
Additionally, KPMG interviewed Mr. Malcolm Florence, Counsel, Group Head, with the

Department of Justice in Whitehorse.

[826] Thereport noted that there had been three main issues: firgt, client dissatisfaction ssemming
from “the timeliness of timber permit issuance and the granting of authority to commence timber

harvesting; second, “Crown liability or exposure of the government to civil action” for failing to
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adequately issue CTPs; and third, quality and accuracy of permit documentation were below

reasonable levels.

[827] Itisimportant to remember that KPMG only interviewed personnel from DIAND and the
Department of Justice. The KPMG report expressed the opinions and beliefs of the Defendant at

that time.

[828] Asaresult KPMG identified three broad areas for improvement. Of importance to this case
isthe observation that the planning function was not supporting the timber allocation and permitting
process. Additionally, KPMG noted that the quality control function had not been integrated into the
permitting process. It was noted that a number of instances had been observed where quality or

accuracy had been below reasonably acceptable limits.

[829] Second, the Minister commissioned areport by Mr. George Tough in 2001 after the
November 2001 meeting with the YFIA. In April 2002, the Tough Report was produced. This

report was entered as Exhibit P-79, Tab 379.

[830] Severa witnesses commented on this report, including Mr. Irwin and Mr. Sewell. Mr. Irwin
and Mr. Sewell both said that the Tough Report was credible and that Mr. Tough was credible. In
his report, Mr. Tough observed that the Y ukon land space includes too many failed forest

enterprises. He posed acritical question: “Where was DIAND?’
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[831] Of particular importance, Mr. Tough noted that:
[w]hile the immediate stimulus for this assignment may have been
issues related to the Watson lake area forest industry, it became
apparent that many of those issueswere, in one way or another,
Y ukon-wide. They were symptoms of broader problemsin the forest
policy and management system.
Internal factorsidentified by Mr. Tough included management weaknesses and vacanies, staff moral

and turnover, and understaffing.

[832] Inmy opinion, the deficiencies identified by KPMG and the Tough Report are breaches of

the standard of careand | so find.

[833] Boththe KPMG Report and the Tough Report were written outside of the “material time”
for complaints about the CTP process. However, these reports were written to address the problems
within DIAND during the “materia time”. There is no prejudice to the Defendant in the Court

considering these reports.

[834] While these reports describe much of the negligent conduct on the part of the Defendant, |
need only refer to them as a summary. The evidence of the Defendant’ s conduct isin the record and
| am satisfied, on the balance of probabilities, that the Defendant breached the standard of care. The

conduct of DIAND in thisregard is established and documented in the Defendant’ s documents.

[835] Therewere continuing delays on the part of the Regiona Officein processing the necessary

reports and applications prior to the issuance of CTPs. They were authorizing cutting in areas
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without timber. There were repeated failures to meet timelines to which DIAND had committed.
There were numerous other difficulties that meant the mill did not receive an adequate supply of
timber; see Exhibit D-11, Tab 19, Tab 20, and Tab 74; Exhibit D-63; Exhibit P-79, Tab 170 and

Tab 173; Exhibit P-80, Tab 48; and Exhibit D-81, Tab 480, anong many others.

[836] In Exhibit P-79, Tab 170, Mr. Kennedy in an internal email noted that SY FC had raised

legitimate concerns with wood supply that would be easy to fix if DIAND was on track.

[837] | find that the delays, inadequate permits, and failures to meet timelines occurred as the
result of the negligence of Departmental staff. They did not perform their duties with the reasonable

care expected of apublic servant.

[838] | asofind that Department senior staff failed to familiarize themselves with their roles and
responsibilities, or failed to seek out the most basic information that was essential to performing

their duties, or both.

[839] For example, Mr. Irwin in testimony initially seemed unaware of the Department’s mandate
for economic development, Mr. Doughty never familiarized himsalf with the economic situation in

Y ukon, Mr. Ivanski and Mr. Monty did not read Final Sterling Wood Report, Exhibit P-38, and Mr.
Sewdll and others at the Regional Office were not even aware of Exhibit P-38 during the terms of

their employment with the Regional Office.
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[840] Mr. Madill appeared oblivious of his duty, according to Mr. Sewell, to accord “high
priority” to SYFC. There are many other examples of this negligence, even remarkably, an emall
dated January 29, 1999, where Ms. Guscott exhibits confusion and lack of awareness of the volume

of timber that the mill had been asking for since 1995; see Exhibit P-79, Tab 103.

[841] Thereisaso substantia evidence that the process was delayed by the bad faith conduct of
Departmenta staff. | infer from this evidence that the DIAND managers failed to adequately
supervise the employees under their charge; for example see Exhibits P-47; and P-79, Tab 71 and
Tab 302. Thisflows as a foreseeable consequence from the failure of the senior staff to familiarize

themselves with the basic information necessary to perform their duties.

[842] Itisaso clear that there was an unfounded, and unknown to the Plaintiffs, level of animosity
on the part of Ms. Guscott with respect to the Plaintiffs. In thisregard, | find that mismanagement of
the DIAND personnel, including afailure to remove Ms. Guscott from the SY FC file, congtituted

conduct that did not meet the standard of care of areasonable public servant.

[843] Mr. Sewell, the most senior public servant in the Regiona Office, was aware of Ms.
Guscott’s behaviour as she sent him numerous emails that reflected her didike of the Plaintiffs. In
concluding hisinitia evidence at trial, Mr. Sewell said that he would have done things differently.

Q. Okay. | don't in any way want to demean or bdlittle you. But |

take it that you would acknowledge that if you had things to do over

again while you were there, you would have done many things

differently in relation to these issues.

A. 1 would agree with that, Sir, yes.
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[844] AsinBrewer Bros., the cumulative conduct of the Defendant’ s servants fell below the

standard of care of areasonably competent public servant. | find that the Defendant was negligent.

[845] | aso find that the failure of the Department to develop a process for accessing long-term
supplies of timber was due to inordinate delay. As has been established by the evidence, including
the documentary evidence produced by the Defendant, there was an inordinate delay in the

implementation of the policy.

[846] Time after time, the Defendant’ s servants and agents said to the Plaintiffs and others that the
implementation of long-term tenure required a FMP and that the first thing to be done in introducing
aFMP was the completion of an up-to-date inventory. In 1997, the Minister indicated that the

timeline for completion of a FMP was two to three years.

[847] The discussion of long-term tenure with LPL began in 1996. The timeline for issuance of
THAS, as presented to the Plaintiffsin 1999, was April 2000. The timelines were continually
delayed. By August 2000, when the mill closed, the Department had not finalized the administrative
process which would commence the application for aTHA. By November 2001, when this action

commenced, no THA had yet been issued.

[848] That inventory was not commissioned until January 2000 and even as of the date of the trid,

no FMP was in place for southeast Y ukon. A FMP had been created in 1991 but according to the
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evidence of the Defendant’ s witnesses, that plan, Sterling Wood, was not adopted. The actions of
the Defendant can be described only as a manifestation of inordinate delay. That is a breach of the
standard of care. Asin Atlantic Leasing, | find thisinordinate delay constitutes negligence and is but

another act of negligence in this case.

(a) Foreseeable Harm

[849] In Keeping, the Court found that the negligence of the Crown agent meant that the plaintiffs
did not get afishing licence. Damages were calculated as the loss of profits that the plaintiffswould
have received. The Court characterized the damages as expectation losses. Mr. Van Leeuwen, the

expert witness retained by the Plaintiffs, aso addressed “ expectation losses’.

[850] AsI have discussed previoudy, under the duty of care analysis, thereis no question that it
was reasonably foreseeable that harm would occur to the Plaintiffs as a result of not getting an
adequate wood supply. In my opinion, foreseeability of harm was present regardless of which
conduct of the Defendant breached the standard of care. In al of these casesit was foreseeable to

the Defendant that the Plaintiffs would be personally injured.

[851] Thefact that the mill had previoudly closed is particularly relevant to the expectation losses.
The Department knew that the lack of awood supply had resulted in a previous closure. Further, the
Plaintiffs had made it clear to the Defendant on numerous occasions that without a supply of wood
the mill could not be financed and could not operate. Lastly, it is clear from the evidence that the

Defendant’ s agents were aware of the common sense proposition that a mill without wood will go
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out of business. In these circumstances, | have previoudy found that not only was the harm

foreseeable, but the Defendant had actua foresight of the consequences of her actions.

[852] | find that it was reasonably foreseeable to the Defendant that her conduct would result in

expectation lossesto the Plaintiffs.

(b) Causation

[853] The next question to be faced isthe effect of that negligence. Did the negligence of the
Defendant cause damage to the Plaintiffs? According to the decision of the Supreme Court of
Canadain el v. Farrell, [1990] 2 S.C.R. 311, in assessing causation a court must take a robust
and pragmatic approach to the undisputed primary facts of the case. In other words, assessment of

causation requires the application of common sense to the established facts.

[854] In order to establish causation, the plaintiff must prove on the balance of probabilities that
the defendant caused or contributed to the injury. However, it is hot necessary that the Defendant be
the only cause. The Supreme Court of Canada explained thisin Athey v. Leonetti, [1996] 3 S.C.R.

458, at paras. 16 to 17:

In Snell v. Farrell, supra, this Court recently confirmed that the
plaintiff must prove that the defendant’s tortious conduct caused or
contributed to the plaintiff'sinjury. The causation test is not to be
applied too rigidly. Causation need not be determined by scientific
precision; as Lord Salmon stated in Alphacell Ltd. v. Woodward,
[1972] 2 All E.R. 475, at p. 490, and as was quoted by Sopinka J.
at p. 328, it is"essentially apractical question of fact which can
best be answered by ordinary common sense”. Although the
burden of proof remains with the plaintiff, in some circumstances
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an inference of causation may be drawn from the evidence without
positive scientific proof.

It is not now necessary, nor has it ever been, for the plaintiff to
establish that the defendant's negligence was the sole cause of the
injury. There will frequently be a myriad of other background
events which were necessary preconditions to the injury occurring.
To borrow an example from Professor Fleming (The Law of Torts
(8th ed. 1992) at p. 193), a"fireignited in a wastepaper basket is. .
. caused not only by the dropping of alighted match, but also by
the presence of combustible material and oxygen, afailure of the
cleaner to empty the basket and so forth". Aslong as adefendant is
part of the cause of an injury, the defendant is liable, even though
his act alone was not enough to create the injury. Thereisno basis
for areduction of liability because of the existence of other
preconditions: defendants remain liable for all injuries caused or
contributed to by their negligence.

(Emphasisin original)

[855] Inourlega system, adefendant does not escape liability because other factors contributed to

the harm. As was discussed in Athey at paras. 19 to 20:

The law does not excuse a defendant from liability merely because
other causal factors for which he is not responsible also helped
produce the harm: Fleming, supra, at p. 200. It is sufficient if the
defendant's negligence was a cause of the harm: School Division of
Assiniboine South, No. 3 v. Greater Winnipeg Gas Co., [1971] 4
W.W.R. 746 (Man. C.A.), a p. 753, aff'd [1973] 6 W.W.R. 765
(S.C.C)), [1973] S.C.R. vi; Ken Cooper-Stephenson, Personal
Injury Damages in Canada (2nd ed. 1996), at p. 748.

This position is entrenched in our law and there is no reason at
present to depart from it. If the law permitted apportionment
between tortious causes and non-tortious causes, a plaintiff could
recover 100 percent of his or her loss only when the defendant's
negligence was the sole cause of the injuries. Since most events are
the result of a complex set of causes, there will frequently be non-
tortious causes contributing to the injury. Defendants could
frequently and easily identify non-tortious contributing causes, so
plaintiffs would rarely receive full compensation even after
proving that the defendant caused the injury. Thiswould be
contrary to established principles and the essential purpose of tort
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law, which isto restore the plaintiff to the position he or she would
have enjoyed but for the negligence of the defendant.
(Emphasisin original)

[856] In Athey a para. 14, the Court held that “[t]he general, but not conclusive, test for causation
isthe"but for" test, which requires the plaintiff to show that the injury would not have occurred but

for the negligence of the defendant...”

[857] Intheresult, it issufficient for me to determine that the Defendant’ s negligence was a
substantial cause. It is not necessary that the Defendant be the only cause. If but for the Defendant’ s
negligence, the Plaintiffs would not have been harmed, liability for that negligence will flow. Asl
have previoudy discussed, the harm in this case was the expectation losses that occurred when the

mill closed due to the lack of timber supply.

[858] | have found that there were numerous breaches of the standard of care from which
reasonably foreseeable harm flowed. In my opinion, they all equate to negligence that resulted in an
inadequate supply of timber being available to the mill. It is the inadequate supply of timber that

caused the closure of the mill.

[859] | find that if the Defendant had adequately met the standard of care, the Plaintiffs' mill

would not have closed. There would have been timber in the yard and products coming off theline.
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[860] The Defendant drew the Court’s attention to the fact that mill had received 215,000 m®in
the period of May 1999-August 2000. It is clear from the Defendant’ s representative, Mr. Sewell,
and the documentary evidence, that the Department was aware that the volume of timber necessary

to operate the mill was 200,000 m® per year.

[861] The evidence of Mr. Spencer, and the evidence contained in the Response to the Request to
Admit, was that the mill was built to efficiently process an average log size of 7 inches. The
documentary evidence confirms that small logs are most common in Y ukon. These logs are referred

to as*“ pulpwood” size in many of the reports.

[862] Itisafact that the Defendant knew the profile of timber for which the mill was constructed,
see p. 2922 of the transcript and Exhibit D-11, Tab 196. In fact, the profile necessary for the mill

had been discussed between the SY FC and the Department; see Exhibit D-11, Tab 111.

[863] | accept the evidence that DIAND wasissuing permitsin “old areas’, meaning previoudy
cut, and in areas where the timber was below average in size; see for example Exhibit P-79, Tab
316. Thisresulted in the wrong log profile, abelow average sizelog, being delivered to the mill

yard; see Exhibit D-11, Tab 127 and the Response to the Request to Admit.

[864] The evidence shows that sawmills are designed around a certain profile sized log.

Processing logs that are either too large or too small decreases the efficiency of the mill. For both of
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these reasons, while it is true that there was 215,000 m® harvested and delivered to the mill, between

May 1999 and June 2000, | find that it was “not an adequate supply.”

[865] The Defendant did not plead that the mill was inadequately designed or constructed.

Nevertheless, on the totality of the evidence, | accept that the design of the mill was appropriate.

[866] | am confounded by the Defendant’ s arguments relative to the aleged inadequacy of the
mill. Itisafact, relevant to this case, that the Defendant pushed KFR into the joint venture that
owns the Watson Lake mill. It isaso afact that the Defendant authorized the use of trust funds for
that purpose. Under these circumstances, if the mill were inadequate, there would be serious

consequences for the Defendant as trustee of those funds.

[867] The evidence of Mr. Sewell was that he never considered the mill inadequate. In cross-
examination, he conceded that if he had felt that the mill was unsuitable, he would never have
recommended the additional expenditure of $5.5 million on the mill through the Regional

Partnership Fund & Magjor Business Projects.

[868] Moreover, the recommendation under the Regional Partnership Fund & Major Business
Projects stated that the mill had management and experienced employeesin place. Mr. Sewell, in
cross-examination, accepted that he would not have made the recommendation if he felt that there

was “ poor management in place’ at the mill. This recommendation is Exhibit P-79, Tab 334.
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[869] Thisconduct, including review by Department of Justice lawyers, does not suggest that the
Defendant ever thought that the mill was inadequate. It appears to be an unfounded argument rai sed

as an opportunistic defence to this action.

[870] | find that the Plaintiffs' mill was designed by experienced forest industry businessmen for
the specific purpose of milling Y ukon timber; see the evidence of Mr. Spencer and Mr. Fehr. This
finding is also supported by Exhibit P-79, Tab 226. Thisisthe Anthony-Seaman Report dated
December 2, 1999, areport commissioned and paid for by DIAND. Thisreport concluded that the
“existing level of technology...is appropriate for the circumstances and log supply.” This report al'so
stated that the “sawmill in Watson Lake contains al necessary facilities, equipment and people to

produce accurately sized...rough green lumber...”

[871] Further, the design of the mill and the findings of the Anthony-Seaman Report were
consistent with the advice given to DIAND in the Kaska Forest Products Sawmill Project Study of

April 1997. That Study was completed before the Plaintiffs commenced construction of their mill.

[872] Mr. Madill testified that he heard no complaints within DIAND about the mill design or

construction.

[873] | am aware of the Woodline Report, entered as Exhibit D-77, but giveit little weight asthere
was no evidence provided about the author’ s qualifications or experience, nor was he subject to

cross-examination on this report. Further, while the Mill Audit questioned the design of the mill, |
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find that this was adequately explained in Mr. Van Leeuwen’ s evidence at trial. On the basis of the

evidence, | find that the mill was appropriate for milling Y ukon timber.

[874] However, thefact that 215,000 m® of timber was delivered to the mill shows that the
Plaintiffs had adequate contracts with loggers for a sufficient supply of timber. The inadequacies of

that supply, with respect to profile, | attribute to DIAND’ s negligenceinissuing CTPs.

[875] Aswadll, | refer to the recommendation that was made under the Regional Partnership Fund
& Magjor Business Projects, entered at Exhibit P-79, Tab 334. In this recommendation, signed by

Ms. Guscott, the mill was “considered to be medium to high risk due depending on ability to obtain
adequate forest tenure to meet market demand.” Thiswas the only risk identified in recommending

the investment of $5.5 million dollars.

[876] The Defendant had exclusive control of the forest. The Defendant’ s documentary evidence
and representative witness, Mr. Sewell, accepted that the only risk was getting adequate forest

tenure. In my opinion, the Defendant was the cause of the mill shutdown.

[877] The Defendant claimsthat other factors may have also contributed to the shutdown of the
mill. Thisis not supported by the evidence. Nevertheless, as | have discussed above, it is sufficient
that the Defendant be a cause. | accept that the mill shut down because of inadequate timber supply.

| find that this shutdown was in whole or in part caused by the negligence of the Defendant.
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[878] Intheresult, | find that but for the Defendant’ s cumulative negligence in failing to
adequately issue CTPs, the Plaintiff would not have been forced to close the mill and the

expectation losses would not have occurred.

[879] It has also been established on the balance of probabilities that the Defendant was negligent

through the inordinate delay in completing a process for long-term access to timber.

[880] The Maintiffs have proven that an adequate supply of timber was essentia to the continued
financing and operation of the mill. By August 2000, it was clear that the end of the process to apply
for long-term tenure was not in sight. In redlity, the first stepsto this process were taken in 1995. By
2000, when the Plaintiffs finaly “threw in the towel”, the Department was still floundering through
the development of aprocess. It was aso evident that the problemsin obtaining adequate short-

term timber were going to continue.

[881] Itisimportant to keep in mind the fact that THA s were nothing new to the Department and

that the Department had issued a 75,000 m®> THA to LFN in approximately six months.

[882] AsI understand the Defendant’s conduct of the case and submissions, she argued that
granting a THA isadiscretionary decision. There was no guarantee that the Plaintiffs would be the

successful candidate of any RFP. She concludes by submitting that causation cannot be established.
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[883] | rgect that argument for two reasons. It seemsto me that the Defendant has missed a subtle
distinction in the Plaintiffs case. The evidence demonstrates that the Plaintiffs built their mill after
having been told by the Minister that a new process would be completed in two to three years.
There is no question that the process was undertaken. The heart of this clam isthe inordinate delay

inimplementing the policy decision to have long-term tenure.

[884] Thisisnot an attack on apolicy decision, asthe claim relates to the implementation of the
policy. Regardless, as| have remarked earlier, inordinate delay isnot apolicy. Thereisaso

evidence of bad faith in delaying the process.

[885] Further, it is my opinion that the Defendant’ s argument fails to take a common sense and
pragmatic approach to the evidence. It isa highly technical approach that ignores the basic facts.
The Department had a policy in place that required local processing capacity or there could be no
timber harvesting. This policy had the express purpose of encouraging economic devel opment, in

furtherance of the mandate set out in the DIAND Act.

[886] Specifically, it isclear that the Defendant wanted a sawmill in Watson Lake. Further, the
evidence shows that the Defendant was advised, by a consultant, that amill with very similar
design, capacity, products and markets as the Plaintiffs' mill was the appropriate course of action;

see Exhibit P-79, Tab 55.
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[887] Unfortunately, for whatever reason, KFR did not build such amill. However, the Plaintiffs
did. I find that the Plaintiffs' mill was the only mill of sufficient capacity to give effect to the

Defendant’ s aforementioned policies.

[888] Thismill wasthe largest private employer in Y ukon. It had an entirely local workforce,
relied on local loggers, except for one instance, and had a guaranteed level of First Nations
employees. In fact, the mill was partially owned by LFN through its operating entity KFR. This mill

had also proven its ability to both harvest and process timber.

[889] | asotake note that when the RFP wasfinally rel eased these factors were among those that
wereto be considered in selection of successful proponents. There was no other person, company or

corporation who could meet these requirements better than the Plaintiffs.

[890] The proximity of the relationship and the lengths that the Department undertook to ensure a
wood supply to this mill cannot be overlooked. | aso refer to the meeting of April 7, 1999, when it
was actually proposed that the Plaintiffs CTPswould be issued on the land that would later

encompass the THA.

[891] Inmy opinion, it defies common sense and reason to suggest that the Plaintiffs would not
have been among the successful proponents. It also defies common sense and reason to suggest that

the Plaintiffs would be unable to claim for the inordinate delay that caused them to close the mill.
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[892] The Defendant also appearsto argue that the delays were caused by the duty to consult with

First Nations. Again | disagree with this argument.

[893] Thiscaseisnot about the level of necessary consultation. The inordinate delay cannot be
excused by the requirement to consult in good faith. As | have discussed above, in some respects the
process was commenced in 1995. Insofar as the Defendant was unhappy with the timber inventory
produced in the Final Sterling Wood Group Report, they did not undertake a new inventory until

2000. Thisdelay is not explained by consultation.

[894] Aswadll, the evidence suggests that the consultations were being used to manipulate the
process. Thereis aso evidence that the Department was willing to manipulate the First Nations
responses. | observe that the final RFP was released in 2001 with very limited consultation and

without a FMP.

[895] | find that it is sSimple common sense, when viewed on the balance of probabilities, that but
for the inordinate delay in establishing a process for long-term timber supply, the Plaintiffs' mill

would not have closed and they would not have suffered the expectation |osses.

(c) Contributory Negligence
[896] The Defendant relies upon the Contributory Negligence Act, R.S.Y. 2002, c. 42, to argue
that the liability for damage to the Plaintiff should be apportioned between the Defendant and the

Plaintiff.
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[897] AsI understand the Defendant’ s argument, she presents at least two bases for why the
Plaintiffs are contributorily negligent. It appears to me that she complains about the design of the
mill and the decision to continue to operate in the face of the failure of the Department to ensure an

adequate supply of timber.

[898] With regard to the inadequacies of the design and construction of the mill, the Defendant did
not plead this allegation. Nevertheless, my discussion and findings are sufficient to dispense with

this allegation. The mill was adequately designed and built.

[899] The question that isleft to be answered is, in the face of continuing delays which amounted
to inordinate delay in the present case, was it reasonable for the Plaintiffs to stay in operation until

they finaly “pulled the plug” on August 30?

[900] In Atlantic Leasing, the Newfoundland and Labrador Supreme Court, Court of Appeal had
occasion to consider that question. In that case the Court considered if it was reasonable for Atlantic
Leasing, the plaintiff, to not give anotice of quit to terminate alease on a building, occupied by a
branch of the Newfoundland and Labrador Government, and to await the completion of the renewal

Process.
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[901] The same question arisesin the present case. Did the Plaintiffs act reasonably when they
reopened the mill in April 1999, following its closure in December 19987 Did they act reasonably in

continuing to operate the mill from April 1999 until the fina closure in August 20007

[902] In Atlantic Leasing, the Court, at para. 67, accepted thetrial judge’ s findings that:

...If, for whatever reason, it became apparent to the decision-
makers that they could not act on the issue in atimely way, there
was an obligation, at the very least, to disabuse Atlantic of its
continued expectation that a decision was forthcoming so that
Atlantic could act expeditiously with respect to possibly seeking
other tenants for the space and thereby save the building. It must
be remembered that the trial judge concluded that “in the absence
of a communication from Government to the effect that the lease
was in doubt" it would have been unreasonable for Atlantic to have
given Government a notice to quit; rather, continuing to wait was,
in the circumstances, "an entirely reasonable" position to take. |
agree with that assessment.

[903] Inmy opinion, inthiscaseit was aso entirely reasonable for the Plaintiffsto “ stay the

course’.

[904] LPL had beeninformed in 1997 that a process for long-term tenure was underway and
would be completed in two to three years. The Plaintiffs knew that this was a reasonable time-frame
to complete such aprocess. LPL also knew that DIAND had approved a THA for LFN in
approximately six months. The Plaintiffs had made a significant capital investment in erecting the
mill at Watson Lakein 1997 - 1998. The mill operated for almost three months between October

and December 1998 when it closed for lack of wood.
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[905] Throughout 1998, the Plaintiffs kept DIAND advised of problemswith wood supply. Asa
result of the wood shortage the mill closed in December 1998. In January 1999, there was a meeting

between The Town of Watson Lake, SY FC, Finning, Y TG and DIAND.

[906] After this meeting, Mr. Kerr wrote aletter, dated January 26", to Mr. Sewell stating that he
felt that DIAND understood the importance of SY FC to Y ukon. Thisletter was entered as Exhibit

P-79, Tab 102.

[907] Another result of this meeting was an exchange of |etters between Finning and Mr. Sewell.
The response from Mr. Sewell to Finning was dated February 8". It was entered as Exhibit P-79,

Tab 109. In hisresponse Mr. Sewell advised Finning, an equipment supplier to and financier of the
joint venturer’ s mill, that “[w]e share your enthusiasm for a successful project, and look forward to

working closaly with you and the other key playersto achieve thisend.”

[908] There was continuing correspondence between the Plaintiffs and the Defendant between
January and March 1999, addressing the issue of wood supply. By letter dated February 16, 1999,
Ms. Guscott wrote to Mr. Brian Kerr of SY FC, following up on ameeting held on February 16™.
Thisletter was entered as Exhibit D-81, Tab 33. In that |etter, she said the following:

We will continue to provide you information on following areas of
concern as soon as available:

e summer wood supply
» the process and timing for Timber Harvesting Agreements
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[909] Ms. Guscott aso said that she hoped that the positive working relationship with SYFC
would continue. However, SY FC was not content to limit its communications only with the

Regiond Office.

[910] By letter dated March 2, 1999, SY FC wrote directly to Ms. Jane Stewart, then the Minister.
Ms. Clark said that urgent supply issues had caused the mill to shut down. The supply issues were
directly related to the delaysin the issuance of cutting permits to permit holders from whom SYFC
purchased logs. Ms. Clark said in her letter that “if we have to take another shutdown due to lack of
supply of logs, it will be difficult to convince the shareholdersto continue to do businessin the

Y ukon”.

[911] By letter dated March 19, 1999, Mr. Paul Heit, Woods Manager for SY FC, wroteto Ms.
Guscott. He said, among other things, that the mill reopening was postponed due to insecurity of
timber supply. He also advised that he was strongly recommending to the owners that the mill close
down permanently and move to a more business friendly jurisdiction, if there were not a reasonable

level of optimism regarding timber supply.

[912] A further |etter was sent by SYFC to DIAND on March 23, 1999. Thisletter isfound in

Exhibit D-11, Tab 16. SYFC identified issues that required answers.

[913] Obvioudy, thingswere grim in March 1999. The Department’ s response, to the SYFC

letters sent to the Minister and to the Regiona Office, was to convene ameeting with the ADM,
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James Moore. That meeting was held by tel econference between Ottawa and Whitehorse on April 7,
1999. A verbatim transcript of the meeting is Exhibit P-79, Tab 144. According to that transcript,
DIAND agreed to “err on the side of economic development.” The Department also made
commitments as to when long-term tenure would be available. It is clear from the discussion that the

Paintiffs mill was very important to DIAND and they would take all legal stepsto assist the mill.

[914] It wasadso ardlevant consideration that asthe Watson Lake mill re-opened in 1999, DIAND
authorized release of the mill fund for the purpose of alowing KFR to invest in the Plaintiffs mill;

see Exhibit P-80, Tab 55.

[915] In the spring of 1999, the Department informed the Plaintiffs that 190,520 m* of timber
would be available for the next harvesting season. This volume of timber was substantially more
than the Department had previously indicated as available for harvesting. It was also amost the
amount required by the mill, that is 200,000 m®. Thisincrease in available timber was a positive

factor in considering that the Plaintiffs' continued operation of the mill was reasonable.

[916] Inthiscontext and in these circumstances, it was reasonable for the Plaintiffsto stay in
Watson Lake and to continue with the operation of the mill. When SY FC first raised the prospect of
relocating, the Defendant’ s response was to convene a meeting at a high level, involving both
Headguartersin Ottawa and the Regional Office in Whitehorse, and to make very specific

commitments to the Plaintiffs about the timelines for issuing a THA. Asnoted in Atlantic Leasing,
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the Defendant had an obligation to “disabuse’ the Plaintiffs of their belief that action with respect to

long-term tenure would be imminent.

[917] Thiswas particularly so, in light of the planned $17 million expansion of the Watson Lake
mill. Mr. Sewell testified, at page 4373 of the transcript, that he knew that the mill could not expand

without long-term security of tenure.

[918] Aswadl, | find that the Defendant had an obligation to “disabuse” the Plaintiffs of their
belief that there was an adequate inventory of timber. In June 2000, the employees of the
Department asserted that there was insufficient timber in southeastern Y ukon for the existing mills.
Mr. Sewdll testified that he never informed the Plaintiffs about the Department’ s concerns with

volume available for long-term tenure.

[919] If the Defendant had “disabused” the Plaintiffs, respecting delays or a problem with the
sufficiency of timber, the Plaintiffs may have followed up on the possibility identified in Mr. Heit's

letter of March 19, 1999 of relocating their operations el sewhere.

[920] Inthiscase, the Defendant did exactly the opposite. It encouraged and induced the Plaintiffs

to stay where they were.

[921] The Defendant aso argued that the failure of the mill was the fault of the “Manager” of the

mill. The Joint Venture Agreements all contained a separate Management Agreement whereby
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391605 B.C. Ltd. was given the authority to make all management decisions including shutdowns

of the mill.

[922] The Defendant submitted that “any losses suffered due to the first opening and shut-down,
are asaresult of the Manager’ s decision and not as aresult of anything done or omitted to be done

by the defendant”; Defendant’ s Written Closing Submissions.

[923] | have dready decided that it was reasonable to re-open the mill given the communications

with the Department, including the inducements to reopen.

[924] Further, the“Manager” is not aparty to these proceedings. The Defendant, had she wished
to forward an argument that the “Manager” was at fault for the loss, should have taken steps to
make it a party to this action. Nevertheless, asthe “Manager” is not a party to these proceedings, |

cannot apportion liability to it. Thisargument fails.

[925] Findly, as| have previoudy discussed, in the recommendation to expend $5.5 million from
Regiona Partnership Fund and Mgjor Business Projects, the Department stated that therisk inthe
Watson Lake mill project was in getting adequate forest tenure to meet market demands. | find that
in describing the risk in this manner, that the Department accepted that there was in fact a market
demand for the products from the Plaintiffs' mill. It isequaly clear that the Department did not
believe that there was any risk in continuing to operate the mill if long-term adequate tenure for

timber were provided. As previoudly noted, the Department controlled the forest resources.

2010 FC 495 (CanLll)



Page: 242

[926] The onus of proving contributory negligence is on the Defendant. | find that the Defendant
has not met her burden. On the balance of probabilities, | find the Plaintiffs are not contributorily

negligent.

[927] Inmy opinion, my findings with respect to contributory negligence are also sufficient to
address any alegations that the Plaintiffs failed to mitigate their losses. Where the Defendant had
encouraged and induced the Plaintiffs to remain in operation, | find that thereisno valid claim that

the Plaintiffs failed to mitigate their damages.

(d) Conclusion on Negligence
[928] For the reasons above, | find that the Defendant had a duty of care to the Plaintiff, that she
breached her standard of care and was negligent in amanner that resulted in reasonably foreseeable

expectation losses for the Plaintiffs.

2. Negligent Misrepresentation

[929] The Paintiffsaso advance aclaim in negligent misrepresentation. The test for negligent
misrepresentation is set out in the decision of the Supreme Court of Canadain Queen v. Cognos
Inc., [1993] 1 S.C.R. 87. There are five general requirements:
(1) There must be aduty of care based on a* specia relationship” between the representor
and the representeg;

(2) The representation in question must be untrue, inaccurate or misleading;
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(3) Therepresentor must have acted negligently in making the misrepresentation,;

(4) The representee must have relied, in areasonable manner, on the negligent

mi srepresentation; and

(5) Thereliance must have been detrimental to the representee in the sense that damages

resulted.

[930] I notethat in Cognos, the Supreme Court of Canada said that a claim in negligent
misrepresentation may lie even if the parties are in a contractual relationship, which wasthe

sSituation in that case.

0] Duty of Care

[931] Sincethe claim of negligent misrepresentation is being advanced against the Crown as
Defendant, consideration must be given to the Cooper/Childs test. According to the decision of the
Federal Court of Appeal in Premakumaran v. Canada, [2007] 2 F.C.R. 191 (C.A.), the Court
advised that it is unnecessary to conduct afull duty of care analysis when the case is one of
negligent misrepresentation. At paras. 16 to 19, the Federal Court of Appeal said the following:

[16] Before doing the Anns/Cooper analysis, however, the
Supreme Court reaffirmed in Childs that a"preliminary point” arises:
the court must decide whether the jurisprudence has aready
established aduty of care because, if the caseiswithin either a
category in which precedent has held that a duty is owed or an
analogous category, it is "unnecessary to go through the Anns
analysis', which isreserved only for novel duty situations (para. 15).
The doctrine of precedent has not been abolished by Cooper. Asthe
court explainsin Childs, "[t]he reference to categories smply
captures the basic notion of precedent” (paragraph 15). It is,
therefore, only new duty situations, not established categories and

2010 FC 495 (CanLll)



Page: 244

those anal ogous thereto, that are to be anaysed with the newly
framed test (Childs, paragraph 15).

[17] Thisreview of the current state of the law demonstrates
that the full Anng/Cooper analysis need not have been undertakenin
this case. The essence of the negligence claim in this caseis one of
"liability for negligent misstatement”, an existing category of case
listed in Cooper v. Hobart, where proximity can be posited
(paragraph 36). The Canadian law in this area was well-articul ated
prior to Cooper v. Hobart in two Supreme Court of Canada
decisions, The Queen v. Cognosinc., [1993] 1 S.C.R. 87 and
Hercules Managements Ltd. v. Ernst & Young, [1997] 2 S.C.R. 165.

[18] Since the now-famous decision in Hedley Byrne & Co.,
Ltd. v. Heller & PartnersLtd., [1963] 2 All E.R. 575 (H.L.), courts
have recognized that an action in tort may lie, in appropriate
circumstances, for damage caused by negligent misstatement or
negligent misrepresentations. In Queen v. Cognos Inc., the
Supreme Court of Canada summarized the jurisprudencein this
area and outlined five general requirements for imposing liability
for negligent representations:

33... (1) there must aduty of care based on a
"special relationship” between the representor and
the representee; (2) the representation in question
must be untrue, inaccurate, or misleading; (3) the
representor must have acted negligently in making
said representation; (4) the representee must have
relied, in areasonable manner, on said
misrepresentation; and (5) the reliance must have
been detrimental to the representee in the sense that
damages resulted.

[19] Cognos affirmed that a duty of care exists with respect
to representations when a " special relationship” between the
representor and representee is present. As explained in Hercules,
utilizing the Anns v. Merton test, such a"special relationship”
exists prima facie when reliance by the representee is both
reasonably foreseeable and reasonable in the circumstances (at

paragraph 43):
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[932] For the reasons noted above, | have already found that thereis a special relationship between
the Plaintiffs and the Defendant which gave rise to a duty of care. However, | aso note that
negligent misrepresentation is an existing category recognized in Cooper. As such the Federal Court
of Apped has stated that a prima facie duty of care exists, in cases of negligent misrepresentation,
when “reliance by the representee is both reasonably foreseeable and reasonable in the

circumstances’; see Premakumaran, para. 19.

[933] Insofar asthe Defendant relied on Design Servicesto argue against aduty of carein
negligent misrepresentation, that reliance is misplaced. In Design Services, the Supreme Court of
Canada found that there was no prima facie duty of care, on the basis of apolicy consideration. That
policy consideration was the failure of the appellant to protect itself by contract from the economic

loss. However, with respect to negligent misrepresentation, Design Services does not apply.

[934] AsI have explained, negligent misrepresentation is an existing category recognized in
Cooper. Further, | have found in this case that there was a negligent misrepresentation by the
Defendant’ s servants to the Plaintiff LPL. | have found that this misrepresentation was reasonably
relied upon and that it was reasonably foreseeable that it would be relied upon. Asaresult aprima

facie duty of care arises; see Premakumaran, para. 19.

[935] | asorefer to my comments above, in the negligence discussion, asto why Design Services

should be distinguished or isinapplicable to the facts of this case.
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[936] The Defendant can avoid this prima facie duty of care by policy considerations such as
indeterminate liability; see Hercules Managements. Further, thereis no liability for the policy

decisions of government; see Premakumaran, at para. 20.

[937] AsI have discussed above, there are no policy considerations that should exempt the
Defendant from the prima facie duty of care. There was no indeterminate liability asthiswasa

specific representation made at a scheduled meeting, to two specific parties.

[938] The Defendant had apolicy of encouraging economic development in the forest industry.
The decision to have a system of long-term tenureis also apolicy decison. Thisactionisnot a
challenge to a political or legidative decision. On the facts of this case, | find that the representation
made on July 15, 1997 was the implementation of the Defendant’ s policies, and was not a policy
decisioninand of itsalf. The implementation of a policy isan operationa decision and not exempt

from aduty of care.

(i)  TheRepresentation
[939] ThePaintiffsclaim that the Defendant made arepresentation that if amill were built, an

adequate supply for the operation of that mill would be made available.

[940] According to the evidence adduced, this representation was made at the “ due diligence”
meeting held on July 15, 1997 when Mr. Alan Kerr and Mr. Brian Kerr, on behalf of LPL, and Mr.

Spencer and Mr. Fehr went to Whitehorse to meet with representatives of DIAND to discuss the
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proposed mill project. Mr. Monty and Mr. Gladstone attended this meeting on behalf of DIAND.

Only Mr. Monty testified at trial about this meeting, on behaf of DIAND.

[941] Therepresentation at that time, that is July 15, 1997, was madeto LPL. SY FC was not
incorporated until some months later. However, the relationship between LPL and the Defendant
had begun in April 1996, with the first meeting between LPL and employees of DIAND in
Whitehorse on April 18, 1996. As| have said before, that relationship was encouraged and
nourished over the ensuing months by DIAND. It is unnecessary for meto find any
“consummation” of the relationship, it was a continuing relationship with a deepening alignment of

interests between LPL and the Defendant.

[942] Whiletheletter of March 13, 1997 to LPL from Mr. Irwin, then the Minister, figures as part
of the background and context, the meeting in July 1997 was critical. It was on the basis of that

meeting that Mr. Spencer and Mr. Fehr, on behalf of the B.1.D. Group, decided to participate.

[943] Mr. Spencer testified that by thistime, he had already looked at business pro formas to see if
the project was worth the time and investment. In his opinion, there were two critical benchmarks
that had to be met in deciding to go forward. They were log supply and price, and lumber recovery
and market. Although the B.I.D. Group was interested in the project, there was lingering concern

about the security of fibre.
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[944] Mr. Brian Kerr said that the B.1.D. Group was ready to become a part of the sawmill venture
except for concerns about the “ security of timber”. He testified that these concerns led to ameeting

in Whitehorse in July 1997 between B.1.D., LPL and representatives of the Department.

[945] Mr. Brian Kerr said that thiswas a pivotal meeting. He said that before the meeting there
were “glaring holes’ in the project, specificaly in the construction and management areas of
expertise. This meeting was critical because it would determine if the B.I.D. Group would come

onboard with their expertise. It would be the meeting that determined if the project would go ahead.

[946] It wasfor this meeting that Mr. Fehr and Mr. Spencer, two capable businessmen, drove 17
hours to Whitehorse in July 1997, from Vanderhoof. This meeting was arranged by Mr. Brian Kerr
with B.I.D., LPL and representatives of the Department, and was scheduled to be held at the

DIAND offices.

[947] Mr. Monty, for the Defendant, confirmed that this meeting occurred in July 1997 in
Whitehorse, in the DIAND offices. He described the meeting as ssimply information sharing.

However, hisrecollection of this meeting is entirely unsatisfactory.

[948] The sole purpose of this meeting, according to Mr. Spencer, wasto “get an understanding
about the willingness to make available timber for the sawmill.” He said that the whole discussion,
and focus of the meeting, was the “willingness to make available timber for the sawmill,” in the

volume of 200,000 m* per year.
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[949] Mr. Fehr’s evidence was that this meeting occurred because of his concern that “we needed

some secure supply of timber if an investment was going to be made.”

[950] Mr. Brian Kerr testified that DIAND stated that “you are the exact type of company that
we' ve been looking for.” He believed thisto be in relation to the regulatory changes that encouraged

local production.

[951] Headsotestified that DIAND expressed concerned that there had been poor performance by
forestry industry operatorsin the past. He saysthat DIAND “madeit very clear that they weren't
prepared to carte blanche grant anybody timber before afacility was built, based on their previous

experience.” He aso testified that Mr. Gladstone said “you build the mill, you'll get the wood.”

[952] Thisconcern about the past performance of the forest industry and the requirement to prove
capacity is supported by the evidence of Mr. Fillmore, and by amendmentsto the CTP process.

After 1995 it became necessary to prove capacity to be issued even avery limited CTP.

[953] | find that thiswas aformal and scheduled meeting convened for the purpose of discussing
the availability of timber supply, the proposed mill devel opment and the Department’ s willingness

to commit to a supply of fibre.
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[954] Mr. Spencer and Mr. Fehr testified that they left the meeting in confidence that if they built
the mill, the wood would follow. In direct examination, Mr. Spencer said that the B.I.D. Group
wanted to have an understanding of “where the commitment would be in availability of the timber
for the mill”. He testified that “ during that meeting the comments were very positive, and that there

was an interest, akeen interest” by DIAND in having amill constructed.

[955] Mr. Spencer testified that there was a discussion about the credibility of the proposal. The
Department’ s representatives were concerned about the intentions of the B.1.D. Group. According to
Mr. Spencer, the Department was not interested in discussing wood supply if the venture would be

in Y ukon short-term and solely to make profits and return to B.C.

[956] Inhisdirect examination, Mr. Fehr said that “the federal representatives were very adamant
that there would be no timber granted to some that didn’t have a production facility. So when we
left our belief wasthat if afacility was built, the timber would be granted to the facility.” His
understanding upon completion of this meeting wasthat “if we built afacility, that they would
ensure that it had logsto feed it.” He testified that this understanding was based on the statements of

the representatives of the Defendant at this meeting.

[957] Mr. Alan Kerr tegtified in direct examination that the DIAND representatives said that
200,000 m® of timber seemed like a reasonable amount for a THA. When asked to put thisin
writing, the representatives of the Department refused because “they’ ve given out THAs or wood in

the past to people that said they were going to do thing that didn’t follow through with their
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commitments and they’ ve been burnt.” He says that he wastold that “the next THA that would be
given out in the Y ukon the people would have to provide proof. They would have to basically build
afacility and prove that they had the capacity to operateit.” Mr. Alan Kerr believed that at this

meeting, there was a commitment that if you build the mill that the wood would be there.

[958] Mr. Brian Kerr was not cross-examined at al about the meeting in July 1997. Mr. Fehr was
not cross-examined as to the substance of the July 1997 meeting. The only question was whether
Mr. Fehr had asked for the statements of the Department’ s representatives to be put into writing; see
p. 1688 of the transcript. Similarly, Mr. Spencer was not asked any questions in cross-examination
about the commitments made by DIAND. He was asked about what geographic area the supply
would come from and if there was arequest to put the commitment in writing; see p. 1561-1563 of

the transcript.

[959] Mr. Alan Kerr was cross-examined about the prior communications with LPL, with respect
to the prerequisites for issuance of a THA; see pages 1782-1791 of the transcript. However, he was
never directly asked about the commitment made by Mr. Monty and Mr. Gladstone at the July 1997
meeting. In arelated question, Mr. Kerr was asked if any of the Defendant’ s servants had ever
informed him that the completion of the THA prerequisites would not ensure issuance of aTHA?
Mr. Kerr answered, “My understanding from day one was that the company had to construct and
build amill and employ local people as much as possible and a THA would be issued to the

company.”
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[960] Mr. Gladstone was not called by the Defendant to testify. Mr. Sewell, the Defendant’ s

representative for the trid, testified that he made no effort to locate Mr. Gladstone.

[961] Mr. Monty testified for the Defendant. His evidence in examination-in-chief wasthat he did
not know who Mr. Fehr was and he was unsure who Mr. Spencer was, except to say that he was
somehow involved in the project; see p. 3034 of the transcript. He confirmed that he and Mr.
Gladstone were the representatives of the Defendant present at that meeting. He did not remember
if Mr. Fehr, Mr. Brian Kerr or Mr. Alan Kerr attended. However, he believed that Mr. Spencer had

attended and, in a courtroom identification, said that Mr. Don Oulton was present at the meeting.

[962] Mr. Monty said that he would have told LPL that long-term tenure would require land use
planning and lands claims to be completed. However, he did not remember actually making that
statement and did not recall exactly what was said. He did not recall if there were discussions with
respect to THA or the volume that mill would require. He also did not recall if either he or Mr.
Gladstone had advised LPL that a sawmill had to built before long-term tenure could be awarded. In

effect he had no recollection of this meeting; see pages 3204-3211 of the transcript.

[963] On cross-examination, Mr. Monty agreed that he was satisfied to the best of his knowledge

that he had given whatever recollection he could of that meeting.

[964] Overdl, the evidence of Mr. Monty was unsatisfactory. His recollection was very poor to

the point of unreliability. Mr. Monty’ s evidence was aso internally contradictory. Finally, my
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observations of his manner of testifying with respect to thisissue lead me to conclude that his
evidence is untrustworthy and will be given very little weight. Thereis no issue of unfairnessto this
witness because all assertions that have been posited by the Plaintiffs were put to Mr. Monty by the

Defendant’ s own counsd and he had no recollection.

[965] The testimony of the Defendant’ s witness concerning the meeting of July 15" was
unconvincing and there is no evidence that contradicts the LPL’ s version of events. | also take note
of the failure of the Defendant to call Mr. Gladstone and the failure to cross-examine the Plaintiffs
witnesses about the statements made in the July 1997 meeting. Asaresult, | draw an adverse
inference that this evidence would have been harmful to the Defendant’ s case; see Milliken &

Company et al. and WCC Containers Sales Ltd.

[966] | find, on the balance of probabilities, that Mr. Gladstone made a representation, and a
commitment, at the July 1997 meeting that if amill was built that LPL would receive the timber to

operateit. Thisfinding is consistent with the totality of the evidence.

[967] AsI have discussed abovein my observations of the Plaintiffs’ witnesses, they tetifiedin a
straightforward and honest manner. Their testimony is consistent with the other evidence in the

record.

[968] My finding, asto the representation is supported by the factual context asit was known to

DIAND at thetime. The THA that had been assigned to KFR was subject to the condition that KFR
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build amill. This condition was part of the agreement with the Defendant. That did not happen and
the failure of KFR to build amill was a matter of great concern to DIAND and the subject of

discussion internally.

[969] In Exhibit P-80, Tab 5, Mr. Chambers expressed the Department’ s frustration that no mill
had been built. In Exhibit P-79, Tab 48, Mr. Aubin states that he “was under the impression that the
THA (and all THA’sin the Y ukon) was to ensure the implementation of alocal wood processing
industry.” See aso Exhibit P-80, Tab 26, aninternal DIAND presentation, where the failure to build

the mill is portrayed as a“major breach”.

[970] A mill was necessary to give effect to the 60/40 Rule that was introduced as aregulation in
1995. As previoudy noted, DIAND publicly acknowledged in the RIAS that accompanied the
amended regulations under the Territorial Lands Act in 1995 that this* amendment supports the

objectives of promoting the continued devel opment of the forest industry in the Y ukon.”

[971] The Defendant’ s witnesses were clear that there could be no timber harvesting without a
processing plant in Y ukon. The evidence is equally clear that there was insufficient processing

capacity at that time. A mill was necessary.

[972] Therewasonly one other mill operating in the Watson Lake areain October 1999. The
other mills were “shut down, or partially demolished.” The older local sawmills were described as

“using old, inefficient and unsafe equipment and processes’; see Exhibit P-79, Tab 210.
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[973] Aswadll, thefact that DIAND required KFR to pay into amill fund aso confirmsthe

importance that the Department gave to having an operating mill in Y ukon.

[974] DIAND informed KFR that local processing of timber was a key requirement that was
necessary before anew THA would be recommended to the Minister; see Exhibit P-80, Tab 56.
Furthermore, in the event of a shutdown of the Plaintiffs mill, KFR was required to make
aternative arrangements for local processing of the timber harvested from their THA. These two
requirements from DIAND emphasi ze the importance placed on local processing by the

Department; see Exhibit P-80, Tab 33 and Tab 35.

[975] On February 26, 1998 there was a meeting between the joint venturers. The minutes of this
meeting were entered as Exhibit D-11, Tab 109. At that meeting Mr. Alan Kerr related that Mr.
Terry Boylan, the SY FC lawyer, had been told by DIAND that “ SY FC just has to go ahead and put
up an operating sawmill after which the wood will become available’. This document was entered
for the truth and accuracy of its contents by the Defendant. This evidence a so supports my finding

that arepresentation was made.

[976] The Defendant drew the Court’ s attention to statements made by Mr. Brian Kerr to the
effect that there had been no guarantee of timber from any Government; see for example Exhibit D-
11, Tab 117; and Exhibit D-63. | accept Mr. Kerr’s explanation in cross-examination, at pages

1284-1286 of the transcript, where he said:
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A. Y eah, | would because the context of that statement,

anywhereitsread, is—again, | wasin Watson Lake before this

project came into existence, and what the poor performance of the

past negated the government from giving that type of upfront

commitment. It was always basically a you show usand we'll do it

type of scenario. That's not aguarantee. That is not a guarantee. We

have to perform and we understood that, and that is the context of

those statements, in every document that you seeit, is that their

actions, the government actions, it was aways based upon our

corporation’s performance and in doing what we said we would do.
[977] | find that this statement is consistent with Mr. Kerr’ s testimony about the July 15, 1997
meeting. | am satisfied, on the balance of probabilities, that the representation was made on July 15,

1997.

[978] My finding asto this representation is also supported by events which occurred at the
October 1, 1999, meeting between representatives of the forest industry and Minister Nault in
Whitehorse. Ms. Clark attended on behalf of the mill. Mr. Nault, Mr. Sewell and Ms. Guscott
represented DIAND. At this meeting, June Clark reiterated that SY FC needs certainty of wood
supply and needs a volume of 200,000 m*for aviable mill. A summary of this meeting is found in

Exhibit D-81, Tab 257.

[979] In her presentation, acopy of which was entered at Exhibit D-11, Tab 203, Ms. Clark
asserted that the Department had given “clear direction to the company over 2 years ago that there
would be no commitment to a THA in the Y ukon until we first built afacility. We built the facility

and are operating it in Watson Lake’. She further asserted that the mill had met or over-delivered on
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al of itscommitments. Thereis no indication that the Minister disputed either assertion. The

documentsin Exhibit D-11 were entered for the truth and accuracy of their contents.

[980] | am satisfied, on abalance of probabilities and having regard to the evidence before me,
that in the meeting of November 14, 2001, with representatives of the forest industry in Whitehorse,
Minister Nault admitted that a promise had been made to supply wood if amill was built. | find that
Minister Nault admitted that a promise had been made. The transcript, entered as Exhibit P-79, Tab
357, shows the following exchange between Minister Nault and Mr. Peterson, the owner of another
Watson Lake sawmill:

Peterson: We didn’t roll into town and fall off aturnip truck, thinking

that we were going to get tenure just because we built a saw mill. We
were told we would get tenure if we had asaw mill there.

Nault: I know you were.

[981] Inalater exchange at that meeting and recorded in the same transcript, Minister Nault says:

Nault: But | can't live with the argument that we' re putting the
sgueeze on the industry so bad that there is no industry; because if
we' d have done that, we should have done that five years ago. We
should have just said, “Forget it, guys. Don’'t come around here and
spend all this money, because we're not have an industry.” But is
seemsto me so far we' re almost suggesting there' s not going to be an
industry but not really telling you straight up.

[982] | have two observations about the remarks of Mr. Nault, as recorded at the meeting held on

November 14, 2001.
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[983] Inthefirst place, while this exchange does not specifically relate to the promise made by the
Defendant to LPL, it is consistent with and strongly supports their assertion that such a promise was

made to them aswell.

[984] Mr. Sewell, upon being called to testify on behalf of the Defendant, said that the

“commitment” mentioned by Mr. Nault was a commitment to a process.

[985] Thisisacritical point.

[986] With respect, Mr. Sewdll is not the witness to say what Mr. Nault meant. Mr. Nault is that
witness and he was not called to testify, even though arrangements had been made to accommodate
his schedule. Counsel for the Plaintiffs had agreed to defer the commencement of his cross-
examination to allow Mr. Nault to testify. The following appears at page 4206 of the transcript for
Friday, May 30, 2008:

If it suits Mr. Whittle and the Crown, we will hear the evidence of

Mr. Nault before Mr. Sali begins his cross-examination of Mr.

Sewdll. And it’ s the cross-examination, because hiswas aprior - - his

prior examination was an examination, albeit conducted asit was

under the combined effect of the Canada Evidence Act and the
British Columbia Rules of Procedure.

[987] No explanation was offered or provided by the Defendant concerning the failure to call Mr.
Nault to the stand, as appears from the transcript at page 4207 for Monday, June 2, 2008 as follows:
MR. SALI: | understand, My Lady, that Mr. Nault will not be a

witness, as a consequence of which we are moving to the cross-
examination of Mr. Sewell.
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JUSTICE: Mr. Nault isnot going to be awitness at al? Isthat
correct, Mr. Whittle?

MR. WHITTLE: That's correct, My Lady.

[988] Inmy opinion, Mr. Nault was a crucia witness who could have provided an explanation of
this highly relevant and damaging evidence as recorded in Exhibit P-79, Tab 357, quoted above. |
draw the natural inference that his evidence would have been detrimental to the Defendant’ s case;

see Milliken & Company et al. and WCC Containers Sales Ltd.

[989] | draw an adverse inference from hisfailure to testify when the hour of his evidence had
been accommodated. | observe the suggestion in the record that Mr. Nault had been physically
present in VVancouver on the weekend preceding his anticipated appearance on Monday, June 2™, |
refer in this regard to the cross-examination of Mr. Sewell on June 2™, transcript page 4269, lines

20to0 22.

[990] Inthe second place, | note Mr. Nault' s specific reference to “five yearsago”. Thisisno
coincidence, in my opinion, having regard to the facts in the record of thistrial, notably the fact that
five years prior to the meeting, LPL was aready in a proximate relationship with the Defendant,

arising in relation to the Plaintiffs’ mill in Watson Lake.
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[991] | draw attention to the email dated November 7, 1996, sent by Mr. Ivanski, in his capacity as
RDG, to Ottawato Mr. Doughty, specia assistant to Minister Irwin and to Mr. James Moore, ADM.

Thisemail, which is Exhibit P-79, Tab 38, has already been referred to in my Reasons.

[992] By November 7, 1996, Mr. lvanski had received a scaled down proposal from LPL for the
proposed facility in Watson Lake. He communicated with the Minister’ s office in Ottawa asking for

guidance with respect to that most recent proposal, using the language “positive or negative vibes’.

[993] At notime did anyonefrom DIAND give “negative vibes’ to LPL. On the contrary, there
were continuing inducements. It istempting to draw the conclusion that, as Mr. Nault suggested,

DIAND was “admost suggesting that there' s not going to be an industry but not really telling you
straight up”. However, it isnot my task to draw that conclusion at large, my task islimited to

adjudicating the claims advanced by LPL against the Defendant for negligent misrepresentation.

[994] Theseremarksof Mr. Nault are consistent with the evidence of the Plaintiffs and the
evidence from the Defendant’ s own documents. This evidence from Mr. Nault meets the criteria of

circumstantial evidence to which | referred earlier.

[995] The Defendant had the opportunity to call evidence to answer the questions, inquiries and
inferences that she must have known would be raised by this record of remarks made by a Minister
of DIAND, relating to theissuesin play in thislitigation. She did not do so. Accordingly, she must

live with the consequences of her choicesin that regard.
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[996] Moreover, the evidence of Mr. Sewell was that he too had been informed, by the forest
industry, that the Department had told members of the industry that if they built amill then they

would get tenure; see page 4371 of the transcript.

[997] The Defendant argued that the representation in this case was a future promise and not a

representation of current facts. Thisargument cannot succeed.

[998] | find, on thetotality of the evidence, that the representation that “if you build amill, we will
giveyou timber” contained the implied representations that there was an existing commitment to

provide along-term adequate volume of timber to whoever built amill in southeast Y ukon, together
with the ability to provide the timber; see Cognos and Moin v. Collingwood (Township) (2000), 135

O.A.C.278 (CA)).

[999] Thisimplied representation isin reality a statement asto existing facts, not merely afuture

promise.

(a) Wasthe representation misleading, inaccur ate or untrue?

[1000] | am satisfied that the representation made at that time was mideading, insofar as the agents
and employees of DIAND knew that as of July 1997, the Department was not in a position to make
that volume of wood available to LPL, as a proponent of the mill. Further, it was untrue, asis clear

from the evidence that Plaintiffs' mill did not receive an adequate supply of timber to operate.
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[1001] The Defendant drew the Court’s attention to the fact that mill had received 215,000 m®in
the period of May 1999-August 2000. It is clear from the Defendant’ s representative, Mr. Sewell,
and the documentary evidence, that the Department was aware that the volume of timber necessary

to operate the mill was 200,000 m® per year.

[1002] As| have discussed above, the available timber was inadequate due to the very small log
profile. | attribute thisinadequacy to the conduct of the Department. | find that the representation,

that an adequate supply of timber would be provided, was untrue.

[1003] In the summer of 2000, the Plaintiffs began again to experience difficultiesin securing a

timber supply. They also learned that the timeline for THA RFPs would not be met.

[1004] Asexplained by Mr. Justice Linden, in Spinksv. Canada, [1996] 2 F.C. 563 (C.A.), a para.
29:

...A person may be "mided" by afailureto divulge as much as by

advice that isinaccurate or untrue. In the same way that absent

information can be "erroneous’, as discussed above, missing

information can be misleading...
[1005] | conclude that the representation made was untrue or mis eading because the timber
supplied was inadequate. It should be noted that the inadequacy of the timber was the result of

DIAND’ sown actions. This representation was a so untrue or mideading because as of August

2000, the shortage of timber supply resulted in the mill closing for good.
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(b) Wastherepresentation made negligently?
[1006] It isnecessary now to determine if the statement was negligently made. That determination
is made on the standard of reasonableness. It is not sufficient that it was inaccurate, misleading, or

untrue, which finding is only one step in the Hercules test.

[1007] In Cognos, the Supreme Court of Canada recognized that in some situations the standard of
care will include an obligation to reveal highly relevant information. At pages 122 to 124, Mr.

Justice lacobucci explained:

Unlike Finlayson J.A., | do not read the trial judge's reasons as
suggesting that the respondent and its representative had a duty to
make "full disclosure” in the sense described above, and that the
respondent was liable for afailure to meet this duty. Rather, | read
his reasons as suggesting that, in all the circumstances of this case,
Mr. Johnston breached a duty to exercise reasonable care by, inter
alia, representing the employment opportunity in the way he did
without, at the same time, informing the appellant about the
precarious nature of the respondent's financial commitment to the
development of Multiview. In reality, the trial judge did not
impose a duty to make full disclosure on the respondent and its
representative. He simply imposed a duty of care, the respect of
which required, among other things and in the circumstances of
this case, that the appellant be given highly relevant information
about the nature and existence of the employment opportunity for
which he had applied.

There are many reported cases in which afailure to divulge highly
relevant information is a pertinent consideration in determining
whether a misrepresentation was negligently made: see, for
example, Fine's Flowers Ltd. v. General Accident Assurance Co.
(1974), 5 O.R. (2d) 137 (H.C.), at p. 147, aff'd (1977), 17 O.R.
(2d) 529 (C.A.); Grenier v. Timmins Board of Education, supra;
H.B. Nickerson & Sonsv. Wooldridge, supra; Hendrick v. De
Marsh (1984), 45 O.R. (2d) 463 (H.C.), aff'd on other grounds
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(1986), 54 O.R. (2d) 185 (C.A.); Steer v. Aerovox, supra; W. B.
Anderson & Sons Ltd. v. Rhodes (Liverpoal), Ltd., [1967] 2 All
E.R. 850 (Liverpool Assizes); and V.K. Mason Construction,
supra. In the last case, Wilson J. said the following speaking for
this Court (at p. 284):

The statement was negligent because it was made
without revealing that the Bank was giving an
assurance based solely on aloan arrangement which
Mason had already said was insufficient assurance to
it of the existence of adequate financing.

In so doing, these cases and the trial judgment in the case at bar are
not applying a standard of uberrima fides to the transactions
involved therein. Quite frankly, thisnotion isirrelevant to a
determination of whether the representor has breached a common
law duty of carein tort. These decisions simply reflect the
applicable law by taking into account all relevant circumstancesin
deciding whether the representor's conduct was negligent. In some
cases, thisincludes the failure to divulge highly pertinent
information.

[1008] The Federa Court of Appeal in Spinks addressed this principle. Mr. Justice Linden said, at
para. 33, the following:

| might emphasi ze that the standard of care hereisthat whichis
reasonably expected of a staffing officer in the circumstances. | am
not suggesting that the failure to divulge every bit of irrelevant and
arcane information will breach the standard of care. An advisor's
responsibility is not one of complete or perfect disclosure. Trivia
need not be mentioned. The duty rather, is one of reasonable
disclosure, and what is reasonable varies according to
circumstances. The mere failure to divulge is but one factor among
others to be considered in deciding whether there has been
negligence. This point of view was affirmed in Cognos, where
lacobucci J. stated:

There are many reported cases in which afailureto
divulge highly relevant information is a pertinent
consideration in determining whether a

mi srepresentation was negligently made.
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Thus, where an advising person possesses or can easily obtain

important and relevant information, and where this advising person

failsto divulge thisinformation in circumstances where economic

loss is reasonably expected, the standard of care will have been

breached...
[1009] Asin Cognosand Spinks, | find that the Defendant’ s representatives, at the July 15, 1997
meeting, failed to revea necessary and highly relevant information. Specificaly, | find that the
Department believed that the inventory within the Sterling Wood Report was too high. The
information that the inventory was believed to be too high was in the exclusive control of the
Defendant. The Defendant knew that LPL had relied upon the Sterling Wood Report inventory in
making its business plans. The Defendant’ s failure to disclose this exclusive informationis

aggravated by the fact that the Defendant had made public statementsin support of the timber

inventory. | will refer to those public statements shortly.

[1010] The Sterling Wood Report was the only completed FMP for the Y ukon Territory. It
included a*“comprehensive timber inventory” of southeast Y ukon. This FMP was fully completed
except for the required consultations. According to thisreport, the inventory of timber harvestable
on along-term sustainable yield was more than 1,600,000 m*annually. The FMP, with itsincluded

inventory, was never implemented.

[1011] The Draft Sterling Wood Report produced by the Defendant, entered as Exhibit D-81, Tab
3, has extensive handwritten notations throughout it. These notations are exceptionally critical of the
Draft Sterling Wood Report. While the author of these notations was never identified in trial, this

production was from the Defendant’ s records. At the very least, these notations indicate that some

2010 FC 495 (CanLll)



Page: 266

person or persons associated with the Department had misgivings about the Draft Sterling Wood

Report.

[1012] Mr. Ivanski was cross-examined about the Sterling Wood Report. The following evidence
about thisreport isfound at page 2696 of the transcript:

Q. While -- I'm going to suggest to you that while it had been
completed, it hadn't -- ssmply hadn't been formally implemented.
Correct? That'swhat it says? If —

A. I'm not quite sure -- there's a big difference between having a
report prepared and implementing the recommendations of the
report, and I'm not sure that stating that was simply not
implemented is fully accurate. We had input. The department had
received some input on this report. The recommendations had not
been implemented, and there is a number of reasons that could
have led to that conclusion.

(Emphasis added)

[1013] It was more than smply “input” about the report. Later evidence of Mr. lvanski showed
that there were concerns with the inventory that was included in the Sterling Wood Report. The
following evidence about the inventory within the Sterling Wood Report isfound at pages 2702-
2703 of the transcript:

Q. So theinventory we should assume as determined in total isin
excess of 1.6 million cubic metres.

A. Correct.
Q. Thank you. Now, what you then have at page 795 of the same
documents, isasfollows. Under the heading "Annual allowable

cut,” you have two scenarios presented. Do you see that?

A. Correct.
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Q. And you understood those to be the two options then being
considered. Correct?

A. That we tabled for discussion, yes.

Q. Now, before we go on to any further documents, in terms of the
issue of the inventory, or the sustained yield, | takeit, Sir, that
nothing changed as to your information bank through to the time
that you began your discussions with LPL in 1996. Do you agree?

A. In terms of the information available to me —
Q. Yes.

A. -- no, but there were questions rai sed about the information that
| had.
(Emphasis added)

[1014] In alater response found at page 2772 of the transcript, Mr. Ivanski said the following about

the inventory:

A. With one caveat and that was by that time, in my mind, there
was significant question as to the accuracy or the reliability of this
data, and that's why | went to headquarters and secured additional
funding to do photo interpretation and timber cruising, et cetera, to
come up with a scientific basis to say what the annual allowable
cut should be.

[1015] Asprevioudy noted, the Sterling Wood Report was never implemented by DIAND. The

failure to implement the Sterling Wood Report isin my opinion consistent with the concerns of the

Department that the inventory was too high.

[1016] Notwithstanding the underlying concerns with the inventory, the Regiona Officerelied

upon the Sterling Wood Report inventory in drafting the response for the Minister to the petition of

the Y ukon Forest Coadlition that was presented to Parliament on July 6, 1995. The response to that
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petition was entered as Exhibit P-75. The Defendant’ s servants in drafting this response provided
the following information to the public and to Parliament:

This harvest level accounted for only 4% of the territory’ s estimated
AAC. A recent harvest level of 354,000 m3 (1994-95) represents
only 10.5% of the estimated AAC limit. Most other jurisdictionsin
Canada harvest well over 50% of their AAC limits.

The estimated 1.8 million m3 AAC for the southeast Y ukon is based
on acomprehensive timber inventory of three southeast forest
management units (Units Y01, LaBiche; Y02, Coal; and Y03, Liard).

[1017] Mr. Monty’s testimony was aso consistent with the view that the Defendant was concerned
that the inventory was too high. When cross-examined about the purpose behind the preliminary
TSA, Mr. Monty stated the following, at page 3319 of the transcript:

Q. And as best you can remember today, recognizing thisisalong

time ago, and I'm not trying to embarrass you in any way, just tell

us what it was that you can recall Mr. Henry's mandate to have

been at that time, which gave rise to the preparation of this

material ?

A. The mandate was to basically determine a sustainable harvest

cut level in YOZ2, YOS, and using appropriate modern techniques

and appropriate -- most current information.

Q. Now, gir, let'sjust step back for aminute. Through to the time

that he was given that mandate, and I'm not going to review al of

the history of what we've reviewed so far, given the nature of

Minister Irwin's letter, was there reason that you had for looking to

lower the number or raise the number?

A. No, My Lady, the reason was to ensure good stewardship.

[1018] The Sterling Wood Report had provided an inventory of the sustainable yield of timber. It
was rejected. The reliability or accuracy of that inventory, as discussed above, wasin question. In

Mr. Monty’ s evidence the preliminary TSA was necessary to “ensure good stewardship”. | find,
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cons dering the balance of Mr. Monty’ s evidence, that “good stewardship” refers to decreasing the

inventory of sustainable timber.

[1019] | have dso previoudy found that the TSA runs performed by Mr. Henry were manipul ated

to produce alower quantity of available timber.

[1020] | find, on the balance of probabilities, that the Defendant believed that the Sterling Wood

Report inventory of sustainable timber was too high.

[1021] AsMr. Monty does not have areliable memory of the July 15, 1997 meeting he cannot say

what he did to prepare or what he said at that meeting.

[1022] As| have previoudy noted, Mr. Gladstone did not testify. | have aready drawn an adverse
inference with respect to hisfailure to testify about the representation that he made. | also draw an
adverse inference with respect to non-disclosure of the Department’ s concern that the inventory was
too high and further, | draw an adverse inference about the steps that Mr. Gladstone took to prepare

for the meeting.

[1023] | find that the Defendant was aware that LPL had expresdly referred to, and relied upon, the
Sterling Wood Report and its associated inventory in its business plan. The Sterling Wood Report

and the inventory were referenced in the business plansthat LPL sent to the Defendant.
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[1024] | find that highly relevant information, that is the Department’ s concern that the timber

inventory was too high, should have been disclosed to LPL at the July 15, 1997 meeting. It was not.

[1025] The evidenceisclear that the joint venturers were aware that there were concerns with the
timber supply. It was for that exact purpose that this July 1997 “due diligence” meeting occurred.
However, as aresult of the assurances given at this meeting the decision was made to proceed with

the Watson Lake sawmill project.

[1026] In considering the evidence, | find that the Plaintiffs became aware in 1998 of the proposed
reduction in the harvest ceiling for Y02 and Y 03 from 350,000 m® per year to 128,000 m® per year;
see the Response to the Request to Admit and there is other evidence to that effect. | conclude that

this state of knowledge is consistent with the failure of the Defendant to reveal their concerns about

the inventory.

[1027] It isaso important to remember that, as| have previoudy discussed, the Defendant had
publicly relied upon the impugned inventory. This public reliance makes the Defendant’ s failure to

disclose highly relevant information within the exclusive control even more egregious.

[1028] Considering that the very purpose of the July 1997 meeting was to determine if timber
would be provided to a proposed mill, given the significant investment proposed, and the
continually developing proximate relationship with LPL, the Defendant was obliged to have

informed LPL that the Department believed that the inventory was too high. The information that
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was withheld addressed the nature and extent of the timber inventory. It wasinsufficient that L PL

knew that the inventory could change.

[1029] On thefacts of thiscase, | find that there was a concern within the Regiona Office that the
inventory, as produced in the Sterling Wood report, was too high. As such the Regiona Office
should haveinformed LPL of thisfact at the July 15, 1997 meeting. The failure to do so breached

the standard of care.

[1030] Thisfinding is not based on the fact that the Defendant might change the AAC, whichisa
discretionary policy decision in the authority of the Defendant. My finding is based on the fact that
the Defendant had exclusive knowledge that she believed that the inventory was too high. The
inventory was relied upon by LPL in formulating its business plans. Just becausethe AAC is
derived from the inventory does not mean that a change in the inventory isa*“policy decision”

which may be immune from review.

[1031] Moreover, | note that Mr. Monty, the only witness for the Defendant who attended the July
1997 meeting, testified that he did not have the authority to make the representation that was made.
In light of my findings, that the reliance was foreseeable, that there would be reliance, and that the
Defendant knew that L PL was basing its planned business plans on the existing inventory, | find

that on the facts of this case that the standard of care was breached.
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(c) Wastherereasonablerediance?
[1032] Upon leaving the July 15, 1997 meeting, Mr. Fehr told Mr. Spencer and the Kerr brothers
“we'rein”. The Plaintiffs witnesses all consistently testified that the mill was built because of this

meeting; see pages 1144, 1495, 1651, and 1715 to 1716 of the transcript.

[1033] The Defendant has taken an unreasonable and highly technical positionin her defence. Asl
understand the submissions made, she argues that the reason why LPL went ahead with the mill was
because Mr. Fehr said “we'rein”. In essence, the Defendant argues that the reliance was on Mr.

Fehr and not on the representation of DIAND. | regject that argument.

[1034] Indetermining if there wasreliance, it is necessary to take a pragmatic view of whether

LPL’s subsequent conduct was the result of reliance on the representation.

[1035] The Department made a representation that if a mill was built an adequate supply of wood
would be made available. The evidence of the Plaintiffs’ witnesses was clear, the assurance of a
supply of timber was the last hurdle before the B.1.D. Group would come on board the project. Asa
result of the representation, the last piece of the puzzle fell into place for LPL. LPL together with

the B.I.D. Group commenced designing and building the mill.

[1036] | find that on the balance of probabilities, that LPL relied upon the commitments and

representations made in the July 1997 meeting, in deciding to build the sawmill in Watson Lake.
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[1037] Wasthat reliance reasonable?

[1038] The jurisprudence provides guidance asto what constitutes “reasonable reliance’. In
Hercules Managements Limited at para. 43, the Supreme Court of Canadaidentified five genera
indicia of reasonable reliance as follows:
(1) The defendant had adirect or indirect financia interest in the transaction in respect of
which the representation was made;
(2) The defendant was a professional or someone who possessed special skills, judgment or
knowledge;
(3) The advice or information was provided in the course of the defendant’ s business,
(4) Theinformation or advice was given deliberately, and not on a social occasion; and

(5) Theinformation or advice was given in response to a specific inquiry or request.

(2) Direct or Indirect Financial I nterest
[1039] The seminal cases on negligent misrepresentation have arisen in the commercia context
between private actors. As such, the discussion of the factorsindicating that there was reasonably
foreseeable reliance have focused on that financia context. When dealing with the Government, the

factors are somewhat different.

[1040] In Meatesv. Attorney-General, [1983] NZLR 308, the New Zealand Court of Appeal found
that in all casesafinancial interest is not necessary. In Meates, the political benefit to the

Government was considered by the Court. In plain terms, when dealing with the Government a
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political interest can be found to be analogousto a financial interest, for the purpose of determining

if there was reasonable reliance. | accept that proposition.

[1041] The statutory mandate set out in the DIAND Act charges that Department with economic
development in Y ukon. For obvious reasons, it is difficult to find that the Defendant has a*“financial
interest” in promoting atransaction or enterprise in respect of which the representation was made
but in the particular circumstances of this case, it is undeniable that the Defendant had a special,

particular interest in the development of the mill.

[1042] The Defendant had adirect political interest in seeing the mill project proceed. The issue of
forestry in Y ukon may have been asmall political issue for the rest of Canada, but in Y ukon, and

for the Department, it was an issue of utmost importance. Thisis clear from the record.

[1043] There were petitions, protests, blockades of the Regional Office, and meetings with
Ministers. The number of letters which were sent both to the Regional Office and to Ottawa aso
gpeaks to the importance of the issue to Y ukoners. There are numerous other examplesin the record
of the palitically charged nature of the forestry issuein Y ukon; see for example Exhibit P-46; and

Exhibit P-80, Tab 82.

[1044] In addressing many of the concerns, DIAND introduced regulatory changes that required
local processing. Thisrequired alocal mill. Thereis evidence on the record in thistrial that shows

that it was a condition for the grant of the THA to KFR that amill be built. The failure of KFR to
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build amill was considered a serious breach of the conditions attached to the THA. Itisclear that

DIAND needed a private investor to implement its policy.

[1045] | accept that there was a political benefit to the Government and to the Regional Officein
having a private investor in Watson Lake proceed with amill. Thisis evident from the
communication from Mr. Ivanks to Mr. Doughty, the special assistant for Economic Development
to Minister Irwin, in an email, entered as Exhibit P-79, Tab 38 and dated November 7, 1996. This

email isincluded above but for convenience | will reproduce it again:

The best newsis they are working with the local loggers and have
contracted to get the Tier 1 wood to meet their needs for the first
couple of years of operation. This makes our tiered system looking
pretty good, and opens amarket for loogersto sell domestically.
Their next phase would include a pellet plant and finishing the
processing locally and isayear or two away. Thiswill causea
pressure however asthey’ ve aready stated that the financiers will
require an allocation and tenure before they will make a further
substantia investment. But the timing isn’t bad. With the
consultation on anew policy, tenure and allocations will no doubt be
critical components. Having an operator on site, working and paying
bills within afew months will certainly focus this discussion,
particularly since they will promise more jobs etc but need tenure.

[1046] Moreover, thereisevidencein thistria that thereisavery high unemployment ratein
Watson Lake. The forest industry in Y ukon operates primarily out of Watson Lake. A mill that
provides much needed employment would give real political and social benefits. The mill that the
joint venturers constructed in Watson Lake was the largest private employer in the Territory when it

closed its doorsin 2000.
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[1047] | find that the political and social benefits gained by the Defendant were significant and

point towards reasonable reliance on the facts of this case.

[1048] In addition to the political and social benefits, it must be remembered that the Government
would gain adirect or indirect financia benefit from the mill. The 60/40 Rule required that there be
local processing in order to harvest timber. A mill, such as the one discussed at the July 1997

meeting, would have dramatically increased the local processing capacity.

[1049] Anincreasein processing capacity would have increased permissible harvesting. The
evidence shows that a stumpage royalty was paid on al harvested timber. The development of this
mill had the potential to significantly increase the royalties received by the Defendant by increasing

the volume of timber that could be harvested.

[1050] The RIASto SOR/95-387 estimated that regulatory changes that increased stumpage fees
would generate an average of $3,000,000 to $5,000,000 per year in revenue for the Government.

Thisregulatory change was onein the series of responsesto the “Green Rush”.

[1051] A later RIAS to SOR/95-580, which implemented the 60/40 Rule, noted that delaysin
harvesting permits would result in the Crown losing $3.7 million in stumpage. This statement in the
RIAS was made before there was amill that could process the remainder of the AAC in that year.
Given thetwo referencesin different RIAS, | draw the conclusion that these sstumpage feeswere a

consideration for the Defendant.
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[1052] Asaresult, | find that there was adirect or indirect financia benefit to the Defendant.

(2) Professionalswith special skill, judgment or knowledge
[1053] The agents of the Defendant who attended that meeting and made the representation, Mr.
Monty and Mr. Gladstone, were professionas, persons possessing specia skills, judgment or
knowledge. Mr. Monty was the Regional Manager of Forest Resources. Mr. Gladstone was the

Operations Forester in the Forest Resources Group, working with Mr. Monty.

[1054] Furthermore, in my mind that can be no question that the forestry staff of the Department
had specia judgment or knowledge. In thisregard, | adopt the following statement of the New
Zedand Court of Appeal in Meates at page 335:

...Furthermore it was both a situation where the likelihood of the

trandation of policy into action was peculiarly within Government

knowledge and entirely under Government control and also one

whereit was essentia for the shareholders to know whether they

could responsibly embark upon and later continue with the mission.

Assuch | find that the Crown servants were professionals with specia skill, knowledge and

judgment.

(3) Information given within the cour se of the Defendant’ s business
[1055] | am equally convinced that the representation was provided in the course of the

Defendant’ s business. These were representatives from the Regional Office of DIAND whose
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particular employment required them to be knowledgeable about the Forest Resources in the Y ukon

Territories, in particular in southeast Y ukon.

[1056] It isundisputed that the Defendant had control of the forest resources. It wasthe
Defendant’ s statutory mandate to encourage economic development. Accordingly, | find that this

meeting fell squarely within the “ course of the Defendant’ s business”.

(4) Information given deliberately and not on a social occasion
[1057] Equally, there can be no doubt that the information or advice was given deliberately and not
on asocia occasion. That meeting on July 15, 1997 was a planned and scheduled meeting,
specifically for the purpose of discussing the availability of wood for the proposed Watson Lake

mill.

(5) Information given in response to a specificinquiry
[1058] Again, that information or advice was given in response to a specific inquiry. Thiswas no
ad hoc occasion. LPL attended the meeting, together with representatives of the B.1.D. Group, in
order to obtain relevant and important information upon which they could rely in making adecision

whether to proceed with the proposed mill for Watson Lake.

(6) Conclusion on reasonablereliance
[1059] Mr. Sewell, the RDG, then the most senior officia of the Department in Whitehorse,

testified at trial that he believed that members of the public can rely on what they are told by public
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servants. That was a subjective statement by Mr. Sewell and it is highly relevant to a consideration
now of whether the Plaintiff LPL could reasonably have relied upon the representation, information

and advice given to it by agents and employees of DIAND at that July 1997 meeting.

[1060] | agree with Mr. Sewell in general, especialy in the circumstances surrounding this
representation. My review of the factors from Hercules leads me to find that it was reasonable for
LPL to rely upon the representation that was made to it. | aso find that it was reasonably

foreseeable the LPL would rely upon this representation.

(d) Did thereliance on the representation result in damages?
[1061] Causation was explained by the Supreme Court in Shell v. Farrdll, [1990] 2 S.C.R. 311. The
Court said the following at page 326:
Causation is an expression of the relationship that must be found to
exist between the tortious act of the wrongdoer and the injury to the
victim in order to justify compensation of the latter out of the pocket
of the former. Isthe requirement that the plaintiff prove that the
defendant's tortious conduct caused or contributed to the plaintiff's
injury too onerous? Is some lesser relationship sufficient to justify
compensation?...
[1062] In Snell, the Supreme Court said that in assessing causation a court must take arobust and
pragmatic approach to the undisputed primary facts of the case. In other words, assessment of

causation requires the application of common sense to the established facts. Causation must still be

proven on the balance of probabilities.
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[1063] In Athey a para. 14, the Court held that “[t]he general, but not conclusive, test for causation
isthe"but for" test, which requires the plaintiff to show that the injury would not have occurred but

for the negligence of the defendant...”

[1064] Whileit is necessary to apply the “but for” test on the balance of probabilities, it is not

necessary to prove that the Defendant was the only cause of the harm; see Athey, at paras. 17-19.

[1065] The harm suffered by the LPL was the expectation losses resulting from the closure of the
mill. On the balance of probabilities and having regard to the totdity of the evidence, | find that if
the Defendant had informed LPL that they had specific concerns with the inventory contained

within the Final Sterling Wood Report, the joint venture would not have proceeded.

[1066] | find on the balance of probabilitiesthat “but for” the Defendant’ s negligent
misrepresentation, the Plaintiffs would not have built the mill, the mill would not have closed and

the Plaintiffs would not have suffered the expectation | osses.

(@iii)  Contributory Negligence
[1067] The Defendant relies upon the Contributory Negligence Act, to argue that the liability for

damage to the Plaintiffs should be apportioned between the Defendant and the Plaintiffs.
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[1068] As| understand the Defendant’ s argument, she relies upon A.O. Farmsto argue that LPL
should not have relied upon the representations of the Government. In A.O. Farms, Mr. Justice
Hugessen stated at para. 9, that:

Without wishing to sound unduly cynical, | would say that very few

peopl e today would consider that it was reasonable to rely on

promises made by politicians especialy in a pre-election period.
[1069] It isunclear to meif the Defendant extends this argument to the Department’ s employees or
only the Minister. Regardless, in Avco Financial Services Realty Ltd. v. Norman (2003), 64 O.R.
(3d) 239 (C.A.), leave to appeal refused (2003), 68 O.R. (3d) xvii, the Court said at para. 27:

...Indeed, if the allegation of contributory negligence is based on the

contention that the injured party acted unreasonably in relying on the

misstatement, the question will aready have been determined on the
main claim, and the pleaof contributory negligence will not succeed.

[1070] | have already determined that L PL reasonably relied on the representation of the Defendant

and that it was reasonably foreseeable that it would do so. This argument iswithout merit.

[1071] Insofar asthe Defendant spent considerable energy discussing the fitness of the mill, | will
repeat that this was not a defence that was pled. Nevertheless, | have found above that on the basis

of the evidence, the mill was adequately designed and constructed.

[1072] Finaly, with respect to reasonableness of re-opening the mill, | have previoudy found that

this action was reasonable. The Defendant took great efforts to encourage the Plaintiffsto remainin
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Watson Lake after the first mill closure. Thisincluded further assurances and inducements. Under

those circumstances, the Defendant cannot rely upon the reopening of the mill as a defence.

[1073] The Defendant also argued that the fault lies on the “Manager”, as detailed in the
Management Agreement within the Joint Venture Agreement, for failing to close the mill. This
argument failsfor the two reasons | have explained above. | have aready found that it was
reasonable to re-open the mill. | have aso explained that | cannot apportion liability to the Manager

asthat corporation is not a party to this proceeding.

[1074] The onus of proving contributory negligence is on the Defendant. | find that the Defendant

has not met her burden. On the balance of probabilities, | find LPL is not contributorily negligent.

(iv)  Conclusion on Negligent Misrepresentation

[1075] | find that, on the balance of probabilities, the Defendant made a negligent misrepresentation

to LPL, that LPL relied on it to its detriment and expectation losses occurred as aresult.

3. Breach of Contract

[1076] Asafurther dternative, the Plaintiffs allege that the Defendant breached a contract with
them. They rely upon the existence of a contract that came into existence as the result of apromise
made by the Defendant, that is a promise for the long-term provision of a supply of wood sufficient

to feed the mill, if the Plaintiffs built the mill. In other words, the Plaintiffs plead a unilateral
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contract. Liability can arise concurrently under the headings of contract and tort; see Atlantic

Leasing Ltd.

[1077] The existence of acontract requires an offer, an acceptance and consideration. Here, the
Plaintiffs argue that the offer was a commitment by the Defendant to provide wood for the mill if
the Plaintiffs built it. The Plaintiffs submit that once they built the mill, the contract was formed,
relying on the recognition of unilateral contractsin the decision in United Dominions Trust
(Commercial), Ltd. v. Eagle Aircraft Services Ltd., [1968] 1 All E.R. 104 (C.A.). United Dominions
Trust has been followed by Canadian Courts, see Hubrisca Enterprises Ltd. v. Canada (Attorney
General) (2001), 85B.C.L.R. (3d) 126 (S.C.) and Sail Labrador Ltd. v. Challenge One (The),

[1999] 1 S.C.R. 265.

[1078] The arguments of the Defendant on the issue of contract are many and varied. However,
these arguments do not answer the Plaintiffs’ submissions that a contract arose, as a matter of law,
from the course of dealings between the parties. The basic premise of the Plaintiffs argument is
simple. They say that a representation was made that if they built amill, then an adequate wood

supply would be made available.

[1079] The Defendant deniesthat any contract arose from the interactions between the parties. She
further argues that the relevant statutory framework, as provided by the Territorial Lands Act, and
the lack of a THA issued by the Privy Council by way of an Order in Council completely

undermine any basis for finding a contract. She submits that letters sent out by Mr. Ivanski on June
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4, 1996 and Minister Irwin on March 13, 1997 cannot, and do not, provide abasisfor finding a

contract.

[1080] The Defendant focuses on the absence of a THA and argues that without this agreement, the

Plaintiffs pleaof contract isfatally wounded.

[1081] The Maintiffsare not asserting that there was a contract with the Defendant that a THA
would be granted. They advance a cause of action that is available to them on the basis of the

known facts and the evidence submitted in the trial of this matter.

[1082] The Paintiffs, beginning with LPL in 1996, approached the agents and employees of the
Defendant with inquiries about getting access to wood to supply amill to be built in Watson Lake.
Theinitial overturesin 1996 led to the introduction of Mr. Brian Kerr to members of the B.1.D.
Group who are based in Vanderhoof, British Columbia. That introduction occurred in late 1996 to
early 1997. In July 1997, Mr. Spencer and Mr. Fehr of the B.1.D. Group travelled to Whitehorse for
ameeting with representatives of DIAND. Mr. Alan Kerr and Mr. Brian Kerr attended that meeting

aswell, on behalf of LPL.

[1083] Mr. Spencer and Mr. Fehr testified that as aresult of that meeting, they were satisfied that

the Defendant had committed to provide an adequate supply of timber if the mill were built.
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[1084] Mr. Alan Kerr and Mr. Brian Kerr, representatives of LPL, also testified that they
understood that the Defendant had committed to providing the wood that was required to operate

the mill.

[1085] On the basis of that representation, LPL decided to move ahead, in ajoint venture, where
SY FC was chosen as the operating entity of the joint venture. The Plaintiffs built the mill in 1997

and 1998, and it first began operating in October 1998.

[1086] The starting point in dealing with the issue of a contract is, once more, the relationship
between the parties. The Defendant was the custodian of the forest resourcesin southeast Y ukon
and the Plaintiffs were private corporate citizens with an interest in pursuing business interestsin
that region, involving the construction and operation of amill that would provide employment in an
areawith chronically high levels of unemployment and that would allow the policies embodied in
the regulation regarding the 60/40 Rule, to work, also contributing to employment for woodsmen

and loggers. There was an aignment of interests.

[1087] Asl have earlier found, the Defendant made a representation to LPL at the “ due diligence”
meeting on July 15, 1997. In brief, there was a representation that “if you build amill, we will give
you timber”. This representation contains the implied representations that there was an existing
commitment to provide along-term adequate volume of timber to whoever built a mill in southeast

Y ukon, together with the ability to provide the timber.
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[1088] | repeat here that my view of the representation is supported by the factual context asit was
known to DIAND at the time; see the discussion under negligent misrepresentation. My finding is
that by thefall of 1998, there was no doubt that officials of DIAND in Ottawaknew that the mill

had been built by the Plaintiffs and that it was suffering from alack of wood.

[1089] | refer again to the meeting of November 14, 2001, with representatives of the forest
industry in Whitehorse. In that meeting, Minister Nault admitted that a promise had been made to

supply wood if amill was built.

[1090] As| have previoudy observed, Mr. Nault was not called to testify by the Defendant. | have

found an adverse inference that his evidence would be harmful to the Defendant’ s case.

[1091] | have found, as amatter of fact, that a representation was made to LPL in the summer of
1997. The representation as to provision of an adequate wood supply was a continuing
representation. In my opinion, this representation induced the Plaintiffs to build the mill and to carry
on in re-opening the mill in April 1999, after the initial operation from October to December 1998.
In Esso Petroleum Co. Ltd. v. Mardon, [1976] 2 All E.R. 5 (C.A.), the Court recognized that a

representation that induces a contract can giveriseto liability.

[1092] Inthe present case, | find that the Defendant made a representation that, when acted upon by

the Plaintiffs, gave rise to a contract between the parties.
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[1093] Given the nature of aunilateral contract, | find that the binding contract was between both
Plaintiffs and the Defendant. The evidence establishes that the Department, in trying to discharge its
legidative mandate of economic development in Y ukon, had made this unilateral commitment to
any interested party; for example see page 4371 of the transcript and Exhibit P-79, Tab 357. Asthe
commitment appears to have been general in nature, it was binding between the Defendant and
whoever took up the offer and built amill. It is clear that both LPL and SY FC participated

collaboratively in the construction of the Watson Lake mill.

[1094] Further, the commitment was not binding upon the Defendant until the Plaintiffs built amill.
In the result, the fact that SY FC did not exist at the time of the original commitment is not a bar to

finding a contract.

[1095] In United Dominions Trust Lord Diplock discussed “unilateral” contracts at pages 109 and
110 asfollows:

Under contracts which are only unilateral —which | have elsewhere
described as*if” contracts— one party, whom | will call “the
promisor”, undertakes to do or to refrain from doing something on
his part if another party, “the promisee”, does or refrains from doing
something, but the promisee does not himself undertake to do or to
refrain from doing that thing. The commonest contracts of thiskind
in English law are options for good consideration to buy or to sell or
to grant or take alease, competitions for prizes, and such contracts as
that discussed in Carlill v. Carbolic Smoke Ball Co. (9). A unilateral
contract does not give rise to any immediate obligation on the part of
either party to do or to refrain from doing anything except possibly
an obligation on the part of the promisor to refrain from putting it out
of his power to perform his undertaking in the future. This apart, a
unilateral contract may never give rise to any obligation on the part
of the promisor; it will only do so on the occurrence of the event
specified in the contract, viz., the doing (or refraining from doing) by
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the promisee of aparticular thing. It never givesrise, however, to any
obligation on the promisee to bring about the event by doing or
refraining from doing that particular thing. Indeed, a unilateral
contract of itself never givesriseto any obligation on the promiseeto
do or to refrain from doing anything. In its smplest form (e.g., “If
you pay the entrance fee and win therace, | will pay you £100”), no
obligations on the part of the promisee result fromit at all. But inits
more complex and more usua form, asin an option, the promisor’s
undertaking may be to enter into a synallagmatic contract with the
promisee on the occurance of the event specified in the unilateral
contract, and in that case the event so specified must be, or at least
include, the communication by the promisee to the promisor of the
promisee’ s acceptance of his obligations under the synallagmatic
contract. By entering into the subsequent synallagmatic contract on
the occurrence of the specified event, the promisor discharges his
obligation under the unilateral contract and accepts new obligations
under the synallagmatic contract. Any obligations of the promisee
arise, not out of the unilateral contract, but out of the subsequent
synallagmatic contract into which he was not obliged to enter but has
chosen to do so.

Two consequences follow from this. Thefirst isthat thereisno room
for any inquiry whether any act done by the promisee in purported
performance of aunilateral contract amounts to a breach of warranty
or abreach of condition on his part, for he is under no obligation to
do or to refrain from doing any act at all. The second isthat, as
respects the promisor, the initial inquiry is whether the event, which
under the unilateral contract gives rise to obligations on the part of
the promisor, has occurred. To that inquiry the answer can only be a
smple“Yes’ or “No”. The event must be identified by its
description in the unilateral contract; but if what has occurred does
not comply with that description, there isan end of the matter. Itis
not for the court to ascribe any different consequencesto non-
compliance with one part of the description of the event than to any
other part if the parties by their contract have not done so. See the
cases about options: Weston v. Collins (10); Harev. Nicoll, (11).
For theinquiry hereis. “What have the parties agreed to do?’ — not
“What are the consequences of their having failed to do what they
have agreed to do?’ asit wasin the Hong Kong Fir case (12). Such
an inquiry cannot arise under aunilateral contract unless and until the
event giving rise to the promisor’ s obligations has occurred.
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[1096] The Plaintiffs submit that the same principles and analysis apply in the present case. They
say that on the basis of the representation made by the Defendant in the summer of 1997, they went

ahead and built the mill.

[1097] The Defendant is correct that there is no Order in Council granting a THA. The contract
between the parties was not for aTHA; it was for along-term adequate supply of timber. It is not
for this Court to tell the partiesto a contract how to fulfill their contractual obligations. The
Defendant asserted throughout its relationship with the Plaintiffs that the process of timber supply
was changing. It lay within the power of the Defendant to change the process or seek the necessary

authorization in accordance with her contractual obligations.

[1098] In my opinion, the Defendant was not entitled to fail to take the necessary stepsto complete
acontract, and then rely upon itsinability to complete the contract. This was particularly so after the

Plaintiffs built the Watson Lake mill.

[1099] It iscritical to keep in mind the circumstances surrounding the representation made by the

Defendant. The Defendant needed the Plaintiffs mill.

[1100] Mr. Sewell testified that the Regional Office would honour its oral commitments. It is clear
that he knew that the Plaintiffs needed long-term tenure in order to successfully operate their mill.

Further, Mr. Sewell testified that getting an OIC “should be fairly straightforward”.
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[1201] In 1996, the LFN had been granted a THA in approximately six months. Thisincluded an

OIC.

[1102] There was a meeting between the YFIA and DIAND, including Minister Nault, on May 20,
2000. At the May 20" meeting, Minister Naullt characterized the industry’ s difficulties in accessing
along term adequate supply of timber asa“little hurdle’. SY FC was represented at this meeting;

see Exhibit P-79, Tab 282.

[1103] Inany event, it ismy opinion that the absence of an OIC isnot fatal to the Plaintiffs cause

of action for breach of contract and | so find.

[1104] The Defendant complainsthat thereis no consideration for the alleged contract. | disagree.

[1105] Inthe case of this unilateral contract, the “ consideration” was the construction of the mill.
As explained by the Supreme Court of Canada, in Sail Labrador, at para. 33:

...aunilateral contract isacontract in which only one party
undertakes a promise. This promise takes the form of an offer which
can only be accepted by performance of the required act or
forbearance. Such performance provides the other party's
consideration, allowing it to enforce the original promise (Treitd, at
pp. 35-36; Waddams, at p. 111; United Dominions Trust
(Commercial), Ltd. v. Eagle Aircraft Services, Ltd., [1968] 1 All E.R.
104 (C.A))).

[1106] The construction of the mill isthe event which provided the consideration to the Defendant

and led to the crystallization of the unilateral contract. In support of thisfinding | refer to the
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decison in Daulia Ltd. v. Four Millbank Nominees Ltd., [1978] 2 All E.R. 557 (C.A.), at 560 to 561

asfollows:

The concept of aunilateral or *if’ contract is somewhat anomalous,
because it isclear that, at all events until the offeree starts to perform
the condition, thereis no contract at al, but merely an offer which
the offeror isfree to revoke. Doubts have been expressed whether the
offeror becomes bound so soon as the offeree starts to perform or
satisfy the condition, or only when he has fully done so. In my
judgment, however, we are not concerned in this case with any such
problem, becausein my view the plaintiffs had fully performed or
satisfied the condition when they presented themselves at the time
and place appointed with abanker’ s draft for the deposit and their
part of the written contract for sale duly engrossed and signed, and
the retendered the same, which | understood to mean proferred it for
exchange. Actua exchange, which never took place, would not in
my view have been part of the satisfaction of the condition but
something additional which was inherently necessary to be done by
the plaintiffs to enable, not to bind, the defendants to perform the
unilateral contract.

Accordingly in my judgment, the answer to the first question must be
in the affirmative.

Even if my reasoning so far be wrong the conclusionin my view is
still the same for the following reasons. Whilst | think the true view
of aunilateral contract must in general be that the offeror is entitled
to require full performance of the condition which he has imposed
and short of that heis not bound, that must be subject to one
important qualification, which stems from the fact that there must be
an implied obligation on the part of the offeror not to prevent the
condition becoming satisfied, which obligation it seems to me must
arise as soon as the offeree starts to perform. Until then the offeror
can revoke the whole thing, but once the offeree has embarked on
performance it istoo late for the offeror to revoke his offer.

[1107] The benefits of the mill were not meant to be one-sided. Employment would be provided as

local woodsmen would have the opportunity to engage in the timber industry in accordance with the

regulations that required 60 percent of all timber cut in Y ukon to be processed there, before one log
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could be processed outside the Y ukon Territory. The Defendant would benefit politically because it
would be able to claim credit for steps toward economic development in the Y ukon Territory.
Additionally, with afacility to process timber, more timber harvesting could occur and the

Government would receive millions of dollarsin stumpage royalties.

[1108] Further, the Defendant argues that no statement from a Minister alone was sufficient to give
riseto acontract. In thisregard, she argues that the alleged contract relates to an interest in land and
accordingly, must be reduced to writing, pursuant to section 4 of the Satute of Frauds, 1677 (Eng.),
29 Car 2, c. 3, asfollows:

No action shall be brought ... upon any contract of sale of lands.... or
any interest in or concerning them ... unless the Agreement upon
which such action shall be brought, or some memorandum or note
thereof, shall bein writing and signed by the party to be charged
therewith, or some other person thereunto by him lawfully
authorized.

[1109] The Plaintiffs responseto this argument isthat the Satute of Frauds cannot operate to
defeat apartially performed oral contract. In thisregard, the Plaintiffs rely on the decision in Hill v.
Nova Scotia (Attorney General), [1997] 1 S.C.R. 69 where the Supreme Court of Canada
recognized the equitable doctrine of part performance. At para. 8, the Court said the following:

The province promised Mr. Hill accessto the highway. It complied
with and carried out that promise by building and maintaining for 27
years ramps giving access to the highway from Mr. Hill's land.
Accordingly, Mr. Hill acquired what could be called an "equitable
permission” (or interest) to enter upon and crossthe highway. It is
true that s. 21(1)(a) of the Public Highways Act, R.S.N.S. 1954, c.
235, requires that such permission be in writing and it may well be
that this requirement was satisfied in this case. However assuming it
was nhot, the writing requirement is merely areflection of the Satute
of Frauds, whose purposeis to prevent "many fraudulent practices,
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which are commonly endeavoured to be upheld by perjury and
subornation of perjury”. See Seadman v. Seadman, [1976] A.C. 536
(H.L.), a p. 558, quoting the preambl e to the Satute of Frauds, 1677

(Eng.).

[1110] At para 18, the Court summarized its findings, asfollows:

In summary, there was then a representation made by authorized
representatives of the Crown that Hill would have an interest orally
and by lettersin land permitting him to cross the highway with cattle
and equipment. There was the compliance by the Crown with its
representations by means of both construction and maintenance. It
was contemplated that Hill would, as he did, rely upon them. He did
S0 to his detriment. The words and actions of the Crown created an
equitable interest in the land in the form of aright of way over the
highway. The Crown intended it to be used and it was for over 27
years. It would be unjust not to recognize the representations and
actions of the Crown which created the equitable interest in land
when they were relied upon by Hill. That equitable interest in the
land comes within the definition of land in the Expropriation Act and
damages arising from its taking should as a general rule be
compensable. It remains only to determine if the release signed by
Ross Hill stands as a bar to recovery.

[1111] Inthe result, the Supreme Court found that the equitable doctrine of part performance
applied in respect of the Crown, albeit the Crown in right of the Province of Nova Scotiaand not the
Federal Crown. | see no reason in principle why the Federal Crown is exempt from the application
of this equitable doctrine and refer to para. 16 of Hill when the Supreme Court said the following:

To the extent that the decision of the House of Lordsin Howell v.
Falmouth Boat Construction Co., [1951] A.C. 837, isto the contrary,
| would not follow it. It istrue that an estoppel cannot be raised
against the Crown in the face of a contrary statutory regquirement.

Y et, awriting requirement cannot circumvent the application of the
doctrine of part performance. As the decision of the House of Lords
in Seadman, supra, makes clear, the very purpose of the doctrine of
part performance isto avoid the inequitable operation of the Satute
of Frauds. Nor does it matter that in this case one of the partiesisthe
Crown. The regquirement of writing is not more pressing with respect
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to the Crown than it is with respect to private persons. However, it
must be said that this reasoning cannot be extended to permit
estoppd in the face of statutes other than the Satute of Frauds (and
its equivaents). The writing requirement is specifically required to
give way in the face of part performance or estoppel by conduct,
because the part performance or conduct fulfils the very purpose of a
written document. Y et other statutory provisions may so differ in
their aim and purpose that their requirements for the execution of
written forms or document will generally be mandatory.

[1112] Therewas partial performance and the Defendant cannot rely upon the Satute of Fraudsto

avoid the consequences of her breach of contract.

[1113] The Defendant also alegesthat if a contract existed, she was induced to enter the contract

by the misrepresentations of LPL. This argument cannot succeed.

[1114] Whiletheinitia business proposals contemplated the construction of afacility that was

substantially larger than the mill that was built, the Defendant had notice, from Mr. Gurney, for

LPL, that this business proposal was a“talking piece or starting point”; see Exhibit D-81, Tab 222. |

also note that Mr. Ivanski was aware that the project had been scaled back. He forwarded

information in that regard to Minister Irwin’s office on November 7, 1996; see Exhibit P-79, Tab

38:

Just a note on the group that you met with in Dawson during the
Gold Show. Their original concept was a mega project involving
$150 million plusif you recall. They have scalled back somewhat
and are proceeding. They presented an overview to us a couple of
days ago, calling for amill which could process 150-200 k m3 of
timber per annum, which would then be finished in Vancouver and
shipped to Japan.
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[1115] The Defendant relies on the proposition that a contractor dealing with the Government is
presumed to be aware of statutory requirements; see The Queen v. Woodburn (1898), 29 S.C.R. 112,

at 123.

[1116] The Defendant also argues that there can be no contract until the parties have agreed to all of
the terms, except those which the law will supply. She argues that there is no certainty of essentia

terms.

[1117] Thetermswhich the Defendant identifies as necessary for finding a contract are the
following:

(2) volume of wood;

(2) duration of the agreement;

(3) location to be harvested;

(4) environmental protection;

(5) safety standards;

(6) employment standards;

(7) utilization standards;

(8) stumpage;

(9) silviculture requirements;

(20) number of jobsto be created;

(11) First Nationsinvolvement;

(12) equipment to be used in harvesting and milling;
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(13) phases, timing and financing of the project phases; and

(14) benefits of co-generation.

[1118] In my opinion some of these terms are essential. However, | do not accept the Defendant’s
argument that these terms are all essential. | refer to the fact that the existing contract with KFR did
not adequately address many of the terms that the Defendant now argues are essential; see Exhibit

P-80, Tab 35.

[1119] In my opinion, many of these terms are desirable for the Department, but thereisno
evidence that they would be necessary, for example, the level of First Nations involvement and the

number of jobsto be created.

[1120] | have found that the commitment made by the Defendant to the Plaintiffsincluded an

implied representation to provide along-term adequate volume of timber to whoever built amill.

[1121] The Defendant knew that the Plaintiffs required 200,000 m* per annum to operate the mill
on an economically sound basis. Mr. Sewell, the Defendant’ s representative, acknowledged that the
Department knew that the volume required was 200,000 m®. There is no uncertainty with respect to

volume.

[1122] | find that it was an implied term of the unilateral contract that the annual volume of timber

under the agreement was 200,000 m”.
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[1123] With respect to the duration of the agreement, the implied representation of along-term

adequate supply was for a 20 year supply.

[1124] Mr. Sewell’s evidence was that a THA had been “around” since the 1960s and had been

assigned to various enterprises before its assgnment to KFR.

[1125] Exhibit P-80, Tab 26, an internal DIAND document, stated that the THA which was
assigned to KFR in 1992, was signed in 1979. It also stated that the KFR THA would expirein
1999. The KFR THA confirms the Department’ s prior conduct of granting THAs of a 20 year

duration.

[1126] | also refer to the context that was prevailing in southeast Y ukon when LPL “came on the
scene’ in 1996. At thistime, as | have recounted earlier, regulatory changes concerning accessto
timber were in contemplation and underway. The Department was seriously concerned about the
failure of KFR to build amill, which was a condition for the assignment of the THA to KFR inthe
first place. The time was right to encourage private industry to come in and build amill. Such

encouragement was extended to LPL and later, to SYFC.

[1127] The evidence of Mr. Sewell, at page 4128 of the transcript, was that long-term tenure was

necessary for future economic devel opment.
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[1128] The evidence wasthat along-term tenure of at least 20 yearsis consistent with industry

practices in other jurisdictions.

[1129] It was dso the evidence of Mr. Gartshore, at pages 1062 to 1063 of the transcript, that when
discussing “long-term”, the duration would be 20 years, particularly considering the major funding

necessary for Phase 2.

[1130] Having regard to the significant capital investment involved in constructing amill, having
regard to the facts that the KFR THA had been in existence since the late 1960s and its latest
iteration had been continued for 20 years, and having regard to the fact that the regulatory changes
introduced by the Department in the mid 1990s required the construction of alocal sawmill
operation, | find that it was an implied term of the unilateral contract that the duration of that

contract would be 20 years.

[1131] Thefact that various draft proposals relative to the THA process talked about arenewable
five year term for a THA does not change my opinion in thisregard. The draft proposals were

created after the commitment was made, and after the mill had been built.

[1132] The Defendant’s focus on alocation to be harvested is afurther indication that she
misunderstood that the claim for breach of contract did not arise from the failure to issue a THA.

The location to be harvested is not an essential term. In my opinion, the provision of along-term
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adequate supply of timber is not necessarily limited to one specific geographic region within FMUs

Y02 and YO03.

[1133] The Defendant also alleges that numerous matters, which are properly business decisions of
the Plaintiffs, were essential terms. She submits that there could be no contract unless there were
settled terms as to the equipment to be used, the phases, timing and financing of the mill project,
and the benefits of cogeneration. | find that these issues are all business decisions that solely rest
with the Plaintiffs. These terms were not necessary in order to find a contract between the Plaintiffs

and the Defendant.

[1134] The Defendant’s argument is contrary to the evidence in the record. The Defendant’s
documentary evidence and the testimony of her witnesses show that the Department does not make

business decisions for project proponents.

[1135] In my opinion, the remaining aleged essentia terms are supplied by existing legidation,

regulations or Departmental policies. The Plaintiffs are deemed to know the legidation and

regulations. It isalso clear that the Plaintiffs were aware of the Department’ s policies.

[1136] Intheresult, | conclude that there was no uncertainty as to the necessary terms.

[1137] The Defendant also drew the Court’ s attention to the fact that Mr. Fehr testified that there

was ho contract. The finding of a contract is aquestion of law for this Court and not for Mr. Fehr.
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[1138] | am satisfied on the balance of probabilities, that there was a unilateral contract between the
parties and that the Defendant breached this agreement by failing to supply 200,000 m® of adequate

timber.

[1139] To some extent, the Plaintiffs wood supply depended upon their ability to purchase wood
from CTP holders. When there were delays by DIAND in processing CTP applications, wood was
not available for purchase. Overall, the process for devel oping along-term timber harvesting
process was bogged down in amorass of drafting and redrafting and calls for consultations. Thereis
adiscernible air of administrative “overload” which did not contribute to the orderly handling of
CTPsor to reasonable time frames for responding to the Plaintiffs many requests for information

about timelines for action.

[1140] Nevertheless, the Defendant made this bargain. The prudence in promising to do something,

parts of which may have been beyond the Defendant’ s control, is not for this Court to decide.

[1141] Once acontract came into existence between the Plaintiffs and the Defendant, the Plaintiffs
were entitled to be dealt with fairly, that is, in good faith. Upon the evidence presented, that was not

the case.

[1142] In Carrier Lumber Ltd. the British Columbia Supreme Court found liability against the

defendant for breach of contract and at paras. 460 and 461 said the following:
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In the circumstances of this case, | find that the defendant breached

the terms of their agreement with Carrier; firstly, by failing to

provide the volume of wood required under the licence; secondly, by

manipulating the administrative procedures within its power to

withhold cutting permits improperly and to use its powers to suspend

and cancel improperly to frustrate performance of the contract; and

thirdly, by making promises and commitments to the First Nations

peoples which clearly had the effect of preventing any reasonable

resol ution of the dispute and hence prevented the performance of

their contract with Carrier.

These breaches went to the root of the contract between the parties

and constituted afundamental breach of that contract.
[1143] These comments are apt in the present case. In thefirst place, the Defendant herein this
action failed to provide the wood supply to the Plaintiffs pursuant to the promise that gave rise to
the contract with the Plaintiffs. Second, there is evidence that servants and agents of the Defendant,
that is employees of DIAND in the Regiona Officein Whitehorse, were manipulating processesin
such away asto render the wood unavailable to the Plaintiffs. In thisregard, | refer to the method
by which the TSA was created and the RFP was changed. | also refer to my comments on bad faith

under the negligence discussion.

[1144] Further, | take note of the numerous fal se statements made by the Regional Officeto the
DIAND Headguarters in Ottawa with respect to the history, conduct and performance of the

Plaintiffs.

[1145] It appears that the current state of the law in Canada does not recognize an independent duty

of good faith based on the law of contract. In Schluessel v. Maier (2001), 85 B.C.L.R. (3d) 239
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(S.C), reversed in part on other grounds (2003), 15 B.C.L.R. (4‘“) 209 (C.A)), @ paras. 129 to 130,

Justice Harvey of the British Columbia Supreme Court said the following:

...Inmy opinion, it istherefore not possible to endorse the view that
agenera duty of good faith existsin law. The duty of good faith,
where it exigts, isamatter of fact to be found in the express terms of
the contract or derived by implication from the reasonable
expectations of the parties.

It is however possible to endorse arelated and somewhat narrower
proposition —namely, that a party to contract may not act in relation
to the contract in such away asto nullify the bargained objective or
benefit moving to the other party under the contract. This proposition
is expresdy adopted by the B.C. Court of Appeal in Mannpar
Enterprisesv. Canada (1999), 173 D.L.R. (4™ 243 (B.C.C.A.). The
parties did not cite this case, perhaps because it deals specifically
with good faith requirementsin the context of agreementsto
negotiate and therefore triggers considerations not directly relevant to
fully crystallized contracts. Nevertheless, | believe that the Court of
Appedl isaffirming agenera principle of contract law, irrespective
of the context of its application.

[1146] Thisview of the law is consistent with the statement of Lord Justice Goff in Daulia. It isnot
open to a party to a contract to engage in behaviour that would defeat the purpose of the contract. In

the present case, that purpose was to have amill in southeast Y ukon with along-term wood supply

of 200,000 m® that would enable the efficient and economical operations of the said mill.

[1147] Inthe present case, | find that the Defendant has engaged in behaviour that falls within the

prohibited behaviour identified in Schiuessel.

[1148] Insummary, | have found that there was a unilateral contract, that the Plaintiffs acted upon

the Defendant’ s representation and built the mill, and that the Defendant breached that contract.
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4. Breach of Fiduciary Duty

[1149] Asafurther dternative, the Plaintiffs allege that the Defendant has breached afiduciary
obligation that was owed to them. In thisregard, the Plaintiffs argue that a per sefiduciary
relationship arose from the fact that the Defendant, in her capacity as the trustee of the mill fund,
authorized the investment of some $500,000 into the Watson Lake mill, an investment that was
formalized by an amendment to the joint venture agreement that was effective as of April 14, 1999.
The investment was made on behalf of KFR, the corporate operating entity of LFN, and made KFR

aparticipant in the joint venture.

[1150] The Plaintiffs submit that once the investment was made, the Defendant owed the same duty
to the other joint venture participants asit did to KFR, to act for the benefit of al participantsin the
joint venture. The Plaintiffs point to the close relationship between them and the Defendant as a
factor in favour of finding the existence of afiduciary relationship. Relying on the decision of the
Supreme Court of Canadain Guerin v. The Queen, [1984] 2 S.C.R. 335, the Plaintiffs say that the
Courts have said that the categories of fiduciary relationships are not closed and that the facts of

each case must be examined closdly to determine if such arelationship exists.

[1151] In Hodgkinson v. Smms, [1994] 3 S.C.R. 377, the Supreme Court of Canada further
developed its discussion about the genesis and existence of afiduciary relationship. In that decision,
the Supreme Court reviewed the development of finding liability for breach of fiduciary obligations

and noted that the respective vulnerability of the parties, while not a“hallmark” is an “important
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indicium of itsexistence...It is, in fact, the “golden thread” that unites such related causes of action
as breach of fiduciary duty, undue influence, unconscionability and negligent misrepresentation”.
The Court identified relevant indicators for finding the existence of afiduciary relationship such as

the availability for the unilateral exercise of some discretion or power.

[1152] However, | am unable to conclude that the Defendant was acting in afiduciary relationship

in her dealings with the Plaintiffs regarding the supply of timber for the Watson Lake mill.

[1153] Thelegal testisclear, that fiduciary must act in the interests of the beneficiary to the
exclusion of its own interests. That obligation cannot be imposed on the Defendant on the facts of
this case. The Defendant is mandated to manage the forest resources for the benefit of many, not

only for the Plaintiffs.

[1154] The Plaintiffs do not claim that they had an exclusive right to an adequate timber supply;
their claim is quite specific and limited to a supply of 200,000 m® per year. The requirement that a
fiduciary must act for the benefit of the Plaintiffs would create a conflict with the discharge of the
Defendant’ s public law dutiesin general, an issue that was addressed by Mr. Justice Rothstein (as
he then was) in Fairford First Nation v. Canada (Attorney General), [1999] 2 F.C. 48 (T.D.), a
para. 67, asfollows:

It would place the government in a conflict between its responsibility

to act in the public interest and itsfiduciary duty of loyalty to the

Indian band to the exclusion of other interests. In the absence of

legidative or congtitutional provisionsto the contrary, the law of
fiduciary duties, in the Aboriginal context, cannot be interpreted to
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place the Crown in the untenable position of having to forego its

public law duties when such duties conflict with Indian interests.
[1155] While Fairford First Nation dealt with an analysis of fiduciary duty in an aborigina context,
thisisacorrect statement of the law when dealing with the Crown as afiduciary in genera; see

Harrisv. Canada, [2002] 2 F.C. 484 (T.D.).

[1156] In the circumstances of this case and in light of the recent decision of the Supreme Court of
Canadain Galambosv. Perez, [2009] 3 S.C.R. 247, concerning the essential requirementsto
ground afiduciary relationship, | conclude that no such relationship arose between the Plaintiffs and

the Defendant upon the facts of this case. This cause of action is dismissed.

5. Misfeasance in Public Office

[1157] Asafurther and final alternative, the Plaintiffs plead misfeasancein public office,
specifically in respect of certain promises made by Ms. Guscott, then the DIAND Director
Renewable Resourcesto Allied Resources Ltd. The claim isset out in paras. 31 to 32 asfollows:

31. Between March of 1997 and August 2001, DIAND, through its
employee and agent Jennifer Guscott, the Director of Renewable
Resources, Y ukon Region, and in her capacity as a public official of
the Defendant, exercised her authority and powers as a public official
for the improper and malicious purpose and intent of causing harm
and damage to the Plaintiffs by promising timber harvesting rightsin
the Watson Lake areato third parties to wit, Allied Resources Ltd.,
for the purpose of enticing Allied Resources Ltd. to establish a
sawmill in the Watson L ake area when she knew that there was
insufficient timber available to fulfil the assurances, representations,
commitments and promises the Defendant had made to the Plaintiffs,
and for the purpose of depriving the Plaintiffs of timber harvesting
rights or timber contrary to the assurances, representations,
commitments and promises aforesaid made to the Plaintiffs, and
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knowing that the timber supply had been previously assured,
represented, committed and promised to the Plaintiffs, all of which
congtituted an abuse of public office.

32. Asaresult of the promises made to the said third party, Allied
Resources Ltd., the third party established as sawmill in the Watson
Lakeareainthefall of 1999, and acquired approximately 100,000
cubic metres of wood annually for its sawmill thereby depriving the
Plaintiffs of that timber supply for its sawmill, resulting in loss and
damageto the Plaintiffs.

[1158] Thetest for establishing the tort of misfeasance in public office was addressed by the

Supreme Court of Canadain Odhavji Estate v. Woodhouse, [2003] 3 S.C.R. 263, at para. 23, as

follows:

In my view, there are two such elements. First, the public officer
must have engaged in deliberate and unlawful conduct in hisor her
capacity as a public officer. Second, the public officer must have
been aware both that his or her conduct was unlawful and that it was
likely to harm the plaintiff. What distinguishes one form of
misfeasance in a public office from the other is the manner in which
the plaintiff proves each ingredient of the tort. In Category B, the
plaintiff must prove the two ingredients of the tort independently of
one another. In Category A, the fact that the public officer has acted
for the express purpose of harming the plaintiff is sufficient to satisfy
each ingredient of the tort, owing to the fact that a public officer does
not have the authority to exercise hisor her powersfor an improper
purpose, such as deliberately harming a member of the public. In
each instance, the tort involves deliberate disregard of official duty
coupled with knowledge that the misconduct islikely to injure the
plaintiff.

[1159] At para. 32, Mr. Justice lacobucci, writing for the Supreme Court, summarized the elements

of the tort of misfeasance in public office asfollows:

To summarize, | am of the opinion that the tort of misfeasancein a
public office isan intentional tort whose distinguishing elements are
twofold: (i) deliberate unlawful conduct in the exercise of public
functions; and (ii) awareness that the conduct is unlawful and likely
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to injure the plaintiff. Alongside deliberate unlawful conduct and the

requisite knowledge, a plaintiff must also prove the other

requirements common to all torts. More specifically, the plaintiff

must prove that the tortious conduct was the legal cause of hisor her

injuries, and that the injuries suffered are compensable in tort law.
[1160] The Plaintiffsled no evidence to establish the specific allegations that they aleged in their
Amended Statement of Claim regarding the promise alegedly made to provide Allied Resources
Ltd. with atimber supply in the amount of 100,000 m®. The closest evidentiary basisisthe reply

given by the Plaintiffs to the Notice to Admit that was submitted by the Defendant.

[1161] None of the witnesses addressed this matter of the alleged promise to Allied Resources Ltd.
Ms. Guscott did not testify and the emails that were produced in her name do not address the

promise of awood supply to Allied Resources Ltd.

[1162] Thereisevidence of misconduct on the part of Ms. Guscott and others, misconduct whichis
documented in the exhibits. | refer to the applicable sectionsin my prior discussion under bad faith.
Thereis no question that the conduct of these public servants was not up to the standard that would

be expected by the reasonable Canadian public.

[1163] However, thisevidence isinsufficient to prove the tort of misfeasance in public office asitis
framed in the Amended Statement of Claim. While the rules on pleadings allow some leeway in the
framing of those pleadings, the key factor being that the Defendant knows what is being aleged,

there isinsufficient evidence before me to support this cause of action.
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[1164] The evidence presented in this case may have been enough to support the commission of the
tort of misfeasance in public office if the pleadings had been different. However, | am not satisfied
that the Plaintiffs have shown that the precise tort, as pleaded, was committed and this cause of

action is dismissed.

6. Damages

0] General

[1165] The Plaintiffs seek the recovery of damages under any one of the causes of action that they
have advanced. | have found that the Plaintiffs have successfully established claimsin negligence,
negligent misrepresentation and for breach of contract. Although the Amended Statement of Claim
advances aclaim in paragraph 1. b) for the recovery of special damages, the Plaintiffs' responseto
undertakings arising from the discovery examination of Mr. Alan Kerr makesit clear that claim s

not being pursued.

[1166] The answer to Undertaking No. 16 isfound at page 15 of the “Excerpts From Examination
For Discovery Of The Plaintiffs To Be Read At Tria”, adocument that was filed at trial on July 4,
2008 as part of the evidence for the Defendant pursuant to Rule 288. The Reply to the Undertaking

isasfollows;

UNDERTAKING NO. 16: Page 0075

PROVIDE A LIST OF THE SPECIAL DAMAGESAND ANY
DOCUMENTSTHAT ARE RELATED TO THAT CLAIM
FOR SPECIAL DAMAGES.

2010 FC 495 (CanLll)



Page: 309

There are no specia damages that have been identified by the
Plaintiffs. Theincurred business expenses, loss of good will and
other damages pled at paragraph 23(a) to (d) of the Amended
Statement of Claim fall within the category of general damages, as
stated at pages 648 to 651 of the examination for discovery of Alan
Ker.
[1167] Inaddition to general damages, the Plaintiffs seek recovery of punitive damagesas set out in

paragraph 1. ¢) of the Amended Statement of Claim.

[1168] The only evidence submitted with respect to damages was presented by the Plaintiffs. That
evidence consisted of the expert report prepared by Mr. Van Leeuwen, the testimony of Mr. Van

Leeuwen and Mr. Alan Kerr, and the Plaintiffs financia records.

[1169] The Defendant did not present evidence on damages. Rather, she rested upon the cross-
examinations of Mr. Van Leeuwen and of Mr. Alan Kerr. Mr. Alan Kerr had been recalled on May

6, 2008 solely for the purpose of addressing the issue of damages.

[1170] The expert report was provided to the Defendant in January of 2009, and Mr. Van Leeuwen
did not testify until May 5, 2009. Neverthel ess, the Defendant chose not to lead any expert evidence

to counter Mr. Van Leeuwen’s report.

[1171] The burden of proof for damageslies on the Plaintiffs. The standard of proof isthe civil

standard, the balance of probabilities.
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[1172] Mr. Van Leeuwen'sreport, dated January 2008, entered as Exhibit P-15, addresses

expectation losses, that isfuture loss of profits, accruing to the Plaintiffs as the result of the closure

of the mill.

[1173] The Paintiffs financia records were entered as Exhibit P-78. This exhibit consists of 24

bankers boxes of financial records. This exhibit was numbered P-365 for the purpose of the

discovery process.

[1174] Thefinancia documents had been made available to the Defendant prior to the entry of

Exhibit P-78 as appears from the following excerpts of the transcript from the hearing on May 6,

2008:

MR. WILSON: My Lady, beforewe call Mr. Kerr, the
plaintiffs last witness, a couple of housekeeping matters, with
exhibits to tender.

Thefirst isthe agreement which we discussed in your chambers
yesterday, asto the financia statements prepared by the plaintiffs
and defendants.

JUSTICE: Thank you. Okay, we will put this on the record, it's
not going to be an exhibit, but it’s going to be a document on the
record. Now, what shal | cal it, Registrar? Fileit at hearing, and
during the break - - does everybody have a copy of this?

MR. FLORENCE:  Yeswedo, My Lady.

MR. WILSON: Now, My Lady, pursuant to that agreement,
most of the financia statements that are captured by this agreement
are already in the materias, either in the plaintiffs exhibit binders or
the defendant’ s exhibit binders, and likely both, with the exception of
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two, which | propose to put in now, if that’s acceptable to my friends,
or | can put them in through the witness. | don’t think there's - -

JUSTICE: Wl | mean, they’ re coming in anyway, aren’t they?
Mr. Florence?

MR. FLORENCE:  We have no problem with them going in now.
JUSTICE: Have you given copies, Mr. Wilson, to your friends?

MR. WILSON: | have now.

[1175] OnJduly 17, 2008, in the course of her closing submissions, the Defendant argued that the
contents of Exhibit P-78 were not proper evidence and further, that she did not have the opportunity

to cross-examine Mr. Kerr reative to those financial documents.

[1176] Thefollowing appearsin the transcript of the proceedings for July 17, 2008:

MR. WHITTLE: Our submission is, they haven't pointed to
anything in there, they’ ve just loaded up awheelbarrow and put it in
front of you. | submit that that’ s not proper. That’s not proof, on a
balance of probabilities, to expect you - -

JUSTICE: Weéll, wait aminute.

MR. WHITTLE: May | finish, please? To expect you to go
through and therefore to come to some determination without giving
to the defendant the opportunity to respond to what in those
documents they say provides the proof. Thank you, My Lady.

JUSTICE: Weéll, let me say something to you, Mr. Whittle. |
understand that those documents, number one, were disclosed in the
pre-trial process of discovery. Number two, it'sanovel suggestion - -
I’ m not saying you' re wrong, but I’ m not saying you' reright either,
that it’ sinsufficient just to give me financia records. It’s evidence
like any other documentary evidence that | get to assessand to
weigh. It seemsto me. I’'m not - - | mean, that’ s something elsethat |
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will haveto look at. I'm very well aware asto where the burden of
proof lies here.

MR. WHITTLE: Thank you. And just to respond, My Lady,
yes, | have indicated to the court throughout thistrial that | have read
all of the documentsin P-365, so I’m presuming that everything in
those boxesin the courtroom | have aso read. | submit that that’s not
sufficient proof. They have not reproduced those to provide to usthe
opportunity to cross-examine Mr. Kerr upon them. They’ ve simply
just wheeled them into court and said, “My Lady, it’sup to you to
pick and choose what evidence you will rely upon.”

JUSTICE: Just one minute, Mr. Whittle. Agreement asto
exhibits, filed at hearing May 12", 2008. Are you suggesting - -
there’ snothing in there about - - have you got this handy?

MR. WHITTLE: No, but I'm familiar with it, My Lady.

JUSTICE: There' s nothing in here about having access to the
documents for the purpose of cross-examination or wishing to take
advantage of the opportunity to cross-examine. And there' s specific
mention in here - - there' s not specific mention in here of those
financial documents, but there’ s specific mention in here of the
records and documents that would be entered as exhibits.

We had some discussion in the course of thistrial about exhibit - -
what is now 360 - - excuse me, Exhibit 78. Just one minute, while
find another book that | have up here. | believe that must have been
the morning when Mr. Kerr was recalled for the purposes of
addressing damages, and that was April 14", 2008.

Now, Mr. Sali ison hisfeet. Y ou have something to say, Mr. Sali?

MR. SALI: My Lady, to suggest that Mr. Whittle or Mr. Florence
did not have the ability to cross-examine Mr. Kerr when he re-took
the stand on these documentsis smply wrong. Moreover, I'm
guoting Mr. Whittle. He says, “ questionable financial statements’.
Volume 5 of Exhibit 11, the black binders put in by the defendant for
the truth and accuracy of their contents, we now hear Mr. Whittle
saying “ questionable financial statements”.
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MR. WHITTLE: | am satisfied that the court will do what the
court will do with those documents.

JUSTICE: I’m concerned at your suggestion that you didn’'t have
the opportunity to cross-examine on them, but however, | will take a
look at the transcripts for April 14", and having regard to the hour
we will adjourn until 9:00 tomorrow morning.

[1277] On July 18, 2008, the Defendant clarified her position with respect to P-78 and her
opportunity to cross-examine Mr. Alan Kerr. The following appears at pages 5863 to 5866 of the
transcript of the proceedings on July 18, 2008:

JUSTICE: Before we start | have some remarks to make. First
one is concerning the submissions made at the end of the day
yesterday by Mr. Whittle with respect to the financial records that
were admitted as Exhibit 78 on July 4™. | understood that this exhibit
went in by consent. And I’ m asking counsel to review the transcript
at sometime. | am not expecting it in the next five minutes or even
today, but by Monday, to give me the page referencesin that regard.

MR. WHITTLE: My Lady, all counsel have discussed financial
boxes and all counsal have discussed the statement that | made
regarding the financial statements as being questionable when latein
the day yesterday | made that submission. Y esterday evening Mr.
Florence and | reviewed our understanding of the financial
statements, first, and yesterday | had forgotten that there had been an
agreement between counsdl, that the - - or the financia statements
where there is an agreement before the court were tendered as having
been properly prepared in accordance with the requirements of the
Chartered Accountants of Canada. | therefore respectfully withdraw
the statement that | made that such statements were questionable and
| apologize to the plaintiffs for having made that statement, to my
learned friend, to my friend and to the court.

MR. SALI:  We accept that, My Lady.

JUSTICE: Thank you.
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MR. WHITTLE: Secondly, the exhibit that is contained in the
24 boxes was, as the four counsel understand, agreed to be entered
on July 4™ after the plaintiffs had closed their case, and Mr. Florence
and |, again last evening discussing this, realized that that wasthe
purpose for which the agreement was made. We did have the
opportunity to review al of those documents when they were in Mr.
Sali’ sroom over the course of thetrial and we had the full
opportunity to review those for the purposes of cross-examining Mr.
Kerr when he took the stand for the second time to testify to
damages.

| appreciate the court wishes usto look to the transcript to find those
references. If it pleasesthe court, al four counsel are agreed that that
was the opportunity that was provided to me, that that opportunity
was not taken when Mr. Kerr took the witness stand. However, we
still arein the court’ s hands as to whether you wish usto go back to
the transcript and to find those entries. But asfar as| am concerned
ascounsdl, | had that opportunity if | wanted to takeit.

JUSTICE: Thank you for that clarification and it’s on the record
that the Crown had the opportunity to cross-examine Mr. Kerr with
respect to those documents and did not do so. So that being o, itis
not necessary to go back and find the specific references.

[1178] Contained within the record are financial statements that were prepared for the Plaintiffs.

These financia statements were the subject of an agreement between counsel for the parties. That

agreement was filed at the hearing on May 6, 2008. That agreement, signed by Mr. Sdli, Q.C. of

Counsdl for the Plaintiffs and Mr. G. Macolm Florence of Counsdl for the Defendant, provides as

follows:

SYFCv. THE QUEEN —AGREEMENT ASTO FINANCIAL
STATEMENTS

Each of thefinancia statements prepared for LPL and SY FC for the
years 1996 through 2003 inclusive (both audited and unaudited) is
deemed to be authentic. Further, it is agreed that they accurately
reflect the assets, liabilities, equity, revenues and expenses of the
companies as stated. However, the description of some of the various
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items thereof may be inaccurate, although the corresponding amount

listed is accurate.
[1179] It was further understood that the Defendant is not admitting that any of the expenses or
losses set out in the financia statement constitute damagesin the event of afinding of liability

against the Defendant.

[1180] Aswadll, asummary of the financial statements was placed on the record. This summary was

provided to the Court by the Plaintiffs, with the agreement of the Defendant.

(i) Legal Principles
[1181] Turning now to the heart of the matter, the basis for awarding damages in cases of both tort,
including the tort of negligent misrepresentations, and for breach of contract isto compensate the

injured party for losses flowing from the negligent act or the breach of contract, as the case may be.

[1182] The Plaintiffs have suffered an injury and are entitled to compensation. | agree with their
submissions that given the nature of their enterprise and the causes of action upon which they have

succeeded, it is not necessary to attribute those damages to a specific cause of action.

[1183] In Central Trust Co. v. Rafuse, [1986] 2 S.C.R. 147, the Supreme Court of Canada held that
concurrent or aternative liability in contract and tort will not be permitted where the duty of care
arises from the terms of the contract. | am satisfied in this case that the Plaintiffs have established a

duty of care that arises independent of their contractua relationship with the Defendant. As such, |
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find that on the facts of this case, the Plaintiffs are entitled to recover concurrently in either contract

or tort.

[1184] The Paintiffs claim here, whether in contract or in tort, is one for pure economic |oss.

[1185] In Canadian National Railway Co. v. Norsk Pacific Seamship Co., [1992] 1 S.C.R. 1021,
the Supreme Court of Canada recognized the right to recover for pure economic loss in both of the

torts which the Plaintiffs have made out.

[1186] InV.K. Mason Construction v. Bank of Nova Scotia, [1985] 1 S.C.R. 271, Justice Wilson
made the following observations at page 288 about damages in cases of negligent

mi srepresentation:

(2) Although damages for negligent misrepresentation would
normally be assessed in terms of actual |oss, including lost
opportunity, rather than loss of anticipated profit, in this case the
commercia context in which the parties operated dictates that
Mason’ s loss should be calculated in the same way intort asit would
be in contract. Mason is accordingly entitled to damagesin the sum
of $1,138,151.63, being the entire balance outstanding under its
contract with Courtot, plus interest on this amount at the rate of 9 per
cent per annum from October 7, 1974 to March 21, 1980.

[1187] Further, | find that thisis an action arising in acommercial context. The Plaintiffs’ losses

can be fairly and reasonably described as “ expectation losses’ and will be assessed accordingly.
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[1188] It isnot disputed that the Plaintiffs built the mill in Watson Lake as a business venture. The
evidence was that the mill was expected to make a profit. There was also evidence that the Plaintiffs
were prepared to shut down sawmilling operations if there was no prospect of the joint venture

being a viable business.

[1189] Thereisevidencethat the Plaintiffs were aware of their options of making other
investments. For example, | refer to the letter of Mr. Heit to Ms. Guscott, dated March 19, 1999; see
Exhibit D-13. In hisletter, Mr. Heit advised the Department that unless there was a reasonable level
of optimism, with respect to the availability of timber, he would recommend that the mill close, and

the operation move to amore business friendly jurisdiction.

[1190] | find, from Mr. Heit's March 19" letter and all of the surrounding circumstances, that the
Plaintiffs were prepared to shut down the Watson Lake sawmill operation and invest in building a

businessin a different jurisdiction.

[1191] | have already found that the Plaintiffs have succeeded in their causes of action for breach of
contract, negligence and negligent misrepresentation. | also find that they have met their burden

with respect to evidence, on the balance of probabilities, concerning their losses.

[1192] The Defendant addressed the issue of damages in her closing submissions. She argued that

the damages claimed by the Plaintiff were speculative and consequently, could not be recovered. In
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thisregard, she relied on the decision in Marigold Hldg. Ltd. v. Norem Const. Ltd., [1988] 5

W.W.R. 710 (Alta. Q.B.).

[1193] | disagree. The Plaintiffs have submitted expert evidence based on facts and reasonable
assumptions supported by the totdity of the evidence. These damages are not speculative. They
were the reasonably foreseeable result of the Defendant’ s conduct. | will discuss the sufficiency of

the expert evidence below.

[1194] The Defendant independently addressed the issues of damages for breach of contract, lost
profit, remoteness, damages for negligent misrepresentation and the adequacy of the evidence

tendered by the Plaintiffs.

[1195] It isnot necessary for me to review each of the arguments made by the Defendant in detail. |
have already referred to the decision of the Supreme Court of Canadain V.K. Mason where the
Court said that regardless of successin aclaim for breach of contract or in tort, the approach to the

assessment of damagesisthe same.

[1196] Insofar as any aspect of the calculation of general damagesis not clear-cut in the sense that
mathematical certainty isnot available, | rely on the decision of the Manitoba Court of Apped, in
Abrahamv. Wingate Properties Limited [1986] 1 W.W.R. 568 (Man. C.A.). In Wingate the
Manitoba Court of Appeal was tasked with the assessment of damages after finding that a breach of

contract gave rise to damages. At pages 574 to 575, the Court said the following:
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... Thedifficulty in fixing an amount of damages must not deter us
from doing justice in this case. The English Court of Appedl in
Chaplinv. Hicks, [1911] 2 K.B. 786 at 795, spoke of this difficulty
thus, per Fletcher Moulton J.

“...whereit isclear that there has been actual loss
resulting from the breach of contract, whichitis
difficult to estimate in money, it isfor the jury to do
their best to estimate; it is not necessary that there
should be an absolute measure of damagesin each

Thiswas quoted with approval by the Appellate Division of the
Supreme Court of Ontario in Wood v. Grand Valley Ry. Co. (1913),
300.L.R. 44,16 D.L.R. 361 at p. 366. When Wood v. Grand Valley
Ry. Co. reached the Supreme Court, Davies J. (as he then was) being
part of the mgjority said ((1915) 51 S.C.R. 283 at 289), 22 D.L.R.
614:

“It was clearly impossible under the facts of that case
to estimate with anything approaching to
mathematical accuracy the damages sustained by the
plaintiffs, but it ssemsto meto be clearly laid down
there by the learned judges that such an impossibility
cannot ‘relieve the wrongdoer of the necessity of
paying damages for his breach of contract’” and that
on the other hand the tribunal to estimate them
whether jury or judge must under such circumstances
do ‘the best it can’ and its conclusion will not be set
aside even if ‘the amount of the verdict is a matter of

guesswork’ .

These authorities were all quoted with approval in the more recent
decision of the Supreme Court of Canadain Penvidic Contracting
Co. v. Int. Nickel Co. of Can. Ltd., [1976] 1 S.C..R. 267,53 D.L.R.
(3d) 748 a 756-57, 4 N.R. 1[Ont.].

A court or judge must, of course, use somelogical basis for making
his estimate of the damages suffered, but better that the damaged
party receive areasonable, if not mathematically measurable, amount
than that there should be no compensation for the loss.
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[1197] The Supreme Court of Canadatook the same approach to the assessment of damagesin
Cadbury Schweppes Inc. v. FBI Foods Ltd., [1999] 1 S.C.R. 142 at para. 99, as did the Federal

Court of Appeal in Redpath Industries Ltd. v. Cisco (The), [1994] 2 F.C. 279 (C.A.), at 295-296.

(i)  Evidence on Damages
[1198] Asnoted above, only the Plaintiffsled evidence on damages. That evidence consisted of the
evidence of Mr. Alan Kerr, 24 boxes of financial records and the evidence of Mr. Van Leeuwen, the

expert retained by the Plaintiffs, including his report.

[1199] Mr. Kerr testified generally about the financial situation of SY FC, including profits,
operating losses, expenses, debts and capital assets. He explained the fundraising by LPL and SYFC

with respect start-up costs. He also gave evidence about the operations of the mill.

[1200] The boxes of financia records that were entered as Exhibit P-78 contain utility bills, bank
statements, cancelled cheques and accounting records. A guide to the contents of Exhibit P-78 was

filed at the hearing on July 11, 2008.

[1201] The Plaintiffstendered the financia records as an aternative basis for the Court’s
assessment of damages, in the event that the evidence of Mr. Van Leeuwen was not accepted. As
discussed below, | accept the evidence of Mr. Van Leeuwen, subject to the modifications discussed

below.
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[1202] In closing argument, the Defendant challenged aspects of Mr. Van Leeuwen’s evidence,
upon which she had not cross-examined. The failure to cross-examine himis problematic and raises

two issues.

[1203] First istheissue of fairnessto Mr. Van Leeuwen. The House of Lordsin Browne v. Dunn
(1893),6 R. 67, a 70 (H.L.) Stated:

My Lords, | have dways understood that if you intend to impeach a

witness you are bound, whilst heisin the box, to give him an

opportunity of making any explanation which is open to him; and, as

it seemsto me, that is not only arule of professional practice in the

conduct of acase, but is essentia to fair play and fair dealing with
witnesses.

[1204] Therulein Browne v. Dunn applies both to contradictory evidence and to closing argument.

[1205] Theruleisnot absolute, but, in my opinion, it appliesin this case. Mr. Van Leeuwen isan
expert in hisfield and his qualifications and capabilities were challenged by the Defendant in
closing argument, although she did not challenge his credentials when he was introduced as an
expert witness. Hisreputation, if not his credibility, was put in question. In that situation, Mr. Van

L eeuwen should have been given the opportunity to explain his report and his testimony.

[1206] Second, the failure to cross-examine Mr. VVan Leeuwen on these matters denied the Court
the benefit of his evidence. It must be remembered that an expert witnessis presented to assist the

Court.
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[1207] Intheresult, | find that the evidence of Mr. Van Leeuwen, on those aspects that were not

tested by cross-examination, remains unchallenged. | accept his evidence asreliable and credible.

[1208] Mr. Van Leeuwen described his mandate as the preparation of a“financial performance
scenario that could have developed for the company [SY FC] if @ 200,000 m® per year timber
supply” had been provided for the Watson Lake mill. This statement appearsin the introduction to
his report. The report deals with financial projections for SYFC, the operating entity of the joint

venture.

[1209] In the course of writing his report, Mr. Van Leeuwen consulted many documents. Key
documentsincluded financial statements that were provided by the Plaintiffs, business proposdls,
business devel opment plans, Veco/S emens Canada Technical Report of July 2000, the Yukon
Timber Regulations, documents prepared by DIAND, the preliminary TSA prepared by Mr. Peter
Henry for DIAND and aMill Audit and Evaluation that was prepared in March 2001 relative to the
Watson Lake mill. Section 7.5 of hisreport provides apartia bibliography of the material that he

reviewed.

[1210] Aswell, Mr. Van Leeuwen drew upon his lengthy personal experiencesin the forest
industry. His curriculum vitae was entered as Exhibit P-14. He was accepted as an expert witness,
without challenge or objection from the Defendant, upon the following terms:

...I suppose what | should do is summarize by saying, consistent

with my discussions with Mr. Florence, | have offered the evidence
of Mr. Van Leeuwen as a person having the ability to give expert
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opinion testimony on the projected financia operational and product
marketing analysis of sawmills, including cogeneration facilities, and
in particular the sawmill owned and operated by the plaintiffsin
Watson Lake; as a gentleman with experience and along work
history in wood product sales and marketing, both domestic and
international; wood product company and sawmill business plan
devel opment; and wood product company and sawmill financia and
operational analysis.

Subject to that, unless there are questions relating to that last matter,
those are my questions of Mr. Van Leeuwen.

JUSTICE: Thank you. And | understood that defence counsel
took the position they were not challenging the qualifications of Mr.
Van Leeuwen as an expert. Am | right or wrong in that?

MR. FLORENCE:  We'renot challenging his qudifications asan
expert. We may address some of the information he obtained from
the - -

JUSTICE: Oh, yes. But that’ s just per usual.

MR. FLORENCE:  Yes, okay.

[1211] | am satisfied that on the basis of his education and work experience, as set out in his
curriculum vitae that was entered as Exhibit P-14, that Mr. Van Leeuwen is qualified to offer the
opinions that were set out in his report, Exhibit P-15, and | recognize Mr. Van Leeuwen as an expert

witness.

[1212] The evidence of Mr. Van Leeuwen was offered in support of the Plaintiffs claim for
damages but the final decision in that regard lies with the Court. It isfor the Court to assessthe
value and utility of the expert evidence that was tendered; seethe decisionin Fraser River Pile &

Dredge Ltd. v. Empire Tug Boats Ltd. et al. (1995), 95 F.T.R. 43 (T.D.).
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[1213] In hisviva voce evidence, Mr. Van Leeuwen said that his company does consulting work for
adiversified client base, working roughly half the time with clients in Canada and the United States.
The remaining 50 percent of the time is spent working with clients “ offshore”. His company,

IWMG, has officesin Beijing, Chinaand Vancouver, British Columbia.

[1214] Mr. Van Leeuwen observed that, based on the outlook for the short-term log supply and the
Government’s commitment to provide SY FC with along-term THA, the Plaintiffs proceeded with
the Phase 1 construction plan in 1997-1998. Thisisafact. The Plaintiffs did embark on the

construction of the mill, having regard to these factors.

[1215] Additionally, Mr. Van Leeuwen stated, at pages 3 to 4 of hisreport, that Phase 1 of the mill

project was undertaken due to anumber of favourable factors.

[1216] Mr. Van Leeuwen noted that in January 1998, the AAC for commercial timber harvesting
was 450,000 m®. The draft timber management plan, otherwise known as the draft FM P, estimated
that an AAC in excess of 1.5 million m® was sustainable. The 1998 AAC was only 25 percent of the
potential AAC. Mr. Van Leeuwen referred to this as amatter of fact and again, he was weakly

challenged on the source of hisinformation. He was not shaken.

[1217] Mr. Van Leeuwen noted that the Y ukon AAC of 450,000 m® was almost fully allocated to
individual permit holders, most of whom were looking for a viable market for their timber. In cross-

examination, he was asked about the source of thisinformation and at pages 1959-1960, he replied
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that it “came directly from areport which was published by the Y ukon government, which was

supplied to me by South Y ukon Forest Corporation.”

[1218] In my opinion, Mr. Van Leeuwen was basing his opinion on either established facts or on
reasonabl e assumptions. The evidence about the “green rush” in the mid-1990s supports his

opinion.

[1219] Mr. Van Leeuwen also said that in 1997, there was minimal log processing activity in
Y ukon, less than 100,000 m®. He said that most of the log harvest was exported to sawmillsin

northern B.C.

[1220] This statement by Mr. Van Leeuwen isincorrect, since the regulations concerning the 60/40
Rule werein place in December 1995. That regulation prevented the export of the first 60 percent of
harvested logs. However, Mr. Van Leeuwen was not cross-examined on this point. Further, thiswas

the state of affairs which resulted in the 60/40 Rule.

[1221] In my opinion, this factual misstatement is not relevant to Mr. Van Leeuwen’s projections

and does not effect the conclusions of his report.

[1222] He noted in his report that changes in regulationsin 1996-1997 required that a minimum of

60 percent of the timber harvested in Y ukon must be processed in Y ukon. He said that the owners

2010 FC 495 (CanLll)



Page: 326

of SYFC believed that the new regulatory requirement for local processing would increase the

availability of wood for SYFC.

[1223] In cross-examination, Mr. Van Leeuwen said that the regulatory changes did not impact on
the THA because it was for a different time period. He stated that the regulatory scheme was

beneficia to the mill because additional volume would be available to SY FC.

[1224] Mr. Van Leeuwen noted that SY FC had arranged to purchase logs from local loggers and

CTP holders. It was assumed that the new mill would buy the required log input volume at current
market prices fromindividua CTP holdersfor a2 — 3 year start-up period. In thisregard, Mr. Van
Leeuwen issmply stating afact, since SY FC had indeed arranged to purchase logs for loca CTP

holders.

[1225] Mr. Van Leeuwen noted that in 1998, SY FC made plans to formalize log purchase contracts
of 140,000 m® of saw logs per year and considered the establishment of log purchase agreements for
aminimum of 3 years. Thisisfactualy correct and the Plaintiffs were successful in obtaining

215,000 m® of wood in 1999-2000.

[1226] There are also copies of log supply agreements in the documentary evidence.

[1227] Insofar as he stated that the Plaintiffs would be able to purchase logs for an initial 2 — 3 year

start-up period, this assumption is reasonable, in my opinion, and not relevant to his projections.
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[1228] Mr. Van Leeuwen said that the owners of SY FC actively pursued the objective of securing a
long-term THA before construction of the mill. | accept this statement on the basis of the meetings,

and other communications, with the Department.

[1229] He aso considered the factor that both levels of government indicated support for the long-
term alocation of timber for Y ukon sawmills. This statement is contradicted by some evidence and
supported by other evidence. Regardless, Mr. Van Leeuwen was not cross-examined on this point.
Further, | have found that the Department committed to such an alocation. It isaso afact that only
DIAND was authorized to make such an alocation. It is my opinion that there is no negative impact

on Mr. Van Leeuwen' sreport resulting from this statement.

[1230] In order to determine the expectation losses of the Plaintiffs, Mr. Van Leeuwen prepared
two pro forma projections of the earnings of the mill between 2001 and 2010. These projections

were based upon some 17 assumptions that are set out at pages 11 and 12 of hisreport.

[1231] | will not addressall of Mr. Van Leeuwen’s assumptions. | find that his assumptions were
either based on established facts or reasonabl e assumptions based on his extensive experience and

expertise. | will discuss some of the more important assumptions.

[1232] The key assumption, common to both projections, was that a 20 year timber supply

agreement, for 200,000 m® of timber annually, wasin place. | will address Mr. Van Leeuwen's
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assumption that the Plaintiffs would have received a 20 year THA, for 200,000 m® annually, below.
Sufficeit to say at thispoint, | find that it was not an assumption but rather afact. As such, the use

of this assumption in his calculations was reasonable’.

[1233] Also common to both projections was the assumption that once the mill had a secure timber
supply, it would run for 12 months of the year and produce an average of 100,000 BF per shift,

working two shifts.

[1234] | find that as a matter of fact, the Plaintiffs mill was built to produce 100,000 BF. | also find
that when adequate timber was available, the mill worked two shifts and did produce 100,000 BF

per shift.

[1235] Another common assumption included a $5 million investment in 2002 to improve the

sawmill’ s efficiency and lumber recovery factor.

[1236] Lumber recovery factor (“LRF"), as defined by Mr. Brian Kerr, at page 1320 of the
transcript, is, “basically a number that is derived by how many board feet of finished product you're

getting out of around log, from any particular piece of sawmill equipment”.

[1237] With respect to the $5 million re-investment, Mr. Van Leeuwen testified, at page 1923, that:

A. Well, | assumed the sawmill was — or assumed the sawmill
was profitable, reasonably profitable, and | was advised by
shareholders of the company that, given the profits the
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company would have been generating, that the company
would have continued to re-invest part of these profits,
which isavery normal practice in the sswmill industry.
When you make money, you re-invest and improve your
mill.
So, here we' re showing that the company re-invested $5 million of
earned profits to further upgrade and improve the mill. And these
upgrades were related mainly to improving the lumber recovery
factor, which is basically using computers and optimization to
enhance the sawing accuracy of the mill.
[1238] Based on the expert evidence of Mr. Van Leeuwen, that this upgrading was the normal

practicein theindustry, | find that this assumption was reasonable and not speculative.

[1239] Mr. Van Leeuwen also assumed that Phase 2 of the mill project would have been compl eted.
Phase 2 contemplated dry kilns, planers and a cogeneration facility which would burn waste
products from the mill, generating electricity to operate the mill and allowing the Watson Lake

sawmill to sell excess power to the Watson Lake grid.

[1240] Thereisample evidencein therecord that Phase 2 was an integral part of the Plaintiffs
business plan. There is aso evidence that the Plaintiffs had undertaken theinitial steps necessary to
commence Phase 2. | refer to the cogeneration consultation report created by Veco/Semens. | also
refer to the read-ins of the examination for discovery of Mr. Alan Kerr. Mr. Kerr was questioned
about expenditures on Phase 2, at pages 2933 to 2934 of that transcript. The evidence was:

Q. But you did expend money on Phase || after the date of this
document, didn’t you?
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A. With our study and costs, yeah, there was probably some

money.
[1241] Mr. Van Leeuwen assumed that SY FC would borrow the money necessary to complete
Phase 2, that isthe addition of the dry kilns, the planers and the cogeneration plant. His report

includes, at Appendix 7.8, atable of the prime interest rates from 1980 to 2005.

[1242] Mr. Van Leeuwen noted that SY FC had received an assurance from EnerVest that it would
be able to raise the $14 million necessary to complete Phase 2, if a THA of 200,000 m* was
available. This observation by Mr. Van Leeuwen is based on fact, as appears from the
correspondence from EnerVest found in Exhibit D-81, Tab 32. He was not challenged on this

assartion, in cross-examination.

[1243] | find, on the balance of probabilities, that the Plaintiffs would have proceeded with Phase 2
of the mill project, but for the lack of a secure and adequate source of fibre for the mill. Thereis

ample evidence in the record to support this finding.

[1244] A related common assumption, upon which Mr. Van Leeuwen’ s projections were based,

was that the Plaintiffs would have been able to sell excess eectricity to the Y ukon Power Authority.

[1245] The evidence was that Watson Lake was not connected to an external power grid. As such it

generated its own dectricity with diesel generators. Mr. Van Leeuwen considered the actual price of
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diesal and the actua price of electricity in Watson Lake. He concluded that his calculations were

very conservative given the significant increase in oil prices since he had completed his report.

[1246] Mr. Van Leeuwen'’s projections were based on the cogeneration facility that would have

been built if a secure timber supply had been provided.

[1247] He considered the actual electrica requirements for Watson Lake and projected the usage of
the mill. In his cross-examination he explained that this information was derived from the

Veco/Semens Technical Report and from a meeting with the manager of Veco’'s Burnaby office.

[1248] | also note that the cogeneration facility had been in the Plaintiffs' business plans as

provided to the Defendant since the beginning of 1996.

[1249] It was aso recommended to DIAND, in the Anthony-Seaman Report at Exhibit P-79, Tab
226, by the consultants the Department hired to review the Watson Lake mill, that:

The utilization of the whole tree and the next stepsin value adding

are much more important goal's than the addition of afew more

points of green lumber recovery. The co-generation plant using mill

residualsthat is being proposed by South Y ukon Forest Corporation

to provide mill and local electricity are projects that should be

encouraged and supported, as a part of whole tree utilization.
[1250] On the basis of the evidence, | find that it was reasonabl e to conclude that the Plaintiffs

would have been able to sell the excess el ectricity produced by the cogeneration facility, as

contemplated in Phase 2.
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[1251] Mr. Van Leeuwen testified about his familiarity with cogeneration facilities, at page 1904 of

the transcript, where he said:

Q. Are you familiar with the operation of cogeneration
facilities?
A. Yes, | am.

Q. And are you familiar with the operation of cogeneration
facilitiesin the context of sawmills?

A. Yes, | am.

[1252] He was challenged in cross-examination about his expertise in assessing the value of the
cogeneration facility. He acknowledged that his company did not consult on cogeneration or the
construction of cogeneration plants. As mentioned above, Mr. Van Leeuwen had sought
information from the Veco/S emens Technical Report and followed up receipt of information from

Veco by meeting with the manager of the Burnaby office.

[1253] Mr. Van Leeuwen testified that the purpose of that meeting was to review the report that he
had received, that isthe Veco/S emens Canada Technical Report, and to seek clarification. Aswell,
according to histestimony, Mr. Van Leeuwen asked some specific questions about the power used

by the mill and about the availability of excess power. He used that information in his report.

[1254] In my opinion, the reliance by Mr. Van Leeuwen upon factual information obtained by

knowledgeabl e sources, including the Y ukon Power Authority in Watson Lake, does not diminish
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the weight to be given to his evidence. He gave afactua context for his cal culations of income from
the cogeneration facility. His evidence in that regard was not shaken in cross-examination. In my

opinion, Mr. Van Leeuwen was credible and reliable in his evidence in this regard.

[1255] Inany event, Mr. Van Leeuwen was introduced as an expert in the following terms:

...on the projected financia operational and product marketing

analysis of sawmills, including cogeneration facilities,...wood

product company and sawmill business plan development; and wood

product company and sawmill financial and operationa analysis...
[1256] The Defendant did not challenge Mr. Van Leeuwen’s qualification as an expert in these
areas. The Court accepts Mr. Van Leeuwen as an expert in these areas. As such, | accept his

evidence in respect of the expected profits of a sawmill operation with an included cogeneration

facility.

[1257] Although he only provided a detailed projection for the years 2001 to 2010 in hisreport, he
said that he expected the foregone profits for the ten year period 2010 to 2020 to parallel those that
he had calculated for the period 2001 to 2010, as set out in the diagrams that form part of hisreport,

Exhibit P-15.

(iv)  Damages 2001 to 2010

[1258] | will first address the damages for 2001 to 2010.
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[1259] Mr. Van Leeuwen noted in his report that he had produced two pro formas. His two pro
formas addressed financial projectionsfor SYFC over a 10 year period from 2001 up to and

including 2010.

[1260] The Plaintiffs seek recovery of damagesin the amount set out in pro formano. 1 of the
report tendered by Mr. Van Leeuwen. Pro formano. 1 was based upon the further assumption that
the Plaintiff SYFC would have invested approximately $3 to $4 million to make a number of
improvements to the mill in mid-1999, during the construction stage of Phase 2. On the basis of the
assumptions that he made, Mr. Van Leeuwen projected earnings before interest, taxes, depreciation
and allowances (“EBITDA”) over 10 years from 2001 to 2010, inclusive, as $48,906,893. He
projected the earnings of the Plaintiff SY FC, over the same time frame, on the basis of earnings

before taxes and after depreciation and interest (“EBT”) as $35,906,893.

[1261] Hissummary for pro formano. 1 isasfollows:

. Summary of Financial Project #1:

. Projected 10 year unrealized Earnings Before Interest,
Taxes, Depreciation and Amortization (EBITDA) from
2001 to 2010 equa $35.5 million. Projected 10 year
unrealized Earnings Before Taxes (EBT) equals $28.6
million;

. Projected 10 year unrealized EBITDA for the 2 megawait
co-generation facility from 2001 to 2010 equals $13.4
million. Projected 10 year unredized EBT equas $7.34
million, and

. Total SYFC unrealized EBITDA for 2001 to 2010 equals
$48.9 million.

Projected unrealized 10 year EBT equals $35.9 million.
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[1262] Mr. Van Leeuwen prepared pro formano. 2 upon the same basis as pro formano. 1, for the
same time frame, with the exception that he excluded the investment of some $3 - $4 miillion. He
assumed that the money that was available for the completion of Phase 2, in the amount of $14.5
million, would have been spent on “new dry kilns, a planer mill and awood fuelled co-generation

plant as planned”.

[1263] Inthe more restricted projections for pro formano. 2, Mr. Van Leeuwen projected the
EBITDA as $42,469,973. He projected the EBT for pro formano. 2 as $30,069,973. His report

provides the following summary with respect to pro formano. 2:

Summary of Financia Projection #2:

* Projected 10 year unrealized EBITDA earnings from 2001 to
2010 equal $29.1 million. Projected 10 year unredlized EBT
equals $22.7 million;

* Projected 10 year unrealized EBITDA for the 2 megawatt co-
generation facility from 2001 to 2010 equals $13.4 million.
Projected 10 year unrealized EBT equals $7.34 million, and

* Total SYFC unrealized EBITDA for 2001 to 2010 equals
$42.5 million. Projected unrealized 10 year EBT equals $30.1
million.

[1264] Exhibit P-15 contains charts showing the calculations that Mr. Van Leeuwen made.

[1265] His assumption that the Plaintiffs would have invested approximately $3 to $4 million to
make a number of improvementsin 1999 was based solely on the advice of Mr. Oulton to Mr. Van
Leeuwen. Thereisno other evidencein thisregard. In the circumstances, in my view it ismore

prudent to rely on pro formano. 2 as prepared by Mr. Van Leesuwen.
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[1266] Mr. Van Leeuwen did not include revenuesin respect of the proposed Phase 3 for the
project, that is the value-added plant. “Vaue-added concept” means that low value wood is turned

into something with a higher value.

[1267] In hisreport, Mr Van Leeuwen reviewed the potential markets for the products from the
Plaintiffs mill. He based his assumptions about revenues in the years 2001 through to 2007 upon
the actual and real prices of wood. Mr. Van Leeuwen made it very clear in both hiswritten report
and in hisoral evidence that he used “real” valuesfor lumber in hisreport for the years 2001 to
2007 inclusive because those figures were available to him. Mr. Van Leeuwen used actua revenue

figuresin the industry as reported by Random Lengths.

[1268] For the years when the actual wood prices were not available, Mr. Van Leeuwen projected
those prices, on the basis of his experience in the industry. He characterized his future projection of

dimension lumber prices as*“ conservative’.

[1269] He aso based the cost of diesdl fudl on actua prices up to 2007. He then projected the price
for the remaining three years. With respect to the high cost of oil, he characterized his costs for

diesd fud as“conservative’.

[1270] | note that Mr. Van Leeuwen testified that he had considered a 50 year time-span in order to

project the cycle of wood prices. | am satisfied that Mr. Van Leeuwen’ s projections were
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reasonable. The estimation of market factors and costs, with respect to sawmill operation, falls

within Mr. Van Leeuwen' s expertise.

[1271] He aso used the actua stumpage rates in generating his projections. On cross-examination
he testified that he was unaware that the stumpage rates between the Plaintiffs and the Defendant

would have been the subject of negotiation.

[1272] The actual stumpage rates under the Yukon Timber Regulations were amended in 1995 by
SOR/95-387. The stumpage royalty for logs processed in the Y ukon was $5.00/m>. In 1996 the

stumpage royalty, for this category of timber, was reduced to $2.62/m?, by SOR/96-549.

[1273] Thereisevidencein the record with respect to the stumpage paid by KFR for timber cut off
their commercial THA; see Exhibit P-80, Tab 26. That evidence shows that stumpage royalties for

KFR were set at $1.75/m” for pine logs for the years 1995 to 1997.

[1274] Thereisevidencein therecord that shows that the Watson Lake mill was designed for the

small upland pine logs.

[1275] Asaresult, | am satisfied that by relying upon actua stumpage Mr. Van Leeuwen’s
projections would be conservative. As such, | find that the fact that he did not know that sstumpage

rates were subject to negotiation, does not affect the reliability of his projections.
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[1276] Mr. Van Leeuwen based his projections of the Plaintiffs' lost income upon the assumption
that SYFC would sell 100 percent of its production in the readily accessible markets of the Y ukon
Territory and Alaska. Although he was aware that the Plaintiffs were a so considering sales to the
Japanese market and he said in his oral evidence that probably about 15 percent of the mill’s
production would be exported to Japan, he did not use any sales to the Japanese market in

calculating the average value of SYFC's product.

[1277] Mr. Van Leeuwen grounded his opinion asto sales from the mill upon the view that 75
percent of the kiln-dried, planed lumber would be sold to the Alaska market, with generally the
remaining 25 percent sold to the local market in Y ukon. The “kiln-dried, planed lumber” would be
the product after completion of Phase 2 of the capital investment plan, afundamental assumptionin

the preparation of hisreport.

[1278] With respect to the Alaskamarket, Mr. Van Leeuwen estimated that some 65 to 70 million
board feet per year would be consumed in that market. Thisis areasonable estimate that he derived
from the MacDowell Report. He was cross-examined at pages 1988-1989 about the different types

of measuring but not asto any implication of there being a difference.

[1279] In commenting on the Alaska market, Mr. Van Leeuwen noted that this used only 20
percent spruce, pine and fir (“SPF”) in 1998. He assumed that the consumption of SPF would
increase due to the significant cost advantages and he assumed that 75 percent of the lumber

produced by SY FC would be sold to the Alaska market.
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[1280] In cross-examination, Mr. Van Leeuwen dightly reduced the volume that would be sold to
the Alaska market to the range of 50 — 60 percent. Asaresult, the projected losses of the Plaintiffs

will be reduced accordingly.

[1281] He supported his opinion asto the likelihood of a*“local” market, including the Alaska
market, by reference to the “unique’ location of the mill on a site adjacent to the Alaska Highway, a
fact that meant significant reduction to the costs of transporting wood to the Alaska market.
Transportation by road was available and that mode of transportation was significantly lower than
the costs of transporting lumber from the usua sources for that market, that is the states of

Washington and Oregon in the United States.

[1282] Mr. Van Leeuwen' s observationsin thisregard are based on fact. He was cross-examined

briefly at pages 1978 to 1979:
Q. “High-quality structural lumber”. Again in the same
sentence, “...the SPF would have a considerable freight cost
advantage over imported lumber. Y ou're talking freight cost
advantage to Alaska?

A. Y es, and to the Y ukon.

Q. Was that freight cost advantage incorporated into the
premium that you had set out in your pro formas, for the number?

A. Yes. Yes, itis.
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Q. So that’ s where the difference in price came mainly, was

the freight cost advantage?
A. Yes.
Q. Thank you.

A. And again, | was conservative. But that’sright.

[1283] Mr. Van Leeuwen, both in hisreport and hisora evidence, commented upon the value of
the fact that the timber resources of the Y ukon Territory were exempt from the countervailing anti-
dumping duties of 20 — 25 percent that were imposed by the United States Government relative to
the softwood lumber dispute with Canada. He also noted that the timber from Y ukon was not
subject to the 15 percent export tax that was imposed on certain Canadian lumber products when the
countervailing anti-dumping duties were ended in 2003. These features meant that the cost structure

of wood from Y ukon was attractive.

[1284] It makes senseto me that Y ukon would be a ready and willing market to purchase lumber
from the Plaintiffs’ mill. The mill would be employing local residents and generating incomein
Watson Lake, possibly elsawherein southeast Y ukon. The work provided by the operations of the

mill would enable the residents to purchase wood products for their personal use.

[1285] Given the obvious boost to the Y ukon economy from continued operation of the Plaintiffs
mill, the price advantage resulting from reduced shipping costs and the opportunity to buy from a
“home town” manufacturer, | see no reason to question Mr. Van Leeuwen’ s assumption that 25

percent of SYFC’s production would be purchased in Y ukon.
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[1286] Mr. Van Leeuwen, in the course of cross-examination, was also questioned about hisrolein
the audit of the Watson Lake mill that was completed in March 2001. A copy of the audit report
prepared by Mr. Van Leeuwen was entered as Exhibit D-16. In that report, Mr. Van Leeuwen

described the Plaintiffs undertaking as a*half-built” mill.

[1287] In cross-examination, Mr. Van Leeuwen explained what he meant in the Mill Audit by
“half-built mill”. He also explained what he meant by “old, inefficient, cost-ineffective’. He drew
the distinction between a“mill” and “plant”, and he said that the “sawmill is just the part of the mill
that takes the logs and makes rough green lumber” ; pages 1970 and 1971 of the transcript:

Q. And inyour other report, you refer to it as* old, inefficient,

cost-ineffective’.

A. Becauseit wasonly half themill. | think | waslooking - - in

thisterm - - you have to understand, there’' s aterm for a sawmill and

there’ saterm for a plant. Y ou know, they’ re not the same. They

don’t mean the same. The sawmill plant means the whole plant with

the sawmill, the kilns, the planer mill, the log processing. A sawmiill

isjust the part of the mill that takes the logs and makes rough green

lumber.
[1288] Mr. Van Leeuwen testified that “half a sawmill” could only produce rough green lumber. He
explained that it did not use kilnsto dry the lumber nor a planer which is needed to produce

dimensiona lumber. He said, relative to Exhibit D-16, that he was describing what he saw when he

did the Mill Audit.
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[1289] Thisresponse, in my opinion, is reasonable. In my view, hisreport at Exhibit P-15, isan
opinion premised upon other factors and other considerations than were addressed in the Mill Audit.
The two documents deal with two very different mandates. His expectation |osses were based on the
reasonable assumptions that a $5 million upgrade and that the devel opment of Phase 2 would occur.
Asaresult, his assessment of the mill before the upgrade and development of Phase 2 does not

negatively affect his projections.

[1290] Mr. Van Leeuwen was challenged in cross-examination about the LRF used in his

projections.

[1291] Mr. Van Leeuwen testified that he did not know specifically how SY FC measured its LRF.
The possibility that the LRF assumed by Mr. Van Leeuwen was not accurate, could affect the
quantity of lumber produced by 10 percent. Mr. Van Leeuwen himsalf acknowledged this; see page

2012.

[1292] This could mean an approximate increase in costs per year of $300,000, which would result

in acorresponding decrease in profits of the same amount; see pages 2013 to 2014.

[1293] Mr. Van Leaewuan was a so questioned about his assumption that the LRF would improve
over time, even without any additional investment. In my view, Mr. Van Leeuwen’s opinion that the
LRF would improve in the future, without additiona investment, was reasonable. Once the mill was

operating on a steady basis, that is on a full-time basis without shut-downs occasioned by the lack of
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a secure timber supply, the employees would become more efficient and able to maximize the

production from the logs.

[1294] Thelonger the mill wasin operation, the more experienced and capable its employees

would become and there would be a corresponding increase in productivity.

(V) Damages 2011 to 2020

[1295] | will now address the expectation losses for 2011 to 2020.

[1296] Thereisaquestion asto the applicable time frame for calculating damages. Isit reasonable

to assess damages by reference to a 20 year period? In my opinion, the answer is“yes’.

[1297] Mr. Van Leeuwen has provided detailed projections for aten year period, that is 2001 to
2010. He did not carry out the same detailed analysis for the next decade, 2011 to 2020. Yet, he
provided the written opinion that he had no reason to expect that the profit for the period 2011 to

2020 would differ significantly from those for 2001 to 2010.

[1298] Mr. Van Leeuwen'sreport addresses this at page 5 of Exhibit P-15 as follows:

It isimportant to note that SY FC applied for, and expected to
receive, a 20 year timber harvesting area (THA) of 200,000 m3 per
year. IWMG has only provided a detailed ten year financial
projection (2001 to 2010). However, it can be assumed that the
SYFC mill would have had smilar earnings from 2011 to 2020
based on typical 10 year and long term North American lumber
supply/demand (price) trends. Although detailed annual financial
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projections are not possible for 2011 to 2020 (could only be based on
long range price trends), it can be assumed, based on long term
industry supply/demand (price) trends, that the company could
achieve similar EBITDA and EBIT earnings from 2011 to 2020 as
projected for 2001 to 2010.

(Emphasisin original)

[1299] In hisora evidence he said it was difficult to project those earnings due to the cyclica
nature of the lumber industry. However, in cross-examination he testified as follows, a pages 1905
to 1907:

A. It'svery ugly today. And lumber prices are probably 50
percent lower than they were only two years ago. So asaresult,
companies that were making alot of money two years ago are now
losing alot of money.

But the concept | was referring to here is that, even though
as a consulting company, we were very uncomfortable devel oping
aten-year forecast showing year by year all the detail of what the
lumber selling price would be, what would be the value for the
generation of electricity. We do believe that the lumber industry
over the last 50 years has worked in avery cyclical manner. In
other words, the lumber market is constantly moving up or down.
It's never flat. And that movement of up and downiscyclical in
nature and, if you look at about a 50-year time span, you will see
that almost every ten yearsthereis a peak and there is a bottom
within ten-year periods, which isrelated to U.S. housing starts. So
what I’m conveying hereisthat the ten years which | did analyze
and project show a span of time in which the —avery typical span
of time in the lumber industry where the market went to apeak in
2005, has cometo avalley in 2008, and is expected to improvein
2009 and then 2010 and gradually build up strength again into the
early 2011, 2012.

So, what I'm maintaining, or what we' re maintaining, is
that we expect the period 2011 to 2020 to contain asimilar cycle
peak and valley that we experienced from 2001 to 2010.

Q. S0, to be clear, sir, while the schedule that we'll refer toin
afew minutes projects losses or profits, however you choose to
characterize them, through to the end of 2010, what you are saying
in this particular paragraph isthat, if you take it to the next ten-
year period beyond that, then that is a further consideration.
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A. Definitely. Because, as| indicated, we'rein the valley.

We expect lumber pricesto improvein 2011, 2012, 2013. When

the next peak will bein that ten-year period is hard to say, but we

do believe there will be a peak, and then there will be another

valley, somewhere in that 2011 to 2020 period.
[1300] The reasonableness of Mr. Van Leeuwen’s 20 year projectionsisinexorably linked with the
reasonableness of his assumption that the Plaintiffs would have received 20 year |long-term tenure

from the Defendant, with a secure supply of wood in the volume of 200,000 m? per year.

[1301] Did Mr. Van Leeuwen reasonably assume that the Plaintiffs would have received a 20 year
THA? Having regard to the totality of the evidence, in my view Mr. Van Leeuwen’ s assumption

about aTHA for 20 yearsisreasonable.

[1302] In my opinion, it was reasonable for Mr. Van Leeuwen to base his opinion asto the
Plaintiffs future losses, upon the assumption that the Plaintiffs would have had secure long-term
tenure. After al, that iswhat this action is about and | have aready found that such acommitment

was indeed made to the Plaintiffs.

[1303] Specificaly, | have made afinding that for the purposes of the Plaintiffs mill, 200,000 m*
was “ an adequate supply”. | have also made a finding that the commitment was for a 20 year supply

of timber.
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[1304] Inlight of those facts, | find that it was reasonable to make the assumption that the
Plaintiffs had received a20 year agreement for access to a supply of 200,000 m? of timber per year.

| dso find that it was reasonable to eval uate the expectation losses over a period of 20 years.

[1305] In hisreport, Mr. Van Leeuwen said that the Plaintiff SY FC had “applied for, and expected
to receive, a 20 year THA of 200,000 m® per year”. As| have said earlier, thisis not true because
SYFC had not applied for a20 year THA, indeed it had not applied for a THA of any duration.
However, underlying this assumption isthe Plaintiffs’ assertion that the Defendant had made a

commitment to provide along-term and adequate supply of wood, if amill were built.

[1306] | have made afinding that this commitment was made.

[1307] Inthese circumstances, the fact that Mr. Van Leeuwen misstated the fact in this part of his

report does not matter.

(vi)  Conclusion on Damages

[1308] Asnoted earlier, the Defendant did not lead any independent evidence on damages. This, of
course, was her right since the Plaintiffs bear the burden of establishing that they have suffered a
loss and the quantum of that loss, upon the usua burden in civil matters, that is the balance of

probabilities.
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[1309] The Defendant cross-examined Mr. Alan Kerr and Mr. Van Leeuwen. In neither instance

did she serioudy challenge the evidence that was presented on behalf of the Plaintiffs.

[1310] In the cross-examination of Mr. Van Leeuwen, the Defendant questioned him about some of
his assumptions. | am satisfied that in his answers, Mr. Van Leeuwen adequately explained what he
had written in his report. In those few instances where he misstated the facts, those factual

misstatements have no material effect.

[1311] | have noted the salient points of Mr. Van Leeuwen’s evidence. He was a steady witness
who was not shaken in cross-examination. He offered a reasonable explanation for the superficialy
opposing views expressed in Exhibits P-15 and D-16. His evidence, in Exhibit P-15 and in cross-
examination, is based upon his personal knowledge of relevant facts relating to the lumber industry
and review of relevant documents, as well as his opinion based upon his professiona skill and
experience. | accept his evidence as credible, relevant, useful for the determination of damages and
not subject to any exclusionary rule; see R. v. Mohan, [1994] 2 S.C.R. 9 and Merck & Co. v. Apotex

Inc. et al. (2005), 274 F.T.R. 113 (F.C..

[1312] | am satisfied that the assumptions relied upon by Mr. Van Leeuwen in making these
financia projections are reasonable, subject to my observations about a reduction in profits having
regard to the modification in his evidence asto the volume of the Plaintiffs' products that will be

sold in the Alaska market and also having regard to some uncertainty about the LRF.
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[1313] Mr. Van Leeuweninitially calculated under pro formano. 2 that the mill had an unrealized
EBITDA of $42,500,000, for 2001 to 2010. As| previoudy stated, this amount must be reduced due
to the change in Mr. Van Leeuwen’ s evidence with respect to the Alaska market. It must also be
reduced to account for the LRF. As such, | find that on the balance of probabilities the Plaintiffs
expectation losses for 2001 to 2010 were $31,000,000. The Plaintiffs are entitled to recover these

expectation |osses as damages.

[1314] | have chosen to rely on the precise calculation of expectation losses from Mr. Van
Leeuwen’s evidence, but in any event these damages, totalling $31,000,000, represent a reasonable
amount of compensation for the expectation losses of 2001 to 2010. Any difficultiesin calculation
should not prevent the Plaintiffs from recovery of this reasonable quantum of compensation; see

Wingate.

[1315] Further, | have accepted that it was reasonable to project the expectation losses for 20 years.
However, | find that the calculation of the further 10 years of expectation losses, for 2011 to 2020, is
not capable of a precise mathematical calculation. Nevertheless, | agree with the Manitoba Court of
Appeal in Wingate that it is“ better that the damaged party receive areasonable, if not

mathematically measurable, amount than that there should be no compensation for the loss.”

[1316] The Defendant was aware of the Plaintiffs’ intentions to proceed with value-added facilities.
As such she had notice that failure to fulfill her obligations would prevent the Plaintiffs from

realizing their expectations with respect to Phase 3; see Exhibit P-79, Tab 282.
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[1317] Aswadll, the Defendant had been advised in the Kaska Forest Products Sawmill Project
Study in April 1997, that the primary markets of a Watson Lake sawmill should be Japan, Korea

and Taiwan.

[1318] Mr. Van Leeuwen did not consider the impacts of any future improvements to the mill, the
construction of the planned value-added plant or salesto the Japanese market. As such, | believe
that the reasonabl e expectation losses would be somewhat higher in the second 10 year projection,

that is 2011-2020.

[1319] Asaresult, and considering al of the evidence, | find on the balance of probabilities that the

Plaintiffs' reasonable expectation losses for 2011 to 2020 are $36,000,000. The Plaintiffsare

entitled to recover these expectation losses as damages.

[1320] | find that the Plaintiffs are entitled to recover their expectation losses from 2001-2020, in

the amount of $67,000,000, together with pre-judgment interest as discussed bel ow.

7. Punitive Damages

[1321] The Plaintiffs seek recovery of punitive damages aswell. Thisisa special category of
damages, for which the award is subject to specia considerations. In Honda Canada Inc. v. Keays,
[2008] 2 S.C.R. 362, the Supreme Court of Canadaissued the following caution at para. 68:

[68] Evenif | wereto give deferenceto the trial judge on thisissue,
this Court has stated that punitive damages should "receive the most
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careful consideration and the discretion to award them should be
most cautioudly exercised” (Vorvis, at pp. 1104-5). Courts should
only resort to punitive damages in exceptional cases (Whiten, at para.
69). The independent actionable wrong requirement is but one of
many factors that merit careful consideration by the courtsin
allocating punitive damages. Another important thing to be
consdered is that conduct meriting punitive damages awards must be
"harsh, vindictive, reprehensible and malicious’, aswell as"extreme
in its nature and such that by any reasonable standard it is deserving
of full condemnation and punishment” (Vorvis, at p. 1108). ...

[1322] Thetest for the award of punitive damages was set out by the Supreme Court in Whiten v.
Pilot Insurance Co., [2002] 1 S.C.R. 595, at para. 36 asfollows:

Punitive damages are awarded against a defendant in exceptional
cases for "malicious, oppressive and high-handed" misconduct that
"offends the court's sense of decency": Hill v. Church of Scientology
of Toronto, [1995] 2 S.C.R. 1130, a para. 196. The test thus limits
the award to misconduct that represents a marked departure from
ordinary standards of decent behaviour. Because their objectiveisto
punish the defendant rather than compensate a plaintiff (whose just
compensation will already have been assessed), punitive damages
straddle the frontier between civil law (compensation) and criminal
law (punishment).

[1323] Thetest isnot easy to meet but | am satisfied on the basis of the evidence in this case that

the Plaintiffs have met the test.

[1324] InWhiten, at para. 92, the Supreme Court said that * punitive damages are directed to the

quality of the defendant’ s conduct, not the quantity (if any) of the plaintiff’sloss.”

[1325] Further, at para. 94, the Court identified factors to be considered by the trier of fact in

awarding punitive damages as follows:
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To thisend, not only should the pleadings of punitive damages be
more rigorous in the future than in the past (see para. 87 above), but
it would be helpful if the trid judge's charge to the jury included
words to convey an understanding of the following points, even at
the risk of some repetition for emphasis. (1) Punitive damages are
very much the exception rather than the rule, (2) imposed only if
there has been high-handed, malicious, arbitrary or highly

reprehensi ble misconduct that departs to a marked degree from
ordinary standards of decent behaviour. (3) Where they are awarded,
punitive damages should be assessed in an amount reasonably
proportionate to such factors as the harm caused, the degree of the
misconduct, the relative vulnerability of the plaintiff and any
advantage or profit gained by the defendant, (4) having regard to any
other fines or pendties suffered by the defendant for the misconduct
in question. (5) Punitive damages are generally given only where the
misconduct would otherwise be unpunished or where other penalties
are or are likely to be inadequate to achieve the objectives of
retribution, deterrence and denunciation. (6) Their purposeis not to
compensate the plaintiff, but (7) to give a defendant his or her just
desert (retribution), to deter the defendant and others from similar
misconduct in the future (deterrence), and to mark the community's
collective condemnation (denunciation) of what has happened. (8)
Punitive damages are awarded only where compensatory damages,
which to some extent are punitive, are insufficient to accomplish
these objectives, and (9) they are given in an amount that is no
greater than necessary to rationally accomplish their purpose. (10)
While normally the state would be the recipient of any fine or
penalty for misconduct, the plaintiff will keep punitive damagesasa
"windfall" in addition to compensatory damages. (11) Judges and
juriesin our system have usually found that moderate awards of
punitive damages, which inevitably carry a stigmain the broader
community, are generally sufficient.

(Emphasisin original)

[1326] InWhiten, aclaim under an insurance policy, the Supreme Court found that punitive
damages were justified on the basis that the defendant was in breach of the distinct and separate

obligation to deal with its policyholdersin good faith. It found that this breach was independent of

and in addition to the breach of the contractual duty to pay theloss.
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[1327] Inthe present case, | have found that the Defendant breached its contract to supply the
Plaintiffs with an adequate supply of wood, once the Plaintiffs had acted on the Defendant’s

promisein that regard and built the mill.

[1328] In Whiten, the Supreme Court held that an award of punitive damages required the Plaintiffs
to show that they have suffered an * actionable wrong” that isindependent of the causes of action for
which they will be compensated. In this action, | have found that the Plaintiffs have succeeded in

their claims for breach of contract, negligence and negligent misrepresentation.

[1329] It ismy view that the conduct of the Defendant relating to the breach of contract here
amount to an “actionable wrong” as discussed in Vorvis and Whiten. At para. 79 of Whiten, the
Supreme Court said the following:

In the case at bar, Pilot acknowledges that an insurer is under a duty

of good faith and fair dealing. Pilot saysthat thisisa contractual

duty. Vorvis, it says, requires atort. However, in my view, abreach

of the contractua duty of good faith isindependent of and in addition

to the breach of contractual duty to pay theloss. It constitutes an

“actionable wrong” within the Vorvis rule, which does not require an

independent tort. | say thisfor several reasons.
[1330] In my opinion, the conduct of the Defendant here was misconduct. It was conduct that
caused the breach of the contract. The breach was the failure to deliver an adequate supply of timber
for the Watson Lake mill. However, the misconduct of the Defendant was such that it frustrated the

fulfillment of her contractual obligations.
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[1331] The Defendant hastried to characterize the conduct of its employees and agents as acting in
the interest of Canadians by responsibly protecting the forest resources. | reject that argument. This
contention by the Defendant is similar to the argument presented in LaPointe et al. v. Canada
(Minister of Fisheriesand Oceans) et al. (1992), 51 F.T.R. 161 (T.D.). Justice Collier, in LaPointe,
observed, at para. 64, that:
The defendants have maintained throughout, their actions were

not undertaken in a high-handed or arrogant manner but rather were

proceeded with after much deliberation and with the sole objective of

protecting and preserving the fishing industry. | am not persuaded in

the least, by this assertion.
[1332] | find that the conduct of the Defendant in this regard amounts to a breach of the obligation

to discharge a contractual duty in good faith, an independent actionable wrong as discussed by the

Supreme Court in Whiten.

[1333] | find that the action of some of the Defendant’ s employees and agents were “harsh,
vindictive, reprehensible and malicious’, the criteriaidentified by the Supreme Court in Honda. |
have reviewed in some detail in my discussion of bad faith in that part of this judgment dealing with

negligence.

[1334] | have aso reviewed the conduct of the Defendant during the trial in my discussion about

the conduct of thetridl.

[1335] In Whiten, the Supreme Court of Canada capped an award of punitive damages at $1

million.
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[1336] | am mindful of the reason for the award of punitive damages, that is to punish behaviour
that offends decent society. Aswaell, | acknowledge the guidance in Whiten that an award of
punitive damages must be proportionate to the need for deterrence and that the award must be

reasonable and rational.

[1337] Having regard to these factors, | am satisfied that an award of punitive damagesin this case
iswarranted but in an amount less than the maximum. | assess those damages in anomina amount
of $50,000, having regard to my assessment of general compensatory damages for the Plaintiffs

expectation losses.

[1338] Therecord isreplete with evidenceillustrating the high-handed, arbitrary and highly
reprehensible behaviour by servants and agents of the Defendant. | have already identified several

examples of such behaviour.

[1339] The Defendant should be warned against the future repetition of this manner of conduct. At
para. 37 of Whiten, the Supreme Court commented on the purpose of punitive damages, as follows:

Punishment is alegitimate objective not only of the criminal law but
of the civil law aswell. Punitive damages serve aneed that is not met
either by the pure civil law or the pure criminal law. In the present
case, for example, no one other than the appellant could rationally be
expected to invest legal costs of $320,000 in lengthy proceedings to
establish that on this particular file the insurer had behaved
abominably. Over-compensation of a plaintiff is given in exchange
for thissocially useful service.
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[1340] The Paintiffs claimed interest upon any judgment awarded to them in this action. Both the

Federal Courts Act and the Crown Liability and Proceedings Act address the award of pre-

judgment interest and judgment interest, also known as post-judgment interest. Each of these

statutes make provision for the award of interest by reference to the prevailing rate of interest in the

province when the * cause of action” arisesin the province. Prejudgment interest is provided for in

subsection 36(1) of the Federal Courts Act, asfollows:

Prgjudgment interest — cause
of action within province

36 (1) Except as otherwise
provided in any other Act of
Parliament, and subject to
subsection (2), the laws relating
to prgudgment interest in
proceedings between subject
and subject that areinforceina
province apply to any
proceedingsin the Federal
Court of Appeal or the Federal
Court in respect of any cause of
action arising in that province.

Intérét avant jugement — Fait
survenu dans une province

36 (1) Sauf disposition contraire
de toute autre loi fédérale, et
sous réserve du paragraphe (2),
lesregles de droit en matiére
d'intérét avant jugement qui,
dans une province, régissent les
rapports entre particuliers

S appliquent atoute instance
devant la Cour d’ appe fédérae
ou laCour fédérae et dont le
fait générateur est survenu dans
cette province.

[1341] Judgment interest is authorized by subsection 37(1) of the Federal Courts Act, asfollows:

Judgment interest — causes of
action within province

37 (1) Except as otherwise
provided in any other Act of
Parliament and subject to
subsection (2), the laws
relating to interest on
judgments in causes of action
between subject and subject

Intérét sur les jugements —
Fait survenu dans une seule
province

37 (1) Sauf disposition
contraire de toute autre | oi
fédérale et sous réserve du
paragraphe (2), lesrégles de
droit en matiére d'intérét pour
les jugements qui, dans une
province, régissent les rapports
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that arein forcein aprovince
apply to judgments of the
Federal Court of Appeal or
the Federal Court in respect of
any cause of action arising in
that province.

Prejudgment interest, cause of
action within province

31 (1) Except as otherwise
provided in any other Act of
Parliament and subject to
subsection (2), the laws relating
to prgudgment interest in
proceedings between subject
and subject that areinforcein a
province apply to any
proceedings against the Crown
in any court in respect of any
cause of action arising in that
province.

Judgment interest, causes of
action within province

31.1 (1) Except as otherwise
provided in any other Act of
Parliament and subject to
subsection (2), the laws relating
to interest on judgmentsin
causes of action between
subject and subject that arein
forcein aprovince apply to
judgments againgt the Crown in
respect of any cause of action

entre particuliers s appliquent
atoute instance devant la Cour
d’ appel fédérale ou la Cour
fédérale et dont le fait
générateur est survenu dans
cette province.

[1342] Sections 31 and 31.1 of the Crown Liability and Proceedings Act are also relevant.

Subsection 31(1) is applicable and provides as follows:

Intérét avant jugement — Fait
survenu dans une province

31 (1) Sauf disposition contraire
de toute autre loi fédérale, et
sous réserve du paragraphe (2),
lesregles de droit en matiére
d'intérét avant jugement qui,
dans une province, régissent les
rapports entre particuliers

S appliquent atoute instance
visant I’ Etat devant le tribunal
et dont le fait générateur et
survenu dans cette province.

[1343] Subsection 31.1(1) isaso relevant and provides asfollows:

Intéréts sur les jugements —
Fait survenu dans une province

31.1 (1) Sauf disposition
contraire de toute autre loi
fédérale et sousréserve du
paragraphe (2), lesrégles de
droit en matiere d’ intérét pour
les jugements qui, dans une
province, régissent les rapports
entre particuliers s appliquent
aux jugements rendus contre

I’ Etat dans |es cas oU un fait
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générateur est survenu dans
cette province.

[1344] The causes of action at issue here arose in Y ukon. Having regard to the definition of

“province” in the Interpretation Act, cited earlier, the law in forcein Y ukon applies. As such, the

applicable law isthe Judicature Act, R.S.Y. 1986, c. 96, sections 35 and 36, which provide as

follows:

Pre-judgment interest

35 (1) Inthis section, “prime
rate’” means the lowest rate of
interest quoted by chartered
banks to the most credit-worthy
borrowers for prime business
loans, as determined and
published by the Bank of
Canada.

(2) For the purpose of
establishing the prime rate, the
periodic publication entitled the
Bank of Canada Review
purporting to be published by
the Bank of Canadais
admissible in evidence as
conclusive proof of the prime
rate as set out therein, without
further proof of the authenticity
of the publication.

(3) Subject to subsection (7), a
person who is entitled to a
judgment for the payment of
money is entitled to claim and
have included in the judgment
an award of interest thereon at

I ntéréts avant jugement

35 (1) Au présent article, « taux
préférentiel » s entend du taux
d'intérét le plus bas demandé
par une bangue a charte a ses
clientsles mieux cotés pour un
prét commercia accordé au
taux préférentiel tel que ce taux
est déterminé et publié par la
Bangue du Canada.

(2) Pour établir le taux
préférentiel, la publication
intitulée Revue de la Banque du
Canada donnée comme publiée
par la Banque du Canada est
admissible en preuve et fait foi
du taux préférentiel y indiqué,
sans qu'il soit nécessaire de
fournir une autre preuve de

I’ authenticité de la publication.

(3) Sous réserve du paragraphe
(7), le bénéficiaire d’ un
jugement portant paiement

d une somme aledroit de
réclamer et defaire gjouter au
jugement desintéréts sur cette
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the prime rate existing for the
month preceding the month in
which the action was
commenced calculated from the
date the cause of action arose to
the date of judgment.

(5) Interest under this section
shall not be awarded

(a) on exemplary or punitive
damages,

(b) on interest accruing under
this section;

(c) on an award of costsin the
action; or

(d) on that part of the
judgment that represents
pecuniary loss arising after the
date of the judgment and that
isidentified by afinding of the
court.

(7) Thejudge may, if
considered just todo soin all
the circumstances, in respect of
the whole or any part of the
amount for which judgment is
given,

(a) disalow interest under this
section;

(b) set arate of interest higher
or lower than the prime rate; or
(c) alow interest under this
section for a period other than
that provided.

somme au taux préférentiel en
vigueur au cours du mois
précédant celui ou I’ action a été
introduite. Cesintéréts sont
calculés acompter deladate a
laquelle lacause d’ action apris
naissance jusgu’ aladate du
jugement.

(5) Lesintéréts calculés sousle
régime du présent article ne
sont pas accordés dans les cas
suivants :

a) sur les dommages-intéréts
exemplaires ou punitifs;

b) sur lesintéréts courus en
vertu du présent article;

C) sur les dépens adjugés dans
I"action,

d) sur la partie du jugement
correspondant ala perte
pécuniaire survenue apres la
date du jugement et
déterminée par le tribunal.

(7) Danslamesure ou il

I’ estime juste, compte tenu de
toutes les circonstances et &
I’égard de latotdité ou d’ une
partie du montant du jugement,
le juge peut :

a) refuser d' accorder Iintérét
prévu au présent article;

b) fixer un taux d'intérét
différent du taux préférentiel;
c) accorder I’ intérét pour une
période différente de celle que
prévoit le présent article.
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Post-judgment interest

36 (1) Inthis section, “prime
rate’ has the same meaning as
in section 35.

(2) A judgment for the payment
of money shall bear interest at
the prime rate from the day

the judgment is pronounced or
the date money is payable under
the judgment.

(3) During the first six months
of ayear interest shal be
calculated at the primerate as
at January 1 and during the last
six monthsinterest shall be
calculated at the primerate as
at duly 1.

(5) If the court considersit
appropriate, it may, on the
application of the person
affected by, or interested in a
judgment, vary the rate of
interest applicable under this
section or set adifferent date
from which the interest shall be
calculated.

(9) This section comesinto
force on the date that sections
11 to 14 of the Interest Act
(Canada) ceaseto have effect in
the Yukon Territory.
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| ntéréts postérieurs au jugement

36 (1) Au présent article, « taux
préférentiel » ale méme sens
gu'al’article 35.

(2) Un jugement condamnant
au paiement d’ une somme

d argent porte intérét au taux
préférentiel a partir deladate
ou aéérendu lejugement ou a
partir de ladate fixée par le
jugement.

(3) Durant les six premiersmois
del’année, I'intérét est calculé
au taux préférentiel éabli le

ler janvier. Pour lesSix derniers
mois, I'intérét est calculé au
taux préférentiel en vigueur le
lerjuillet.

(5) Si letribunad I’ estime
indiqué, il peut, i la personne
visée par le jugement ou que le
jugement intéresse en fait la
demande, modifier le taux
d'intérét applicable en
application du présent article ou
fixer une autre date a partir de
laquelle I intérét et calculé.

(9) Le présent articleentreen
vigueur ala

dateou lesarticles11 al4 dela
Loi sur I'intérét (Canada)
cessent d’ avoir forcedeloi au
territoire du Y ukon.
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[1345] With regard to subsection 36(9) of the Judicature Act, | note that sections 11 to 14 of the
Interest Act, R.S.C. 1985, c. I-15, ceased to have effect in the Y ukon Territory on September 30,

1993; see SI/93-195.

[1346] Under the Judicature Act, pre-judgment interest on monetary damages is discretionary but
should be awarded unless there are exceptional circumstances or there is an exclusion under section
35(5); see the findings of the Alberta Court of Appedl in Brooksv. Sefura (2000), 192 D.L.R. (4™
40 (Alta. C.A.) relative to similar legidation. The provisions of the Federal Courts Act and the

Crown Liability and Proceedings Act are also substantively the same.

[1347] Inthis case, the Defendant has not shown areason for any deviation from the genera rule

that pre-judgment interest should be awarded.

[1348] Where a party has suffered damage, pre-judgment interest forms part of the compensation.
The purpose of pre-judgment interest is “compensation for being deprived of damages from the date
they are suffered”; see Tridan Developments Ltd. v. Shell Canada Products Ltd. (2002), 154 O.A.C.

1(CA.).

[1349] If the party is not awarded pre-judgment interest then it may be undercompensated for the
loss. This principle is based upon the assumption that the injured party would have invested the

money.
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[1350] Similarly, the Court must also ensure that the party is not overcompensated. It isthis
consderation that is the basis for the exclusion in para. 35(5)(d) of the Judicature Act. Subsection
35(5)(d) precludes the awarding of damages for any pecuniary losses that arise after the date of
judgment. Overcompensation would occur if the party is awarded interest on the future pecuniary

losses, and then subsequently invests that money and collectsinterest on it.

[1351] AsLord Denning explained in Jefford v. Gee, [1970] 2 Q.B. 130 (C.A)), at 147
Where the loss or damage to the plaintiff is future pecuniary loss,
e.g. loss of future earning, there should in principle be no interest.
The judges aways give the present value at the date of trid, i.e., the
sum which, invested at interest, would be sufficient to compensate
the plaintiff for his future loss, having regard to al contingencies.
There should be no interest awarded on this: because the plaintiff
will not have been kept out of any money. On the contrary, he will
have received it in advance,
(Emphasisin original)

[1352] Therewill be no prejudgment interest on those losses which are projected to occur in the

future.

[1353] Section 35(3) of the Judicature Act providesthat interest shall be calculated from the date

that the cause of action arose to the date of judgment.

[1354] Intheresult, | find that prejudgment interest is appropriate on the damages incurred from the
date the cause of action arose, August 3, 2000 until today. Thisinterest is awarded on the damages|

have assessed up to 2010.
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[1355] The Plaintiffs have asked the Court to award compound interest and in thisregard, rely on

the decision in Alberta v. Nilsson (2002), 288 W.A.C. 88 (Alta. C.A.).

[1356] | have found these causes of action arosein acommercia context. The evidence isthat the
Paintiffs would have sought a more business friendly jurisdiction in which to invest. However,
thereis no evidence that the Plaintiffs would have changed the form of their investment, that is, a
sawmill. As such, | find that compound interest would result in overcompensation and | declineto

exercise my discretion to grant compound interest.

[1357] Post-judgment interest will be paid from the date of judgment until the date that the

judgment is paid, in accordance with section 36 of the Judicature Act.

[1358] The Judicature Act provides that the interest rate, for prejudgment interest, isthe Bank of
Canada prime business interest rate for the month prior to the cause of action arising. However, the
Plaintiffs did not draw my attention to the Bank of Canada prime businessinterest rate for July

2000.

[1359] Further, given the dramatic change in the national economic situation over the last 10 years,
and the lengthy time in completing thislitigation, it is appropriate for me to exercise my discretion
with respect to the interest rate. | intend to do so in order to prevent overcompensation of the

Plaintiffs with respect to varying interest rates.
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[1360] Counsdl for both parties will make submissions on interest. These submissions with respect
to interest will only address the following issues:
a) the Bank of Canada prime business rate of interest, as contemplated by
subsection 35(1) of the Judicature Act, monthly from July 2000 to May 2010;
b) the appropriate rate of interest to be awarded given my concerns with varying
interest rates and overcompensation. There will be no compound interest; and
) the quantum of interest on the damage award up to 2010, in accordance with the

Judicature Act and my findings.

[1361] These submissionson interest will be made as part of the submissions on costsand a

Direction will issue regarding the timelines for service and filing of motion recordsin that regard.

9. Partner ship or Joint Venture

[1362] The Defendant focused agreat deal of effort in her cross-examination of the Plaintiff’'s
witnesses, and in written argument, on the issue of whether the mill in Watson Lake was built by a

partnership or ajoint venture.

[1363] In her written submissions, Counsel for the Defendant argued that this finding was
important for the following reasons:

a Should this Court dismissthis action with costs, it is
submitted that every partner in will beliablejointly with the
other partners, to the last vestige of his property for all debts
and obligations of the firm, including the costs of this action.
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b. It is submitted that the venturers have continued these
proceedingsin the comfort that, as the plaintiffs are broke,
they can run up the costs of this action.
C. This Court should be hesitant to permit litigantsto act in this
manner.
d. A finding of partnership will act as a deterrent for other like-
minded “joint venturers’.
[1364] These reasons for requesting afinding of partnership do not relate to the liability or a
defence from the causes of action, nor isit afinding that is necessary for costs. Asthereisno

requirement to make such afinding, | decline to do so.

[1365] It appears on the face of the Defendant’ s argument that this finding is sought so that she
could seek recovery for the anticipated costs of this action, from the other aleged partners, in a
Separate cause of action. The authority to recover a debt against another partner arises from the
Partnership and Business Names Act, R.S.Y. 2002, c. 166. However, that will be a private action
between two private parties and is a question properly for the Courts of Y ukon. Thereisno

jurisdiction for this Court to make such afinding.

[1366] Aswaell, the Defendant is asking the court to find a partnership among four separate legal
personalities. The consequence of afinding of partnership bringswith it significant legal
obligations, and potentially severe consequences. It isfor that reason that a determination of
partnership relies primarily on the intention of the alleged partners; see Perreault v. Churchill,

[1994] Y.J. No. 121 (SC.)(Q.L.).
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[1367] However, two of the four alleged partners are not parties to this action. The absence of two

parties supports my decision to decline to answer this question.

[1368] That isnot to say that the Court cannot award costs against non-parties. It can do so on the
basis of itsinherent jurisdiction of the Court to prevent an abuse of process; see Richardson
International Ltd. v. Ship Mys Chikhacheva et al. (2002), 220 F.T.R. 81 (T.D.) and Lower
Smilkameem Indian Band v. Allison et al. (1995), 99 F.T.R. 305 (T.D.), both decisions of the late
Prothonotary Hargrave. However, such an order does not require afinding of partnership. Itis
simply not necessary to make a finding that has such serious and far-reaching effects without the
benefit of hearing from the other parties and in the correct forum, in order to protect the rights of the

litigantsin this proceeding.

[1369] Insummary on this point, | will make one comment about this request from the Crown. It is
clear from al of the evidence that the alleged partnersinclude LPL, SYFC, 18232 Y ukon Inc. and
KFR. Itisalso clear that the Crown “pushed” KFR into the joint venture. It is shocking to me that at
this juncture the Crown would seek afinding that would alow recovery against KFR under those

circumstances and without an opportunity to present argument.

10. The Counterclaim

[1370] The Defendant filed a Counterclaim on February 26, 2003 against the Plaintiff SYFC,
advancing various claims relative to certain lands next to the Alaska Highway in the Y ukon

Territory, pursuant to alease that was entered into on October 21, 1992 between the Defendant and
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The North Contracting Ltd. According to the Counterclaim, that |ease was subsequently amended as

to the description of the lands leased.

[1371] The Counterclaim allegesthat the lease was assigned by The North Contracting Ltd. to LPL

on November 15, 1996.

[1372] The Counterclaim further alleges, at para. 42, that on August 11, 1997, the Defendant and
The North Contracting Ltd. made afurther “amendment of the L ease pursuant to which provision
was made for arenewa of the Lease and the parties expressly agreed that al other terms and

conditions of the Lease are confirmed”.

[1373] According to para 43 of the Counterclaim, LPL assigned the lease to SY FC. Para. 43 of the
Counterclaim further states that:

...Iit was an express term of the said assignment that the Defendant
by Counterclaim shall and will, from time to time during all of the
residue of the Lease pay the rent and perform the covenants,
conditions and agreements contained in the Lease.

[1374] According to paragraph 44 of the Counterclaim, afurther agreement amending the lease was
made on July 12, 2000. Para. 44 of the Counterclaim provides asfollows:

On July 12, 2000, the Plaintiff by Counterclaim and the Defendant
by Counterclaim entered into an amendment of the L ease pursuant to
which, inter alia, the description of the land was expressy amended
asthe Lands and the annual rental fee recital was expressly cancelled
and replaced such that the Defendant by Counterclaim yield and pay
to the Plaintiff by Counterclaim yearly and every year in advance a
rental of four thousand and sixty dollars ($4,060.00), or such other
rental as may be fixed by the Minister of Indian Affairs and Northern
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Development pursuant to clause 26 of the L ease and the parties
expressly agreed that al other terms and conditions of the Lease are
confirmed.

[1375] The Defendant, in paragraph 45, alleges that on September 1, 2001, the Plaintiff SYFC

failed to “deliver” the rental of $4,060 plus Goods and Services Tax upon that amount.

[1376] In paragraph 46, the Defendant alleges that she performed her obligations under the lease. In
paragraph 47, she aleges that she had “ made demands for payment of the said arrears upon
Defendant by Counterclaim [SY FC] and Defendant by Counterclaim has refused or neglected to

make payment thereof in full or in part”.

[1377] The Defendant confirmed, on the record at triad, that she was only pursuing relief in respect
of paragraph 30 B of the Counterclaim which provides asfollows:

Her Mg esty the Queen the Queen in Right of Canada claims as
plaintiff by counterclaim, to whom is hereinafter referred in this
counterclaim as the “Plaintiff by Counterclaim”, against South

Y ukon Forest Corporation as defendant by counterclaim, to whichis
hereinafter referred in this counterclaim as the * Defendant by
Counterclam”, asfollows:

30.
B. judgment in the amount of $4,060.00 plus Goods and
Services Tax and interest calculated at 3% per annumor, in
the aternative, interest pursuant to the Judicature Act infra;
[1378] A Defenceto the Counterclaim wasfiled on behaf of SYFC on October 30, 2003. Although

the Defendant filed a Second Amended Defence and Counterclaim on December 17, 2004 and a
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further Amended Defence and Counterclaim on February 6, 2006, there were no substantive
changes to the Counterclaim and SY FC chose not to file an Amended Defence to the Counterclaim

but to rely on the pleading that had been filed on October 30, 2003.

[1379] Inthe Defence to the Counterclaim that had been filed on October 30, 2003, the Plaintiff
SYFC replied to paras, 43 and 44 of the Counterclaim asfollows:

6. In answer to paragraph 43 of the Counterclaim, the
Defendant by Counterclaim admitsthat Liard Plywood and Lumber
Manufacturing Inc. assigned to it the Lease but says that the
covenant of the Defendant by Counterclaim to pay the rent and
perform the covenants, conditions and agreements contained in the
Lease, was with the Assignor, Liard Plywood and Lumber
Manufacturing Inc., and not the Plaintiff by Counterclaim.

7. In answer to paragraph 44 of the Counterclaim, the
Defendant by Counterclaim admits that on or about July 2, 2000, the
Plaintiff by Counterclaim and the Defendant by Counterclaim
entered into an amendment of the Lease wherein, inter alia, the
description of the land was amended as the Lands and the annual
rental changed to $4,060 plus GST payable yearly in advance, but
the Defendant by Counterclaim denies that there was any covenant in
the said amendment that required the Defendant by Counterclaim to
pay to the Plaintiff by Counterclaim the said rent.

[1380] The Plaintiff’s Defence to paragraph 47 of the Counterclaim is set out in paragraph 8 of its
Statement of Defence as follows:

8. In answer to paragraphs 45 and 46 of the Counterclaim, the
Defendant by Counterclaim admitsthat it failed to ddliver to the
Plaintiff by Counterclaim the rental of $4,060 plus GST as dleged,
but saysthat it was an implied term of the Leasethat if the Plaintiff
by Counterclaim did not grant timber harvesting rights to the
Defendant by Counterclaim, as alleged in the Amended Statement of
Claim, that payment of the annual rent would be waived by the
Plaintiff by Counterclaim, or aternatively payment of the annua rent
would be deferred until such time as the said timber harvesting rights
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were granted by the Plaintiff by Counterclaim to the Defendant by
Counterclaim. The Plaintiff by Counterclaim refused or failed to
grant the said timber harvesting rights, and by reason thereof, the
said annual rent of $4,060 plus GST was not due, owing and payable
by The North Contracting Ltd., Liard Plywood and Lumber
Manufacturing Inc, or the Defendant by Counterclaim, to the
Plaintiff by Counterclaim.

[1381] Inthe course of her closing submissions, the Defendant said that the lease had not been
produced in the course of the trial, as appears from page 5929 of the transcript as follows:

...that we realize that the contract of tenancy was not put before the
court, therefore we have no ground upon which to clam the
contractual interest of three percent per annum and therefore we rely
solely on the Judicature Act for any interest that the court may be
please to award to Her Mgjesty. The evidence of Mr. Kerr, and |
believe I’ ve read that to the court earlier thisweek, where he admits
that this amount is outstanding and due and owing to the Crown,
that’s my submission as to what he has said.

JUSTICE: Well, all I want now - - just so | am crystal clear on
this, that Her Mgjesty the - - the defendant is withdrawing the
counterclaim except for Her prayer for recovery of rent in this
amount as set out in paragraph upper case B on page 12 of the
defendant’ s second amended Statement of defence and counterclaim.
MR. WHITTLE: Yes, My Lady.

JUSTICE: That’s correct? Fine.

MR. WHITTLE: That is correct.

[1382] Thereferencesto the evidence of Mr. Alan Kerr are found at pages 5545 and 5546 of the
transcript, that is on July 16, 2008. At page 5545, the Defendant referred to the evidence of Mr. Kerr
found at pages 1830 and 1831 of the transcript, that is from the cross-examination of Mr. Kerr on

April 14, 2008. Lines 24, page 1830 to line 21, page 1831 read as follows:
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Q Y ou will admit today on behaf of both companies that they
entered into alease with the government of Canadafor the site at
which the mill islocated?

A Yes.

Q And that under that |ease there were |ease paymentsto be
made?

A Yes.

Q Will you admit today that the lease payments were not fully
made?

A I’m not sure when they would have ceased being paid. They

have. Assuming your question, | guess they have. | know they were
paid all the way through the operation and even after the operation of
themill to at least a certain date.

Q Will you admit today that there is the outstanding amount of
$4,060 plus Goods and Services Tax in respect of the last payment
owed to Her Mgjesty the Queen under that |ease?

A | can't verify it either way, but, again, if you' re presenting
those numbers from the Government of Canada, | believeit to be
true.

[1383] The Defendant bears the burden of establishing the breach of contract and recovery of

damages as alleged in paragraph 30B of the Counterclaim.

[1384] The Counterclaim is advanced pursuant to Rule 189 of the Rules. The Defendant must show
that, independent of the Court’ s jurisdiction in respect of the main claim, there isjurisdiction with
respect to the Counterclaim. In thisregard, | refer to the decision in Gaudet v. Canada et al. (1998),

148 FT.R. 13(T.D).
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[1385] The Defendant’s claim is based upon a contract. According to the Counterclaim, the lease
was subject to the Territorial Lands Act and the Territorial Lands Regulations. Both meet the status
of “federal law”, asdiscussed in Mueller (Karl) Construction Ltd. v. Canada (1992), 59 F.T.R. 161
(T.D.). Assuming that this Court has the jurisdiction to entertain the Defendant’s Counterclaim
relative to an alleged breach of contract, but not deciding the point, | note that jurisdiction is one

thing and proof, upon the balance of probabilities, is another.

[1386] The only evidence tendered by the Defendant is the indefinite evidence from Mr. Alan Kerr,
quoted above. If this evidence constitutes an admission, it is subject to being weighed in terms of its
probative value and relevance. Inthisregard, | refer to the decision in Clarke v. Minister of National

Revenue (2000), 189 F.T.R. 76 (T.D.), a para. 46.

[1387] In my opinion, the evidence of Mr. Kerr asto any outstanding rent is equivocal at best. He
does not profess persona knowledge of the matter. He appears to accept at face value the dollar

amount alleged by the Defendant, but he does not accept that rent had ceased to be paid.

[1388] Thereisno evidence at all about the terms of the original lease, of any of the amendments,
or of any of the assignments. There isno basis for the Court to determineif any of the amendments
or the assignments affected the liability of SYFC in the matter of paying rent under the original
lease. Indeed, para. 6 of the Defence to Counterclaim, quoted above, presents a complex answer to

liability of SYFC in that regard. The Defendant made no submissionsin that regard.
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[1389] For what it isworth, paragraph 44 of the Counterclaim, also quoted above, suggests alack

of certainty about the terms relating to the amount of the rental, referring to “four thousand and sixty

dollars ($4,060.00) or such other rental as may be fixed by the Minister of Indian Affairsand

Northern Development” (Emphasis added).

[1390] The only evidence offered by the Defendant in respect of the Counterclaim is not sufficient.
Mr. Kerr’ sanswer in cross-examination on April 14, 2008 was no more than a“guess’, in my
opinion and fails to meet the burden of proof required in acivil proceeding, that isthe balance of

probabilities.

[1391] Inthe result, the Counterclaim is dismissed. Costsin thisregard will be addressed later by

the parties.

11. The Conduct of the Case

[1392] Inclosing, it isappropriate for me to make some brief remarks about the conduct of this

case.

[1393] This has been atime-consuming matter. The clock can be set in 1996 when LPL first
approached DIAND and the bell rang when the mill closed in August 2000. The clock was re-set
with the issuance of the Statement of Claim in November 2001; another bell sounded when the tria

began on March 31, 2008.
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[1394] There were many witnesses and an enormous number of documentary exhibits. Many of the
documents were produced by the Defendant from her files but that production, in spite of the great

volume of documents, was not compl ete.

[1395] Inthisregard, | note that the email accounts of certain key employees of the Defendant were
not produced. The copies of emails from those persons have been introduced from the accounts of
the recipients and not from the accounts of the senders, specificaly, the email accounts of Ms.

Guscott and Mr. Sewell.

[1396] Aswell, some of the emails that were produced indicate that they are forwarded messages.
However, they do not include the origina message that had been forwarded. This means that the
email exhibits, which congtitute business records under the Canada Evidence Act, tell the Court
what the recipient-responder says but not what the sender-speaker says. Examples of this are Exhibit

P-79, Tab 161, and Tab 313.

[1397] Additionally, certain key documents relating to this case were not produced by the
Defendant at al, but were retrieved by the Plaintiffs pursuant to access requests directed to both the
Y TG and the Federal Government. These exhibits include Exhibit P-79, Tab 24, Tab 48 and Tab

361.

[1398] Thisinvitesinquiry asto why did not the Defendant herself disclose these documents.
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[1399] Next, | must comment on the non-disclosure of Exhibit P-38, the August 1991 fina version
of the Sterling Wood Report. The Defendant disclosed the draft version of this document in her trial

documents, later entered as part of Exhibit D-81, at Tab 3.

[1400] Exhibit P-38 was entered as an exhibit on day 19 of thetrial. Exhibit P-38, the Sterling
Wood Report, isaFMP. It was entered as an exhibit during the cross-examination of the
Defendant’ s witness, Mr. Monty. Mr. Monty was the sixth witness called on behalf of the
Defendant. As of thelast day of hearing in thistrial, that is September 17, 2008, Exhibit P-38 was

the only FMP that had been produced as an exhibit in this action.

[1401] Why was this not disclosed prior to the beginning of the trial? Why was it not produced

when the Defendant began her case?

[1402] Mr. Ivanski, the RDG when LPL first approached DIAND about building amill in Watson
Lake, was the fourth witness called by the Defendant. Mr. Ivanski testified, in cross-examination,

about P-38.

[1403] In my opinion, Mr. Ivanski’s evidence is internally contradictory. On the one hand, he stated
at page 2655 of the transcript:

Q And sir, you spoke yesterday of aforest management plan,

do you remember that?

A Yes.
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Q And you knew there was aforest management planin
place at that time. That's what you said.

A | knew there was a -- yes.

Q Thank you. Now, did you come to understand, sir, that a
company by the name of Stirling, or the Stirling Group had
participated in the creation or development of that forest
management plan?

A | don't remember or recollect any particular name.

[1404] He later testified, at page 2669 of the transcript that:

Q Now sir, did anybody show you a copy of the forest
management plan that was in existence?

A | don't remember ever seeing it, no.
Q Did you ever ask to see acopy of it?

A | don't remember ever asking for it.

[1405] On the other hand, he said that the Department had “input on the report” and stated that
options contained within the report had been tabled. This evidence isfound at page 2702 of the
transcript:

Q Thank you. Now, what you then have at page 795 of the

same documents, is as follows. Under the heading "Annual
allowable cut," you have two scenarios presented. Do you see

that?
A Correct.
Q And you understood those to be the two options then being

considered. Correct?

A That we tabled for discussion, yes.
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[1406] Theseinternal contradictions undermine the reliability of Mr. lvanski’ s evidence.

[1407] Mr. Sewell, RDG in the Whitehorse office from December 1997 to December 2001, was
also cross-examined about P-38 when he was called as awitness for the Defendant. The following
evidence appears at pages 4218 to 4222 asfollows:

Q. Now dir, in the course of your evidence that you gavein
responding to questions asked of you by Mr. Whittle, you were asked
some questions in relation to the Sterling Wood Report. Do you
remember that?

A. | do remember that.

Q. And as| understand it, sir, thefirst time that you personally
became familiar with the existence of such adocument or report was
in the course of litigation and in the course of examinations for
discovery, isthat true?

A. That’s my recollection, yes.

Q. If 1 were to suggest to you that that likely took place well
after your own examination for discovery but during the course of
Mr. Kerr’ s discovery, would that also be consistent with your
memory?

A. I”’m not sure exactly during the period of discovery when |
first encountered that document.

Q. Let'sseeif | can assist you in thisrespect. And Mr. Whittle
will undoubtedly have a better memory of thisthan do, | but thisis
designed to refresh your memory on the issue, Sir.

In adiscovery, which took place in February of 03, Mr. Alan Kerr,
the deponent for the plaintiffs, made reference to the Sterling Wood
report and then was asked to produce that report. The plaintiffs were
unable to do so, and then some years later in January of 2007, Mr.
Kerr was further examined by Mr. Whittle, at which time Mr.
Whittle brought a copy of the report or reportsto the discovery
process.
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Now does that generally accord with your memory?
A. Yesit does, sir.

Q. Now, what | want to do is determine which document you are
referring to, whether or not it’s the March draft or the August report.

And | would ask that the witness be shown defendant’ s white volume
tab 3, aswdll asexhibit P-28 - - P-38, I'm sorry.

Now sir you' ve got before you defendant’ s white binder volume 1,
tab 3. That should be some documentation bearing a date of June 1%,
1991 from Sterling Wood Group. Do you see that?

A. | have that at tab 3 of volume 1 of the white binders, yes.

Q. And there are |ots of handwritten notations on that materia,
you are aware of that?

A. | seethat, yes.

Q. And then, sir, you see Exhibit P-38, which isthe
documentation dated August, 1991. Do you see that?

A. | seethat, yes.

Q. Now, Exhibit P-38 did not surface in thistria until | cross-
examined Mr. Monty. Do you remember that?

A. | don't recal that, no.

Q. Now sir, which of the two documents which are before you,
did you come to be aware of late in the discovery process? Or did
you come to be aware of both during the discovery process?

A. | don’t recall ever seeing the one - - | don’t recall the one
with the June 3 memo on top of it. | recall seeing it as astand alone
document, perhaps more resembling the August of ' 91 version.

Q. Do you recall seeing P-38 during the course of the
examination for discovery process late 2006, early 20077

A. | believe s0, yes Sir.
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Q. So that’ s the document, as opposed to the June 1% document,
that you saw during the course of the discovery process. Am | right?

A. The one that | would have seen during the discovery process
would be the one, as you’ ve described that Mr. Whittle presented, |
believe here in Vancouver, during discovery. SoI’m just not - - |
believe it to be the P-38 document, but it would be whichever one
that was produced at that time.

Q. All right. Well, part of the reason for my question isyou refer
toitinyour evidence and | was searching for the reason why P-38
wasn't included in the white binders. And whatever the caseis, we
now know that - - your memory of the Situation asiit exists today.

Okay?
A. Yessgr.
Q. Now sir, however you choose to characterizeiit, | take it that

you as the Regional Director General were unaware, you were
unaware of the existence of this material prior to late’ 06, early '07 is
that right?

A. | may have heard thetitle of it, but | certainly had never sent
he document during my - - | don’t recall seeing the document during
the period that | was Regiona Director General.

JUSTICE: Excuse me, Mr. Sdli, you said “thismateria”. What
are you talking about?

MR. SALI:  Either of the documents.
JUSTICE: Thank you.

MR. Sali:

Q. Would that be true, Mr. - -

A. It would be the same answer, yes.

[1408] Thisevidenceisdisturbing. The Sterling Wood Report is an important document. Mr.

Sewdl| testified that he first saw this document, either the final report or the draft report, during the

2010 FC 495 (CanLll)



Page: 379

discovery examination of Mr. Alan Kerr in January 2007. Why was Mr. Sewell, asthe RDG,
unfamiliar with this document? Why was this document not produced in the Defendant’ s

documents?

[1409] Why did both Mr. Ivanski and Mr. Sewell, each the RDG at timesthat are relevant to this

action, profess unawareness of the existence and contents of Exhibit P-38?

[1410] Finaly, | turnto Exhibit D-11, an exhibit consisting of six binders of documents that had
been produced by the Plaintiffs in the course of pre-trial discovery examinations. It was referred to
on April 2, 2008, day 3 of atrial that spanned severa months, as containing documents that had
been proven for the truth and accuracy of their contents. The following appears at page 550 of the
transcript for April 2:

MR.WHITTLE: Well, my understanding of an exhibit isthat it's
an exhibit that's been proven admissiblein court, either for the
purpose of the truth of the contents or for the fact that the document
was made. Now, we have -- in our documents, we're prepared six
binders which we say are proven for the contents and authenticity.
And the documents in there are also documents that I’ m seeing come
up in some of these documents, and then of course you have white
binders of the Crown aswell, which are there for identification.

[1411] Thefollowing discussion appearsin the transcript for April 4, 2008, at pages 792 to 798:

MR. WHITTLE: All right. The white documents are
documents that we' re putting forward to the court for identification.
We would say that that should be marked as an exhibit for
identification. We' ve informed our learned friend when he came on
the file that we have approximately 223 documents which we have
obtained admissions on discovery from. And we invited our learned
friend to - - we' ve apprised him of that. We told him that we
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intended to submit those as documents, which have been proven for
both authenticity and the truth of the contents.

Thereis an agreement called Protocol 1 on the discovery that speaks
to that. Aswell there are documents in which the plaintiffs have
admitted as true and accurate.

So yes, we can speed this up by entering that as afull exhibit, al 223.
I’m not sure my learned friend’ s prepared to agree to that.

MR. SALI:  Mr. Whittle, My Lady, there has never been an
occasion, that | am aware of, in which the plaintiffs have ever
suggested that any of the documents of this nature are not true copies
of originals. That’s number 1.

Number 2, if there was a protocol established as between Mr.
Preston, my predecessor, and Mr. Whittle, that’ s a perfectly
acceptable binding protocol, and it deals with other issues.

Now, the simple fact of the matter is, isthat as Y our Ladyship
pointed out yesterday, when you have documents as part of the
business records of a corporation, and they’ re viewed as being true
copies, obvioudy unless and until somebody distances themselves
from those documents, there’ s a presumption, and we' re bound by
that presumption and I’ m not going to take any position other than
that.

MR. WHITTLE: Ismy learned friend going to admit that the
contents are true and accurate?

MR. SALI:  Your learned friend is going to admit that the rules of
evidence that apply, as |’ ve just mentioned, govern each one of these
- - each one of usin these proceedings. And as to whether or not truth
of contents, if you want to go that far for other reason, that if, asand
when you get the opportunity to put your casein, do it.

JUSTICE: Mr. Whittle, | have to take alook at the Canada
Evidence Act, but from what | recollect, businessrecords, | have to
agree with what Mr. Sali is saying.

MR. WHITTLE: My Lady, we spent alot of time at discovery
getting the admissions that we have. We' re happy with those
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submissions. In terms - - there may be documentsin there that may
not be subject to Canada Evidence Act, and we have taken the time
at discovery to do all of that. And we submit that every document in
that binder istrue and accurate, and admitted as such by the
plaintiffs.

JUSTICE: Y ou mean in your black binders?
MR. WHITTLE: Yes, ma am.

JUSTICE: In your six black binders. Well, if that’s - - | mean, an
admission by the plaintiff remains an admission by the plaintiff, and
an admission made in discovery, whichisanew one- - | won't say
it's new to me to have an admission in discovery. Documents that
were admitted in discovery remain admitted for the purposes of this
trial. The discovery examination itself, that’s another story. That's
subject to the limitations of our rules, which differ in some regards
from the provincia rules of procedure on the use of discovery. But
we don’'t have a problem with that right now.

But insofar - - | mean, Mr. Sali is nodding his head. The admissions
made at the discovery process remain admissions, and if it'll help
things out, why don’t we have this collection of black books
admitted right away. Mr. Sali?

MR. SALI: My Lady, if it'll speed things up, yes.

JUSTICE: Mr. Whittle?

MR. WHITTLE: If my learned friend is saying he admits that
the contents of those documents are true and accurate, I’ m happy to
move on.

JUSTICE: But didn’'t you just tell usthat thiswas - - you went
through all of this at the discovery?

MR. WHITTLE: Yes.

JUSTICE: Wl then, why are we doing it again? The
admissions made at discovery still binds the plaintiff.

Mr. Sdli, am | right in saying that?

MR.SALI:  Yes, My Lady.
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JUSTICE: Wedll, if I'mright, I'mright, and - - well, it'snot a
guestion of me being right. The admissions made at the discovery
with respect to documents, or anything else that was admitted at the
discovery, would till apply and bind the plaintiffs.

MR. WHITTLE: Yes, My Lady. And - - | redlize that.

JUSTICE: Well thenwhat - - why - -

MR. WHITTLE: Okay. Because my learned friend has never
until this day said he's prepared to admit those documents. | did not
want to stand here at the end of trial and read 223 references to
documents. I’ m not as satisfied at this point in time about the
application of the Canada Evidence Act to the extent that the
contents are true and accurate of all those documentsin there, and
that’swhy | took the time at discovery to do that.

I’ m satisfied with what I’ ve heard. If we could have those documents
admitted as the next exhibit, then I’ m satisfied.

JUSTICE: What I’'m saying - - I’m going to say it again.
Leaving aside the question of the Canada Evidence Act and how it
appliesto business records, for the very limited purpose of what we
are now talking about, which is the contents of the six binders of - -
the six black binders prepared by the defendant, | understand that
these binders contain documents that were admitted, the truth and
correctness of which were admitted during the discovery of the
plaintiffs. It ismy understanding that as a matter of law, an
admission of that kind, made in the discovery process, isbinding on
the plaintiff right now for the purposes of thistrial, and that it will be
just and expedient and in the interests of justice to have these
documents admitted right now as an exhibit, because they have not
been contested by the plaintiffs, and obvioudy the plaintiffs having
admitted them cannot now contest them.

Mr. Sali, do you agree?

MR. SALI: | agree.
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[1412] On April 14, day 11 of thetrial, the Defendant cross-examined Mr. Alan Kerr upon aletter
dated May 29, 2000 that is contained in Exhibit D-11, Tab 219. This|etter was put to Mr. Kerr in
the following manner, as appears from pages 1847 to 1849 of the transcript:

Q. Black volume 6, and that’ s black - - defendant’ s black. And Mr.
Kerr, tab 219, please.

A.l haveit, yes.

Q. You should havein front of you again aletter without letterhead
dated May 29™, 2000 with the page number for identification 9745.
That’ s the one you have?

A.Yes, | do.

Q. I just want you to confirm that thisis aletter that was sent.

A. | don't know if it was sent or not. What I’ m saying is, the amount
stayed the same. It was - - | believe it was at that amount, $4 million.
But the contents within the letter may have changed. I’ m not sure if
it' safinal version or not.

Q. And just so you're aware, Mr. Kerr, you' Il remember throughout
the discovery | asked you on a number of documents whether they
were true and accurate, and then we got protocol one. You'll
remember all that, of course.

A.Yes | do.
Q. And in this proceeding, that document has been entered as proof

of the truth of the contents. In other words, it's a document you
admitted at one point in the discovery. (Emphasis added)
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[1413] On May 12", day 17 of the trial during the cross-examination of Mr. lvanski, awitness for
the Defendant, the following statement was made by the Defendant respecting the status of Exhibit
11, at page 2743 of the transcript:

MR. WHITTLE: With the exception of the black binders that

the Crown has submitted as for the proof of the truth of the contents,
that’ s dways been my understanding.

[1414] On May 30", day 24 of thetrial, during the direct examination of Mr. Sewell when he
appeared as awitness for the Defendant, the following statement was made concerning Exhibit D-
11 at page 4162, asfollows:

MR. WHITTLE: No, My Lady. The black binders, asweal
know, are submitted for the proof of truth of the contents.

[1415] The Defendant, subsequently, attempted to resile from the entry of Exhibit D-11 as
documents that were admitted for the truth and accuracy of their contents. | refer to the following
commentary that appears at pages 4317 and 4318 of the transcript on June 2™, day 25 of the tridl:

MR. FLORENCE: My Lady, if | could speak to one matter first.
I’ve mentioned to my learned friend that | was going to raise this
issue.

Prior to the lunch break Mr. Sali was putting some questionsto Mr.
Sewdl | with respect to the defendant’ s black binders as being
admissions by the defendant that the contents thereof are proof of the
truth of the contents. | just wanted to go on the record that it isthe
defendant’ s position that is not what those documents were put in
for. They were put in as admissions on discovery by the plaintiff, and
| believe the transcript will reflect that.

JUSTICE: Thank you.

MR. SALI: My Lady, so thereisno misunderstanding, my
positionistwo fold. Y ou cannot put documentsin for the truth and
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content and expect it to be one sided. Secondly I’ m going to quote
from Mr. Whittl€’ s submission at page 795 of the transcript.

JUSTICE: Dol needit or | just make a note of the page? | mean,
| have these books too, but you read it to me.

MR. SALI:  Yes I'll just - - but it's a one-sentence submission,

“And we submit that every document in that binder is
true and accurate and admitted as such by the
plantiffs.”

[1416] In closing submissions, Counsel for the Defendant made the following comments, at page
5895 and 5896 of the transcript, about Exhibit D-11:

MR. FLORENCE: I'dliketo briefly address Exhibit D-11. |
briefly put the defendant’ s position before the court on June 25™,
during Mr. Sali’ s cross-examination of Terry Sewell. That’sfound in
volume 25, page 4317, lines 11 to 24. | don’'t wish to read that back
to the court at thistime. | wish to repeat our position.

It’' s the defendant’ s position that these documents were entered as an
exhibit on April 3, during the cross-examination of Mr. Bourgh.
Page 798, volume 4, transcript, Y our Ladyship stated at lines 11 to
28, I’'m not going to read the whole part.

“...Itismy understanding that as a matter of law, an
admission of that kind, made in the discover process,
is binding on the plaintiff right now for the purpose of
thistria, and that will be just and expedient and in the
interests of justice to have these documents admitted
right now as an exhibit, because they have not been
contested by the plaintiffs, and obvioudy the
plaintiffs having admitted them cannot now contest
them.”

It was intention of the defendant these documents go in as an exhibit
for that purpose. It was not the defendant’ s position that the
defendant was admitting the proof of the truth of the contents of
these document, merely that the plaintiffs had admitted it. In
addition, as you can see from the evidence of the defendant’s
witnesses, not one of them admitted making a promise or
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commitment or a contract for long-term tenure with the plaintiffs or
any other guarantee of tenure.

JUSTICE: Or any other?
MR. FLORENCE:  Any other guarantee of tenure. And we

simply ask that you take thisinto consideration when deciding what
weight to give to the documents enclosed in that exhibit.

[1417] The Defendant consistently took the position that Exhibit D-11 was entered for the truth and
accuracy of its contents. The exhibits consist of 6 binders holding 223 documents. The Defendant
sought an admission from the Plaintiffs, at trid, that the documents were true and accurate. Once

that admission was made, the Defendant entered this collection of documents as an exhibit.

[1418] She cannot, in the course of her closing submissions, repudiate that which she has adopted
as her own evidence. Neither can she opt to rely on those parts of the exhibit that she prefers and
repudiate those other components that may be less helpful to her. | endorse and accept the

submission made on behalf of the Plaintiffs at page 4318 of the transcript, quoted above.

12. Costs

[1419] Inthe course of thetria, Counsdl for the Plaintiffs asked for the opportunity to make
submissions on costs. | agreed. A Direction will issue regarding the timelines for service and filing

of motion recordsin thisregard.
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VIl. CONCLUSION
[1420] At the beginning of these Reasons, | said that this action was about a mill that was built in

Watson Lake, atown situated in the southeastern part of the Y ukon Territory.

[1421] | also said that these Reasons would address three questions: why was the mill built, why

did it close and what are the legal consequences that follow.

[1422] The Plaintiffs advanced five causes of action: breach of contract, negligence, negligent
misrepresentation, breach of fiduciary duty and misfeasance in public office. The claimsfor breach
of fiduciary duty and misfeasance in public office have been dismissed and no further comment is

required.

[1423] | revert to the three questions above. They relate directly to the remaining causes of action

for breach of contract, negligence and negligent misrepresentation.

[1424] The questions are smple ones. At the end of the day, after a 39 day trial with evidence from

19 witnesses and the contents of more than 1000 individual documents, the answers are also simple.

[1425] The Plaintiffsbuilt the mill because the Defendant made a commitment. The commitment
was to provide an adequate supply of timber, if amill were built. The making of the commitment,
by itself, did not carry consequencesin law. However, once it was acted upon by the Plaintiffs, a

unilateral contract came into existence, between the Plaintiffs and the Defendant.
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[1426] | have made afinding upon the basis of the evidence that was before me, that the
commitment was to supply an adequate supply of wood over along term which | have found to be a

20 year period.

[1427] The existence of a contract gaveriseto legal obligations.

[1428] The Defendant breached the contract by failing to provide the adequate timber supply in the
volume of 200,000 m® per year, over a20 year term. That failure to provide the necessary timber

supply caused the mill to close down.

[1429] The Defendant’s breach of contract was a direct result of the negligence and bad faith of her

servants and agents in the Y ukon Regional Office. | have set out my findingsin that regard above.

[1430] The breach of contract caused direct financial |oss to the Plaintiffs.

[1431] The Defendant’s promise to provide an adequate supply of timber for the mill was not only
the foundation of a contract between LPL, SYFC and the Defendant, it was also a negligent
misrepresentation visa vis LPL. The negligent misrepresentation is a cause of action advanced and

established by LPL.
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[1432] The commitment, otherwise called a*“promise’, was made during the scheduled * due

diligence’” meeting of July 15, 1997. The commitment was madeto LPL.

[1433] The Defendant’s promise was intended to induce the construction of the mill. That promise,
or commitment, was negligently made by the Defendant’ s servants who knew, at the time, that the
representation was untrue and would be relied upon. | have addressed earlier the constituent

elements of negligent misrepresentation and my findingsin that regard.

[1434] In closing submissions, Counsdl for the Plaintiffs argued that the Defendant’ s own
documents proved the case for the Plaintiffs. | agree. By the “Defendant’ s own documents’, | mean
the documents created by the Defendant, including those documents that she did not produce. | refer

in that regard to the documents obtained by the Plaintiffs pursuant to access requests, and otherwise.

[1435] Those documents plainly show that DIAND wanted to have amill built in southeast Y ukon.
The Defendant’ s policy decisions, as expressed in the Regulations that | mentioned earlier, required
amill. The statutory mandate of DIAND required promotion of economic development in the

Y ukon Territory. The mill fund had been established for the purpose of building amill.

[1436] | refer, once again, to the decision in Carrier Lumber where the Court commented that the

issues had been clouded by an overly technical approach.

[1437] The same can be said here.
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[1438] The Defendant chose to structure her defence around the characterization of the actions of
her servants and agents as “policy” decisions. She then went on to complicate and obfuscate the
issues by abelated emphasis on administrative law remedies upon which she had been silent for a

long time.

[1439] The Defendant did not plead this as a defence nor did she move to strike the Plaintiffs

Amended Statement of Claim on this basis.

[1440] Instead, the Defendant chose to spring this defence in the course of closing arguments. She
chose to advance technical and complicated arguments. She chose to paint the representatives as

feckless adventurers. | have found otherwise.

[1441] This case was fact-driven. | have based my factual findings on the evidence, that is from the
testimony of the witnesses and the documents, and upon reasonable inferences, including negative

ones.

[1442] The relationship between the Plaintiffs and the Defendant gave rise to legal obligations. The
breach of those obligations by the Defendant gave rise to consequences that the law recognizes as

damages, in other words, amonetary award.
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[1443] Attheend of theday, | am satisfied that the Plaintiffs have met their legal and evidentiary

burdens. They are entitled to judgment against the Defendant, in accordance with these Reasons.

“E. Heneghan”
Judge

Ottawa, Ontario
May 5, 2010
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