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Aboriginal law—Treaty rights—Right to hunt — Two member s of Tsartlip
Indian Band charged under provincial wildlifelegislation of huntingwithfirearmduring
prohibited hours and hunting with illuminating device — Whether treaty right to hunt
includesright to hunt at night with illuminating device—Whether provincial legislation
of general application infringes band’s treaty right to hunt — Whether provincial
legislation applicable to band by virtue of s. 88 of Indian Act — Wildlife Act, SB.C.
1982, c. 57, ss. 27(1)(d), (), 29 — Indian Act, R.SC. 1985, c. I-5, s. 88.

Constitutional law — Indians — Provincial wildlife legislation — Two
members of Tsartlip Indian Band charged under provincial wildlife legislation of
hunting with firearm during prohibited hours and hunting with illuminating
device — Whether valid provincial legislation of general application inapplicable to
band because it interferes with band's treaty right to hunt — Whether provincial
legislation nonetheless applicable by virtue of s. 88 of Indian Act — Constitution Act,
1867, ss. 91(24), 92(13) — Indian Act, R.S.C. 1985, c. I-5, s. 88 —Wildlife Act, SB.C.
1982, c. 57, s. 27(1)(d), ().

The accused, both members of the Tsartlip Indian Band of the Saanich
Nation, were hunting at night when they shot at a decoy deer set up by provincial
conservation officers to trap illegal hunters. They were arrested and charged with
several offences under British Columbia sWildlife Act, including: (1) hunting wildlife
with afirearm during prohibited hours (s. 27(1)(d)); (2) hunting by the use or with the
aid of alight or illuminating device (s. 27(1)(e)); and (3) hunting without reasonable
consideration for the lives, safety or property of other persons (s. 29). At tria, asa
defence to the charges under s. 27(1), the accused raised their right “to hunt over the
unoccupied lands. . . asformerly” under the North Saanich Treaty of 1852. They aso
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introduced evidence that the particular night hunt for which they were charged was not
dangerous. Thetrial judge found that “night hunting with illumination was one of the
various methods employed by the Tsartlip [peopl€] from timeimmemorial”. However,
despite the evidence that night hunting by Tsartlip hunters had yet to result in an
accident, he nonetheless concluded that the accused did not have atreaty right to hunt
at night because hunting at night with an illuminating device was “inherently unsafe”.
Thetrial judge entered convictions on count 1, conditionally stayed count 2 because of
the rule against multiple convictions arising from the same delict, and entered acquittals
on count 3. Both the summary conviction appeal judge and the mgjority of the Court of

Appeal upheld the convictions based on the prohibition of night hunting (s. 27(1)(d)).

Held (McLachlin C.J. and Bastarache and Fish JJ. dissenting): The appeal

should be allowed. The convictions are set aside and acquittals entered.

Per Binnie, Deschamps, Abellaand Charron JJ.: TheTsartlip’ sright to hunt
at night with the aid of illuminating devices is protected by the North Saanich Treaty.
The historical context indicates that the parties intended the treaty to include the full
panoply of hunting practices in which the Tsartlip people had engaged before they
agreed to relinquish control over their lands. One of those practices was night hunting
and, asthetrial judge acknowledged, night hunting by the Tsartlip includes, and always
has included, night hunting with the aid of illuminating devices. Even on a literal
construction, the language of the treaty supports the view that the right to hunt “as
formerly” means the right to hunt according to the methods used by the Tsartlip at the
time of and beforethetreaty. Theright of the Tsartlip to hunt at night with illuminating
devices has of necessity evolved fromits pre-treaty toolsto its current implements, and

the use of guns, spotlights, and motor vehicles reflects the current state of the evolution
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of the Tsartlip’s historic hunting practices. However, it is acknowledged that it could
not have been within the common intention of the parties that the Tsartlip would be
granted aright to hunt dangerously, since no treaty conferson its beneficiariesaright to
put human livesin danger. Thisisconfirmed by the language of thetreaty itself, which
restricts hunting to “unoccupied lands’, away from any town or settlement. Since
British Columbiais avery large province, it cannot plausibly be said that a night hunt
with illumination is unsafe everywhere and in all circumstances, even within the treaty
area at issuein this case. Accordingly, while s. 29 of the Wildlife Act, which prohibits
hunting or trapping “without reasonable consideration for the lives, safety or property
of other persons’, is alimit that does not impair the treaty rights of aboriginal hunters
and trappers, paras. (d) and (e) of s. 27(1), which apply without exception to the whole
province, are overbroad and infringe the treaty right to hunt. Something less than an
absolute prohibition on night hunting can address the concern for safety. [14] [25-35]
[40] [59]

The relevant provisions of the Wildlife Act are valid provincial legislation
under s. 92(13) of the Constitution Act, 1867. Since treaty rights to hunt lie squarely
within federal jurisdiction, provincial laws of general application that are inapplicable
because they impair “Indianness’ may nonetheless be found to be applicable by
incorporation under s. 88 of the Indian Act. While, onitsface, s. 88 cannot be used to
incorporate into federal law provincial laws that conflict with the terms of any treaty,
the provinces may regulate treaty rights under certain circumstances. Provincial
legidlation of general applicationthat interferesin aninsignificant way with the exercise
of that right do not infringe theright; but where, asinthe case of s. 27(1)(d) and (), such

legidation is found to conflict with a treaty in a way that constitutes a prima facie
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infringement, the protection of treaty rights prevails and the provincia law cannot be

incorporated under s. 88 of the Indian Act. [42-46] [50] [54]

Per McLachlin C.J. and Bastaracheand Fish JJ. (dissenting): Theimpugned
ban on night hunting with a firearm (s. 27(1)(d)) is valid provincia legislation that

appliesto the accused. [82]

The Wildlife Act falls in pith and substance within the province's powers.
It is not directed at a federal head, like Indians, but more generaly at safety, a matter
within provincial power. The ban on night hunting is an integrated part of a broader
provincia scheme applicableto all British Columbians and aimed at assuring the safety
of the province's hunters and residents. Since this provision does not conflict with
federal legidation, the doctrine of paramountcy has no application. Finally, where a
provincia law of general application does not affect a treaty right, and does not
otherwise touch upon core Indianness, that law applies ex proprio vigore, without
recourse to s. 88 of the Indian Act. Provincia legidation that falls outside the internal
limits on the treaty right that the parties to the treaty would have understood and

intended does not encroach on the treaty right. [82] [87] [92]

A treaty must beinterpreted in amanner that best reconciles the interests of
thepartiestoit. Theright to hunt protected by thetreaty issubject to aninternal limit: it
does not include the right to hunt in an inherently hazardous manner. Rather, the right
to hunt must be exercised reasonably. Although, at the time the treaty was signed, the
practice of hunting at night did not pose the same dangers asit doestoday, the partiesto
the treaty must have understood that the right to hunt did not carry with it aright to hunt

dangerously. Furthermore, just asthe methods and means of exercising theright should
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not be frozen in time, neither should the government’s legitimate safety concerns.
Adaptingtheexerciseof treaty rightsto modernweaponry without adapting the corollary
legitimate safety concerns would lead to unacceptable results. [82] [108] [110] [115]

Here, s. 27(1)(d) of the Wildlife Act regul atestheinternal safety limit onthe
treaty right of the accused. A ban on night hunting with a firearm is a reasonable
exercise of the Province's regulatory power in defining this internal limit. Since the
regulation of dangerous hunting falls outside the scope of the treaty right to hunt, no
treaty right is engaged. Accordingly, as no aboriginal right is asserted, and as the
provincia law does not otherwise go to Indianness, the law applies ex proprio vigore.

[82] [129] [132]
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Thejudgment of Binnie, Deschamps, Abellaand Charron JJ. was delivered

DESCHAMPS AND ABELLA JJ. — This case raises the question whether a

provincial government acting within its constitutionally mandated powers can interfere

with treaty rights and, if so, to what extent.

In 1852, James Douglas, Governor of the Colony of Vancouver Island,

representing the British Crown, enshrined in atreaty the recognition that the Saanich
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Nation would be “at liberty to hunt over the unoccupied lands; and to carry on our
fisheriesasformerly”. Ivan Morrisand Carl Olsen, both members of the Tsartlip Band
of the Saanich Nation, were charged, among other charges, under s. 27(1)(d) and (e) of
British Columbia s Wildlife Act, S.B.C. 1982, c. 57, for doing what the Tsartlip have
done, asthetria judge noted, “from time immemorial”: hunting for food at night with

the aid of illuminating devices.

Asadefenceto the charges under s. 27, Morris and Olsen raised their right
to hunt under the North Saanich Treaty of 1852 (“ Treaty”). The Crown concedes that
Morris and Olsen have aright to hunt but asserts a ban on hunting at night. Morrisand
Olsen counter that they were observing safe hunting practices and that provincial

regulations cannot affect their treaty right.

Inthiscase, we concludethat the Tsartlip’ sright to hunt at night withtheaid
of illuminating devices is protected by treaty. Although the prohibition against
dangerous hunting contained in s. 29 of the Wildlife Act isalimit that does not infringe
thetreaty right, the compl ete prohibition on hunting at night with anilluminating device
setoutins. 27 isoverbroad becauseit prohibits both safe and unsafe hunting, and, inthe

case of aboriginal hunters, infringes their treaty right.

The evidence at trial was that the Tsartlip’s historic aboriginal practice of
hunting at night with illumination hasyet to result in asingle known accident caused by
those engaging in it. In our view, paras. (d) and (e) of s. 27(1) of the Wildlife Act,
despite being part of avalid provincial law of general application, prohibit the exercise
of aprotected treaty right and areinapplicablein thiscase. Wewould therefore allow the

appeal, set aside the convictions and enter acquittals.
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1. Background

Morrisand Ol sen were arrested on November 28, 1996 on V ancouver |sland
for breaches of prohibitions contained in the Wildlife Act: hunting of wildlife with a
firearm during prohibited hours (s. 27(1)(d)); hunting by the use or with the aid of alight
or illuminating device (s. 27(1)(e)); hunting without reasonable consideration for the
lives, safety or property of other persons (s. 29); and, in the case of Olsen only,

discharging afirearm at wildlife from amotor vehicle (s. 28(1)).

The backdrop to the prosecution of Morris and Olsen was a change of
administrative policy on the part of the provincial Crown, acting through conservation
officers. The evidenceisthat the Tsartlip had hunted at night for generations until the
charges were laid in this case. They had received confirmation from the Minister of
Forests, David Zirnhelt, that there would be no prosecutions in connection with the
exercise of hunting and fishing rights pursuant to the Treaty. On the basis of this
assurance, the Tsartlip entered into an arrangement with Doug Turner, Chief
Enforcement Officer of the Conservation Officer Servicefor Vancouver Island, whereby
any treaty beneficiary charged in relation to night hunting was instructed to phone Mr.
Turner. Once Mr. Turner received confirmation that the hunter in question was a
member of the Saanich Nation, the hunter would be released. This arrangement, it

appears, ended with Mr. Turner’ sretirement in 1996.

In November of that year, not long after Mr. Turner's retirement, a
conservation officer was invited to speak at a “rod and gun” club meeting where

members expressed dissatisfaction about Indians engaged in night hunting. A decoy
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operation was promptly organized to trap night hunters, as aresult of which Morrisand
Olsenwerearrested and charged. The Tsartlip were not forewarned of the operation and

no discussion took place after the charges were laid.

Thetria in Provincial Court lasted fivedays. Morrisand Olsen raised their
rights under the Treaty as a general defence to the charges. The conservation officer
acknowledged that safety concerns are inversely proportionate to the remoteness and

density of the population.

Morrisand Olsen |led evidenceto the effect that night hunting is part of the
Tsartlip tradition and has been carried onin safety for generations. They also introduced
evidence that the particular night hunt for which they were charged was not dangerous.
Morris and Olsen were caught by provincial conservation officers using a mechanical
black-tailed deer decoy. The decoy was set up on unoccupied lands 20 metres off a
gravel road. It was, oneof the conservation officerstestified, aspot chosen for itssafety.

Officer Gerald Brunham explained the choice of site asfollows:

Q Werethere any residencesin that vicinity?

A Not within two kilometres.

Q Andyou chosethat particular [hunting] site because of safety aspects?
A Yes

So would it be accurate to say that there were no private property, no
campers, no dwellings within the range that a bullet would travel?

A Yes

And you chose that specific hillside so that if a bullet did go through
your decoy it would go into a hill and into the trees?
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A That'sright.

Thetrial judge found that “night hunting with illumination was one of the
various methods employed by the Tsartlip [people] from time immemoria” ([1999]
B.C.J. No. 3199 (QL), at para. 19). However, despite the evidence that night hunting by
Tsartlip hunters had yet to result in an accident, he nonethel ess concluded that Morris
and Olsen did not have a treaty right to hunt at night because hunting at night with an

illuminating device was “inherently unsafe” (para. 25).

They were both convicted of hunting during prohibited hours contrary to s.
27(1)(d), and Olsen was convicted of discharging a firearm at wildlife from a motor
vehicle contrary to s. 28(1). However, despite his conclusion that night hunting was
inherently unsafe, thetrial judge acquitted the appel lants on the count of hunting without
reasonable consideration for the lives, safety or property of other persons (s. 29). As
well, thetrial judge conditionally stayed the charges of hunting with the use or aid of a
light or illuminating device contrary to s. 27(1)(e), based on therulein Kienapplev. The
Queen, [1975] 1 S.C.R. 729.

The convictions based on the prohibition of night hunting (s. 27(1)(d)) were
upheld by asummary conviction appeal judge ([2002] 4 C.N.L.R. 222, 2002 BCSC 780)
and by the majority in the Court of Appeal for British Columbia, with Lambert JA.
dissenting ((2004), 25 B.C.L.R. (4th) 45, 2004 BCCA 121). Theonly provisionsat issue
in the appeal before usare s. 27(1)(d) and ().

2.  Analysis
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Theanalytical framework in which to consider this case can bedivided into
two parts. Thefirst step isto determine whether theimpugned provisions of the Wildlife
Actimpair atreaty right. Thisentailscharacterizing the scope of thetreaty right claimed
by Morris and Olsen and delineating any limits on that right. We acknowledge at the
outset that there is no treaty right to hunt dangerously. Thuss. 29 of the Wildlife Act,
which prohibits hunting or trapping “without reasonable consideration for the lives,
safety or property of other persons’, isalimit that does not impair the treaty rights of
aboriginal hunters and trappers. At issue are the limitsimposed by s. 27(1)(d) and (e).
In our view these prohibitions, presented as safety measures in relation to the Tsartlip,

are overbroad and infringe the treaty right to hunt.

The second step is to analyse whether the impugned provisions of the
Wildlife Act are valid and applicable under the constitutional division of powersin ss.
91 and 92 of the Constitution Act, 1867 and under s. 88 of the Indian Act, R.S.C. 1985,
c.1-5. Inour view, because paras. (d) and (e) of s. 27(1) areinconsistent withthe Treaty,
they do not apply to Morris and Olsen either directly, of their own force, as provincial

law, or asincorporated federal law under s. 88 of the Indian Act.

2.1 Evolution of the Treaty Right

Between 1850 and 1854, 14 treaties were concluded with bands living on
Vancouver Island. These cameto be known asthe Douglas Treaties, named after James
Douglas, Governor of the Colony of Vancouver Island at the time. The Treaty alone
covers approximately 22,000 hectares situated on lands that are partly uninhabited and
partly inhabited.



17

18

19

- 16 -
In exchange for the surrender by the Saanich of their lands on VVancouver
Island, the Crown made a number of commitments to them, including the following

guarantee:

[Itis. .. understood that we [the Saanich Tribe] are at liberty to hunt over
the unoccupied lands, and to carry on our fisheries as formerly. [Emphasis
added.]

Each of the 14 treaties contained this commitment in the same formulation.

The language of the Treaty stating “we are at liberty to hunt over the
unoccupied lands’ exemplifies the lean and often vague vocabulary of historic treaty
promises. McLachlin J., dissenting on other grounds, stated in R. v. Marshall, [1999]
3 S.C.R. 456 (“Marshall No. 1), at para. 78, that “[t]he goal of treaty interpretation is
to choose from among the various possible interpretations of common intention the one
which best reconciles the interests of both parties at the time the treaty was signed”.
Thismeansthat the promisesinthetreaty must be placed intheir historical, political, and
cultural contexts to clarify the common intentions of the parties and the interests they

intended to reconcile at the time.

The Douglas Treaties were the reflections of oral agreements reduced to
writing by agents of the Crown. The historical background to these treaties has been
ably documented by the B.C. Court of Appeal inthree decisions: seeR. v. White (1964),
50D.L.R.(2d) 613; R.v. Bartleman (1984), 55B.C.L.R. 78; and Saanichton Marina Ltd.
v. Claxton (1989), 36 B.C.L.R. (2d) 79. This historical context reveals an overriding
intention that the methods by which the Saanich traditionally hunted be brought within

the Treaty’ s protection.
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Firgt, it wasin the interest of all parties to preserve traditional hunting and
fishing practices among the Tsartlip and other Douglas Treaty bands. AsLambert JA.

stated in Bartleman, at p. 90:

[A]t thetime of thetreaties, it wasaconcern of the colonial government not
to disturb the Indian people in their traditional food-gathering activities. It
wasintheinterest of the government of the colony of Vancouver Island and
of the Indians that the Indians should be able to support themselvesin their
traditional ways.

Theinterestsof thecolonia government in preserving thetraditional Tsartlip
way of life were areflection of the economic and demographic realities of the region,
including concerns for the safety and security of the small number of settlers. Norris

J.A. summarized these imperatives as follows in White, at p. 657:

[1]t was at thetime of Douglas particularly important for the mai ntenance of
law and order that Indian rights be respected and interpreted broadly in
favour of the Indians, not merely for the due administration of law, but also
for the safety of the settlerswho constituted aminority of, at themost, 1,000
persons, there being 30,000 Indians on Vancouver Island alone, apart from
the warlike tribes to the north, who always constituted a raiding threat and
against whom the maintenance of friendship with thelocal Indians afforded
ameasure of security.

Second, the historical record discloses that Governor Douglas represented
to the Indian peoples with whom he entered into treaties that the treaties would secure
for them the right to continue their pre-treaty hunting practices. In a letter to the

Colonia Secretary dated May 16, 1850, Douglas stated the following:

| informed the nativesthat they would not bedisturbed in the possession
of their Village sites and enclosed fields, which are of small extent, and that
they were at liberty to hunt over the unoccupied lands, and to carry on their




23

24

25

26

-18-

fisherieswith the same freedom aswhen they were the sol e occupants of the
country. [Emphasis added.]

(See White, at p. 651.)

Douglas wrote a similar confirmation to the Speaker and members of the

House of Assembly of British Columbia, advising them that:

[The Indians] were to be protected in their original right of fishing on
the Coastsand in the Bays of the Colony, and of hunting over all unoccupied
Crown Lands: and they were also to be secured in the enjoyment of their
village sites and cultivated fields.

(Bartleman, at p. 89)

These external acknowledgmentsby Douglasare significant where, ashere,
the treaty was concluded orally and subsequently reduced to writing. Theoral promises
made when the treaty was agreed to are as much a part of thetreaty asthe written words:

see Marshall No. 1, at para. 12.

The promises made by Douglas confirm that the partiesintended the Treaty
toincludethefull panoply of hunting practicesinwhich the Tsartlip people had engaged

before they agreed to relinquish control over their lands on Vancouver Island.

Oneof those practiceswas night hunting. Thetrial judge acknowledged the
“considerable body of evidence supporting the fact that night hunting has been an
accepted practice of the Tsartlip people from pre-treaty days to the present” (para. 18).
His most significant finding about night hunting was that it includes, and aways has

included, hunting with the aid of illuminating devices:
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[N]ight hunting with illumination was one of the various methods empl oyed
by the Tsartlip people from time immemorial. [para. 19]

27 This finding reflected the evidence of Tom Sampson, a member of the
Tsartlip Indian Band who had hunted for 56 of his 65 years. He described the various

ways illumination was historically used in night hunting, including:

... acarbidelight, it waswhat the coal miners used to use, and prior to that
we used — in fishing, we used the hollowed out part of our canoe and we
used pitch from a tree, the stumps we would cut out and shape and put in
front of the canoe as alight for hunting and fishing.

28 The relevant provision of this Treaty, as previously noted, states that the
Tsartlip“areat liberty to hunt over the unoccupied lands; and to carry on[their] fisheries
asformerly”. Thereisno dispute, at least for the purposes of this case, that the words

“as formerly” apply to both the hunting and fishing clauses.

29 AsMcLachlin J. stated in Marshall No. 1, at para. 78, these words “must be
given the sense which they would naturally have held for the parties at the time”. She
also said that “[t]reaties should be liberally construed and ambiguities or doubtful
expressions should beresolved in favour of theaboriginal signatories’. Evenonaliteral
construction, the language of the Treaty supports the view that the right to hunt “as
formerly” means the right to hunt according to the methods used by the Tsartlip at the
time of and beforethe Treaty. Thiswould obviously include those methodsthe Tsartlip

have used in hunting “from time immemorial”.

30 From 1852 to the present, the tools used by the Tsartlip in hunting at night

have evolved. From sticks with pitch to spotlights and from canoes to trucks, the tools
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and methods employed in night hunting have changed over time. These changes do not
diminish the rights conferred by the Treaty. The right of the Tsartlip to hunt at night
with illuminating devices has of necessity evolved from its pre-treaty toolsto itscurrent
implements. AsMcLachlin C.J. observedin R. v. Marshall, [2005] 2 S.C.R. 220, 2005
SCC 43, at para. 25:

... treaty rightsare not frozenintime. Modern peoplesdo traditional things
in modern ways. The question is whether the modern trading activity in
guestion represents alogical evolution from the traditional trading activity
at thetimethe treaty wasmade. . . . Logical evolution means the same sort
of activity, carried on in the modern economy by modern means. This
prevents aboriginal rights from being unfairly confined simply by changes
in the economy and technol ogy.

Thisapproach hasled the Court in other casesto acknowledge, for example,
that hunting with arifle and ammunition is the current form of an evolving right whose
origins were hunting with abow and arrow (Smon v. The Queen, [1985] 2 S.C.R. 387),
and that atreaty right to erect alog cabin for hunting purposes flowsfrom theformer use

of mossy lean-to shelters (R. v. Sundown, [1999] 1 S.C.R. 393).

The evidence in this case makes clear that the use of guns, spotlights, and
motor vehiclesreflectsthe current state of the evolution of the Tsartlip’ shistoric hunting

practices. Morristestified at trial that the Tsartlip used to hunt at night with

what they called torch lamps, and | heard this story told to me by our older
hunters, that they used sticks with pitch on the end of them to do the same
kind of hunt [but that the Tsartlip had] moved into these new tools of the
spotlight and of the gun, where it's made it easier for usto hunt. And then
we use our vehiclesinstead of walking or paddling a canoe.
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This evidence reveds that the weapons, means of transportation and
illuminating devicesused in hunting have become moremodern. But changesin method
do not change the essential character of the practice, namely, night hunting with
illumination. What was preserved by the Treaty and brought within its protection was
hunting at night with illuminating devices, not hunting at night with aparticular kind of
weapon and source of illumination. This conclusion is dictated by the common
intentions of the parties to the Treaty, as distilled from the context in which the Treaty
was entered into. The purpose of the hunting clause was to preserve the traditional
Tsartlip way of life, including methods of gathering food. It was, in addition, designed
to benefit the settlers, whose interests at the time lay in friendship with the Indian

majority on Vancouver Island.

Each of these interests could best be met by simultaneously ensuring both
the protection of the settlers and the continuation of the hunting methods traditionally
used by the Tsartlip. The common intention which best reconciles the interests of the
parties is one that brings a right to hunt as they always had within the ambit of the

Treaty. Thisincludesthe right to hunt at night with illumination.

We agree, as stated earlier, that it could not have been within the common
intention of the parties that the Tsartlip would be granted a right to hunt dangerously,
since no treaty confers on its beneficiaries aright to put human livesin danger. This
limitation onthetreaty right flowsfromtheinterest of all British Columbiansin personal
safety. Itisalso confirmed by the language of the Treaty itself, which restricts hunting
to “unoccupied lands’, away from any town or settlement. British Columbiaisavery

large province, and it cannot plausibly be said that a night hunt with illumination is
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unsafe everywhere and in all circumstances, even within the treaty area at issue in this

case.

ThisCourt statedinR. v. Marshall, [1999] 3S.C.R. 533 (“Marshall No. 2"),
at para. 37, that “regulations that do no more than reasonably definethe. . . treaty right
intermsthat can be administered by the regulator and understood by the. . . community
that holds the treaty rights do not impair the exercise of the treaty right” (emphasis
deleted). Aswell, asnotedinR. v. Badger, [1996] 1 S.C.R. 771, at para. 89, “reasonable
regulationsaimed at ensuring safety do not infringe aboriginal or treaty rightsto hunt for

food”.

The question, therefore, is how to identify and define internal limits on a
treaty right. The consensual nature of treaty rightsand their specific origin and structure
dictate that arespectful approach be adopted. Individual statutory provisionshaveto be
evaluated to determine whether, based on the available historical evidence, they are

consistent with the common intention of the partiesto the treaty.

In our view, the best reconciliation of the parties intentions is one that
preserves as much as possible the ancient practices the Tsartlip would have understood
asforming part of their “liberty to hunt” under the Treaty, subject only to the limit that
they do not have aright to put lives or property at risk. Thus, at the very least, the saf ety
limitation in the Treaty should not be drawn so broadly asto exclude all night hunting.
It could not have been within the common intention of the parties to completely ban

night hunting, which was along-accepted method of hunting for food.
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Nor can it be said that such a blanket exclusion should now beimplied asa
matter of law. If anight huntisdangerousin particular circumstances, it can (and shoul d)
be prosecuted under s. 29. Here, the appellants were acquitted of dangerous hunting.
Theimplicit limitation found by our colleagues the Chief Justice and Fish J. hasascope
that interferes with the time-honoured right instead of alowing for the right to be
exercised subject only to principled limitations. Protected methods of hunting cannot,
without more, be wholly prohibited simply because in some circumstances they could
be dangerous. All hunting, regardless of the time of day, has the potential to be

dangerous.

The blanket prohibition of s. 27(1)(d) and (e) applies, of course, throughout
British Columbia, including the vast regions of the interior. Much of the north of the
provinceisuninhabited except by aboriginal people, and thereare areaswhereeven they
are seen only occasionally. To conclude that night hunting with illumination is
dangerous everywhere in the province does not accord with reality and is not, with

respect, a sound basis for limiting the treaty right.

2.2 Constitutional Division of Powers

Having found that the Tsartlip’s treaty rights include the right to hunt at
night and with illumination, we must now determine whether the impugned provisions
of the Wildlife Act are neverthel ess applicable from the perspective of the constitutional
division of powersin ss. 91 and 92 of the Constitution Act, 1867. By virtue of s. 91(24),
Parliament hasexclusive power to makelawsinrelationto “ Indians, and Landsreserved
for the Indians’. Provincia laws whose “pith and substance’ relates to this head of

power are ultra viresand invalid (Kitkatla Band v. British Columbia (Minister of Small
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Business, Tourism and Culture), [2002] 2 S.C.R. 146, 2002 SCC 31, at para. 67).
However, provincial lawsof general applicationthat affect Indiansonly incidentally and

are enacted under a provincial head of power will be found to be intra vires and valid.

In this case, there is no question that the relevant provisions of the Wildlife
Act arevalid provincial legidation under s. 92(13) of the Constitution Act, 1867, which
refersto Property and Civil Rightsin the Province. However, where avalid provincial
law impairs “an integral part of primary federal jurisdiction over Indians and Lands
reserved for the Indians” (Four B Manufacturing Ltd. v. United Garment Workers of
America, [1980] 1 S.C.R. 1031, at p. 1047), it will be inapplicable to the extent of the
impairment. Thus, provincial laws of general application are precluded from impairing

“Indianness’. (See, for example, Dick v. The Queen, [1985] 2 S.C.R. 309, at p. 326.)

Treaty rights to hunt lie squarely within federal jurisdiction over “Indians,
and Lands reserved for the Indians’. As noted by Dickson C.J. in Smon, at p. 411:

It has been held to be within the exclusive power of Parliament under s.
91(24) of the Constitution Act, 1867, to derogate from rights recognized in
atreaty agreement made with the Indians.

ThisCourt haspreviously found that provincial lawsof general application that interfere
with treaty rights to hunt are inapplicable to particular Aborigina peoples. (See, for
example, Smon, at pp. 410-11; Sundown, at para. 47.) Wheresuch lawsareinapplicable
because they impair “Indianness’, however, they may nonetheless be found to be

applicable by incorporation under s. 88 of the Indian Act.

2.3 Section 88 of the Indian Act
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Section 88 reflects Parliament’s intention to avoid the effects of the
immunity imposed by s. 91(24) by incorporating certain provincial laws of general

application into federal law. Section 88 reads as follows:

88. Subject to thetermsof any treaty and any other Act of Parliament,
all lawsof general application fromtimetotimeinforceinany provinceare
applicable to and in respect of Indians in the province, except to the extent
that those laws are inconsistent with this Act or any order, rule, regulation
or by-law made thereunder, and except to the extent that those laws make
provision for any matter for which provision is made by or under this Act.

But as the opening words of this provision demonstrate, Parliament has
expressly declined to use s. 88 to incorporate provincial laws where the effect would be
to infringe treaty rights. And this Court held in R. v. C6té, [1996] 3 S.C.R. 139, at para.
86, that one of the purposes of s. 88 is to accord “federal statutory protection to
aboriginal treaty rights’. Thus, on its face, s. 88 cannot be used to incorporate into

federal law provincia laws that conflict with the terms of any treaty.

Theclear language of thistreaty exceptionins. 88isqualified by statements
in this Court’ s jurisprudence that the provinces may regulate treaty rights under certain

circumstances. In Marshall No. 2, at para. 24, for example, this Court held that

the federal and provincial governments [have the authority] within their
respectivelegidativefieldstoregul atethe exerciseof thetreaty right subject
to the constitutional requirement that restraints on the exercise of the treaty
right have to be justified on the basis of conservation or other compelling
and substantial public objectives. . .. [Emphasis added.]

That statement must of course be read in the context of the particular right under

consideration in Marshall No. 1, namely a commercial right of access to resources
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harvested (and traded) from the outset by aboriginals in common with non-aboriginal
inhabitants. After Confederation, some of the resources came to be regulated federally
(e.g. the fishery), while others were regulated provincialy (e.g. those harvested by
trapping). Inthecase of the provincially regulated resources, the Court wasnot prepared
to read the treaty right as requiring that access to them for purposes of commercial
exploitation be subject to paralel and potentially conflicting federal and provincia
oversight. That isnot this case, which requires usto consider the more general question
of what degree of provincial legid ativeinterference with anon-commercial treaty right
will trigger the s. 88 protection of treaty rights. Further consideration of the Court’s
position with respect to treaty rights of a commercial nature should be left for a case

whereit isdirectly inissue.

Where, asinthiscase, non-commercial rightsareinissue, adistinction must
be drawn between insignificant interference with the exercise of the treaty right and

prima facie infringement of the right.

Regarding insignificant interference, this Court considered in Coté whether
a provincia regulation requiring the payment of a small access fee for entry into a
controlled harvest zone infringed a treaty right to fish. The fee was not revenue
generating, but was intended to pay for the ongoing maintenance of roads and facilities
within the controlled zone. Lamer C.J. held that this provincial regulation “impose[d]
amodest financial burden ontheexerciseof th[e] allegedtreaty right” (para. 88), thereby
representing an insignificant interference with atreaty right, and consequently did not

infringe that right.
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In contrast in Badger this Court considered that a licensing scheme that
imposed conditionsasto the* hunting method, the kind and numbers of game, the season
and thepermissiblehunting area’ (para. 92) infringed the appellants’ treaty right to hunt.
Cory J., writing for themajority, held that thislicensing scheme constituted aprimafacie
infringement of the appellants’ treaty right to hunt, sinceit “deni€[d] to holders of treaty
rights .. . . the very means of exercising those rights’ and was found to be “in direct

conflict with the treaty right” (para. 94).

Insignificant interference with atreaty right will not engage the protection
afforded by s. 88 of the Indian Act. This approach is supported both by Cété and by R.
v. Nikal, [1996] 1 S.C.R. 1013, where Cory J. rejected the idea that “anything which

affects or interferes with the exercise of those rights, no matter how insignificant,

constitutes a prima facie infringement” (para. 91 (emphasis added)). Therefore,
provincia lawsor regulationsthat place amodest burden on aperson exercising atreaty
right or that interfere in an insignificant way with the exercise of that right do not

infringe the right.

A prima facie infringement, however, will trigger the s. 88 treaty right
protection. In determining what constitutes a prima facie infringement of atreaty right,
itishelpful to consider the Court’ sjurisprudence on thispoint. InR. v. Sparrow, [1990]
1S.C.R. 1075, at p. 1112, Dickson C.J. and La Forest J. listed three questions that may

assist in this determination:

First, is the limitation unreasonable? Second, does the regulation impose
undue hardship? Third, does the regulation deny to the holders of the right
their preferred means of exercising that right?
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As Lamer C.J. pointed out in R. v. Gladstone, [1996] 2 S.C.R. 723, care
should be taken, in considering these questions, not to import an element of justification

when attempting to identify an infringement. He stated the following, at para. 43:

The Sparrow test for infringement might seem, at first glance, to be
internally contradictory. On the one hand, the test states that the appellants
need simply show that there has been a prima facie interference with their
rights in order to demonstrate that those rights have been infringed,
suggesting thereby that any meaningful diminution of the appellants’ rights
will constitute an infringement for the purpose of thisanalysis. Onthe other
hand, the questionsthe test directs courts to answer in determining whether
an infringement hastaken placeincorporate i deas such as unreasonabl eness
and “undue’ hardship, ideas which suggest that something more than
meaningful diminution is required to demonstrate infringement. This
internal contradiction is, however, more apparent than real. The questions
asked by the Court in Sparrow do not define the concept of prima facie
infringement; they only point to factors which will indicate that such an
infringement has taken place. Simply because one of those questions is
answered in the negative will not prohibit afinding by a court that a prima
facie infringement has taken place; it will just be one factor for a court to
consider in its determination of whether there has been a prima facie
infringement.

Essentially, therefore, a prima facie infringement requires a “meaningful
diminution” of atreaty right. This includes anything but an insignificant interference
with that right. If provincial laws or regulations interfere insignificantly with the
exerciseof treaty rights, they will not befound toinfringe them and can apply ex proprio

vigore or by incorporation under s. 88.

The protection of treaty rightsin s. 88 of the Indian Act applies where a
conflict between a provincial law of general application and a treaty is such that it
amountsto aprima facieinfringement. Whereaprovincial law of general applicationis
found to conflict with atreaty in away that constitutes a prima facie infringement, the
protection of treaty rights prevails and the provincial law cannot be incorporated under

S. 88.
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Where a prima facie infringement of a treaty right is found, a province
cannot rely on s. 88 by using the justification test from Sparrow and Badger in the
context of s. 35(1) of the Constitution Act, 1982, as alluded to by Lamer C.J. in CGté, at
para. 87. The purpose of the Sparrow/Badger analysis is to determine whether an
infringement by agovernment acting withinits constitutionally mandated powerscan be
justified. Thisjustification analysis does not alter the division of powers, which isdealt
withins. 88. Therefore, while the Sparrow/Badger test for infringement may be useful,
theframework set out in those casesfor determining whether aninfringement isjustified

does not offer any guidance for the question at issue here.

3.  Application to This Case

Thereis no treaty right to hunt dangerously. Thus, the prohibition against
hunting “without reasonable consideration for the lives, safety or property of other
persons’ set out ins. 29 of the Wildlife Act isalimit that does not infringe the Tsartlip’s
treaty right to hunt. Asstated earlier, the requirement to hunt safely was clearly within
the common intention of the parties to the Treaty, as reflected by the language of the
Treaty itself, which restricts hunting to “ unoccupied lands’. Where atreaty beneficiary
is proven to have hunted dangerously, the Treaty does not provide a defence to charges

brought under s. 29.

However, based on an understanding of the common intention of the parties
to the Treaty, the Tsartlip’s treaty right includes the right to hunt at night with
illumination, with the modern incarnation of their ancestral method, namely the use of

firearms.
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The legidative prohibition set out in s. 27(1)(d) and (e) of the Wildlife Act
is absolute, and it applies without exception to the whole province, including the most
northern regionswhere hours of daylight are limited in the winter months and popul ated
areas are few and far between. The Legislature has made no attempt to prohibit only
those specific aspects or geographic areas of night hunting that are unsafe by, for
exampl e, banning hunting within aspecified distancefromahighway or from residences.
Theimpugned provisions are overbroad, inconsi stent with the common intention of the
parties to the treaties, and completely eliminate a chosen method of exercising their

treaty right.

We respectfully disagree with our colleagues the Chief Justice and Fish J.
that nothing short of a total ban on night hunting can address safety concerns. We
believe that it would be possible to identify uninhabited areas where hunting at night
would not jeopardize safety. Thisfinding is supported by the evidence in this case that
the Tsartlip’ s practice of night hunting with illuminating devices has never been known
to have resulted in an accident, and that the conservation officers, in setting up the
location for their mechanical decoy, were easily able to locate an area where night
hunting could be practised safely. These facts amply demonstrate how something less

than an absolute prohibition on night hunting can address the concern for safety.

Wehaveno difficulty concluding, therefore, that the categorical banon night
hunting and hunting with illumination constitutes a prima facie infringement of atreaty
right. A categorical prohibition clearly constitutes more than an insignificant
interference with atreaty right. Although provincial laws of general application that are

inapplicableto aboriginal people can beincorporated into federal law under s. 88 of the
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Indian Act, this cannot happen where the effect would be to infringe treaty rights.
Because paras. (d) and (e) of s. 27(1) of the Wildlife Act constitute a prima facie

infringement, they cannot be incorporated under s. 88 of the Indian Act.

For these reasons, we would allow the appeal, set aside the convictions and

enter acquittals.

The reasons of McLachlin C.J. and Bastarache and Fish JJ. were delivered

THE CHIEF JUSTICE AND FIsH J. (dissenting) —

Ivan Morrisand Carl Olsenwerecaught inatrap set by conservation officers

to catch hunters who violate the law.

Thereisno disputethat Mr. Morrisand Mr. Olsen violated aprovincial ban
on hunting at night with afirearm. The appellants argue that the ban does not apply to
themin virtue of an aboriginal treaty signed in 1852. The Crown, however, argues that
the treaty conveys no right to hunt dangerously, and asserts that thisjustifies atotal ban

on night hunting.

We conclude that the treaty right to hunt is subject to an internal limitation
which excludes dangerous hunting. We further conclude that hunting at night with a

firearm, astrial courts acrossthe country have held, ishazardous and validly prohibited



65

66

67

68

-32-
onthat ground by provincial legislation of general application. Intheresult, wefind that
aprovincia ban on night hunting with a firearm does not affect the appellants’ treaty

right to hunt.

With respect to those who are of a different view, we would therefore

dismiss the appeal and affirm the convictions of both appellants.

On the evening of November 28, 1996, the appellants were driving in the
woods when they spotted what they took for a deer. Morris, the driver, stopped the
vehicleto allow Olsen to shoot at the deer from the passenger seat. The rifle was then
passed by Olsen to Morris across two children who were also in the front seat. Morris

himsalf then fired two shots from outside the vehicle.

The appellants had in fact been shooting a decoy with reflecting eyes set up
by conservation officersto trap illegal hunters. They were charged with the following
offencesunder the British ColumbiaWildlifeAct, S.B.C. 1982, ¢. 57: (1) huntingwildlife
with afirearm during prohibited hours (s. 27(1)(d)); (2) hunting wildlife by the use or
withtheaid of alight or illuminating device (s. 27(1)(e)); (3) hunting without reasonable
consideration for the lives, safety or property of other persons (s. 29); and (4)

discharging afirearm at wildlife from amotor vehicle (Olsen only) (s. 28(1)).

They argued that they enjoy aright to hunt under the terms of the North
Saanich Treaty. That treaty wasenteredinto by theancestorsof the Tsartlip Indian Band

and James Douglas, Chief Factor of the Hudson’s Bay Company and Governor of the
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Colony of Vancouver Island at the time, and is generally referred to for that reason as

the “Douglas Treaty”.

There is no dispute that the appellants are covered by the Douglas Treaty.
It was admitted at trial that they are both Indians within the meaning of the Indian Act,
R.S.C. 1985, c. I-5, and that they have ancestral ties to the Tsartlip Indian Band, a
member of the Saanich First Nation. It was admitted as well that the ancestors of the
Tsartlip Indian Band were signatoriesto the Douglas Treaty and that the Douglas Treaty
isatreaty within the meaning of s. 88 of the Indian Act and s. 35(1) of the Constitution
Act, 1982.

The outcome of this appeal therefore turns entirely on the nature and extent
of the right to hunt that may be set up in virtue of the Douglas Treaty against the
application of provincial hunting laws of genera application, such as the law that

concerns us here.

At tria, Higinbotham Prov. Ct. J. concluded that all of the elements of the
offences of hunting with afirearm during prohibited hoursand hunting by the use or with
theaid of alight or illuminating device contrary to s. 27(1)(d) and (e) of the Wildlife Act
had been proven beyond a reasonable doubt: [1999] B.C.J. No. 3199 (QL), at para. 24.
In hisview the appellants had failed to establish that the Douglas Treaty protected them
from prosecution under those provisions. He reached this conclusion by applying R. v.
Sparrow, [1990] 1 S.C.R. 1075, where the Court set out an infringement/justification

framework for determining whether an impugned statute passes constitutional muster.
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Withthe Crown’ sconsent, Higinbotham Prov. Ct. J. conditionally stayed the
proceedings with respect to hunting wildlife by the use or with the aid of a light or
illuminating device because of the rule against multiple convictions arising from the
same déelict (Kienapplev. The Queen, [1975] 1 S.C.R. 729) and we have not been asked

to revisit this matter.

Higinbotham Prov. Ct. J. declined to convict the appellants on the charge of
hunting without reasonable consideration for the lives, safety or property of other
persons for two reasons. First, because he was not satisfied that the Crown’ s specific
allegationsin respect of this count had been made out; and second, because he could not
“rely solely onthe evidencethat night hunting isinherently unsafeto record aconviction
on this count” (para. 25), since this evidence had already founded the appellants

convictions under s. 27(1)(d).

Higinbotham Prov. Ct. J. did, however, convict Mr. Olsen of discharging a

firearm at wildlife from a motor vehicle contrary to s. 28(1) of the Wildlife Act.

Mr. Olsen and Mr. Morris appealed to the Supreme Court of British
Columbia, where Singh J. held that to exercise atreaty or aboriginal right without due
regard or consideration for public safety isnot areasonabl e exercise of that right: [2002]
4 C.N.L.R. 222, 2002 BCSC 780. He therefore concluded, without recourse to the
Sparrow test, that the Wildlife Act did not conflict with or impact on thetreaty right. As
aresult, he found that the appellants were in fact subject to the Wildlife Act, which he

accepted asvalid provincial legislation of general application aimed at ensuring safety.
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The appellantsfurther appeal ed to the Court of Appeal of British Columbia,
where each of thethreejusticeswho heard the appeal wrote separate reasons: (2004), 25
B.C.L.R. (4th) 45, 2004 BCCA 121.

Thackray J.A. held that because s. 27(1) of the Wildlife Act prohibits only
hunting at night and not the right to hunt itself, it was alaw of general application that
applied to Indians of its own force and effect (or, as is sometimes said, “ex proprio

vigore’).

Huddart J.A. concluded that the appellants did not establish that night
hunting was an element of theaboriginal right to hunt “integral to thedistinctiveculture’
of the Tsartlip (para. 213). In her view, the Wildlife Act prohibition on night hunting

therefore did not violate the core hunting right protected by the treaty.

Lambert J.A. dissented. He held that the Wildlife Act affected Indian laws,
customs, traditionsand practicesin relation to hunting for food and ceremonial purposes
and therefore “str[uck] at the core of Indianness’ (para. 18). In his view, the core of
Indiannessencompasseswithinit theright to hunt for food by theIndians’ own preferred

means.

Accordingly, Lambert J.A. found that the Wildlife Act prohibitions do not
apply of their own force to members of the Tsartlip Indian Band because only federal
legidation can strike at the core of Indianness, except where provincial legidation is

incorporated into federal law (“invigorated”) by s. 88 of the Indian Act.
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With respect to s. 88 of the Indian Act, Lambert J.A. found that the initial
words “[s]ubject to the terms of any treaty” meant “that the treaty, properly interpreted,
cannot beimpinged on or affected [initsexercise] by the statutory provision” (para. 31).
He went on to find that the Wildlife Act prohibitions were in direct conflict with the
treaty right and therefore s. 88 could not be used to incorporate the impugned provisions
of the Wildlife Act.

For the reasons that follow, we conclude that the impugned ban on night
hunting with afirearmisvalid provincial legislation that appliesto the appellants. The
relevant provisions of the Wildlife Act prohibit unsafe hunting practices, whichisin pith
and substance a matter within the legislative jurisdiction of the provinces. They do not
conflict with federal legislation and the doctrine of paramountcy therefore has no
application. Finaly, the right to hunt protected by the Douglas Treaty is subject to an
internal limit: It does not include the right to hunt in an inherently hazardous manner.
Or, put differently, the right to hunt under the treaty must be exercised reasonably and
hunting practicesthat areinherently hazardous are antithetical to thereasonable exercise
of theright to hunt. Theimpugned provision of the Wildlife Act regulates this internal
limit. Sincetheregulation of dangeroushunting falls outsidethe scope of thetreaty right
to hunt, no treaty right is engaged. Asthereisno aboriginal right asserted, and as the
law does not otherwise go to Indianness, the law applies ex proprio vigore and does not

need to be incorporated by s. 88 in order to apply to Indians.
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Section 91(24) of the Constitution Act, 1867 gives Parliament exclusive
legidlative authority over “Indians, and Landsreserved for thelndians’. Aboriginal and

treaty rights fall squarely within Parliament’ s jurisdiction under s. 91(24).

Although s. 91(24) attributes exclusive jurisdiction over “Indians’ and
“Lands reserved for the Indians’ to Parliament, valid provincia legislation normally
appliesto aboriginal persons. Itiswell established that “First Nations are not enclaves
of federal power in aseaof provincial jurisdiction” (Kitkatla Band v. British Columbia
(Minister of Small Business, Tourismand Culture), [2002] 2 S.C.R. 146, 2002 SCC 31,

at para. 66).

The validity of a provincial enactment is a condition precedent to its
application to aboriginal Canadians. A provincia law that does not fall within a
provincia head of power isinvalid and of noforce or effect. Provincial legislation that,
in pith and substance, relatesto “Indians’ or “Landsreserved for the Indians” — or any
other matter within exclusivefederal jurisdiction —isultravires. However, provincial
legidation that merely has an incidental effect on afederal head of power isintravires:
Paul v. British Columbia (Forest Appeals Commission), [2003] 2 S.C.R. 585, 2003 SCC
55, at para. 14. Suchincidental effectsarewithout relevancefor constitutional purposes
(ibid.). For instance, in the aboriginal context, provincial traffic legislation applies on
reserves (see R. v. Francis, [1988] 1 S.C.R. 1025). Valid provincia laws of this type

apply ex proprio vigore to aboriginal Canadians.

Determination of the pith and substance of an enactment requires an
examination of its purpose as well asitslegal and practical effects. Kitkatla, at paras.

53 and 54. Drawing on Chief Justice Dickson’s reasons in General Motors of Canada
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Ltd. v. City National Leasing, [1989] 1 S.C.R. 641, LeBel J. set out in Kitkatla, at para.

58, the proper approach for determining the pith and substance of provincial legidlation:

1. Do theimpugned provisionsintrude into afederal head of power, and
to what extent?

2. If the impugned provisions intrude into a federal head of power, are
they nevertheless part of avalid provincial legisative scheme?

3. If the impugned provisions are part of a valid provincial legidative
scheme, are they sufficiently integrated with the scheme?

The Wildlife Act falls in pith and substance within the province's powers.
It is not directed at afederal head, like Indians, but more generally at safety, a matter
within provincial power. Theimpugned ban on night hunting is an integrated part of a
broader provincial scheme applicable to all British Columbians and aimed at assuring

the safety of the province' s hunters and residents.

It follows that the impugned provision appliesto the appellants, unlessit is
excluded by one of the exceptions to the general rule that valid provincial laws of
genera application apply to aboriginal Canadians. Provincia laws will not apply to
Indians if they conflict with federal legidation or engage the doctrine of

interjurisdictional immunity.

Under the paramountcy doctrine, valid provincial legisationwill berendered
inoperative if it entersinto an operational conflict with valid federal legislation. Such
conflict will exist if simultaneouscompliancewith both provincial and federal legidlation
isimpossibleor if the provincial legislation displacesor frustratesthefederal legidative
purpose (Rothmans, Benson & HedgesInc. v. Saskatchewan, [2005] 1 S.C.R. 188, 2005

SCC 13). Thereissome debate asto the order in which the doctrine of paramountcy and
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the doctrine of interjurisdictional immunity should be considered by acourt, particularly
wheres. 88 of the Indian Act is at issue: see K. Wilkins, “Of Provinces and Section 35
Rights’ (1999), 22 Dal. L.J. 185. We do not find it necessary to resolve that debatein
this case, since there is no conflicting federal legislation on hunting; accordingly, the

paramountcy doctrine does not apply.

Under the doctrine of interjurisdictional immunity, valid provincial
legidlation is constitutionally inapplicable to the extent that it intrudes or touches upon
core federal legidative competence over a particular matter. Thus, exclusive federal
jurisdiction under s. 91(24) protects “core Indianness’ from provincial intrusion:
Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010, at para. 177. Valid provincial
legidlation which doesnot touch on“coreIndianness’ appliesex propriovigore. If alaw
does go to “core Indianness’ the impugned provincial legislation will not apply unless

itisincorporated into federal law by s. 88 of the Indian Act.

Indian treaty rights and aboriginal rights have been held to fall within the
protected core of federal jurisdiction: Smon v. The Queen, [1985] 2 S.C.R. 387, at
p. 411; Delgamuukw, at para. 178. It followsthat provincial laws of general application
do not apply ex proprio vigore to the hunting activities of Indians that are protected by

atreaty.

If, however, aprovincial law of general application does not affect atreaty
right, and does not otherwise touch upon core Indianness, that law applies ex proprio
vigore, without recourseto s. 88. Legidation that fallsoutside theinternal limitsonthe
treaty right that the parties to the treaty would have understood and intended would not

encroach on the treaty right.
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Many aboriginal and treaty rights are subject to internal limits. In R. v.
Marshall, [1999] 3 S.C.R. 456 (“Marshall No. 1”), and R. v. Marshall, [1999] 3 S.C.R.
533 (“Marshall No. 2"), the Court held that the treaty right to trade for necessaries was
subject to an internal limit to a catch that would produce a moderate livelihood. In
similar fashion, safety may operate as an implicit or definitional limit on aboriginal or

treaty rights. In R. v. Badger, [1996] 1 S.C.R. 771, Cory J. wrote, at para. 89, that:

. . . reasonable regulations aimed at ensuring safety do not infringe
aboriginal or treaty rightsto hunt for food. Similarly these regul ationsdo not
infringe the hunting rights guaranteed by Treaty No. 8 as modified by the
NRTA.

In R. v. Sundown, [1999] 1 S.C.R. 393, the Court held that “there [is] no
inconsistency in principle between atreaty right to hunt and the statutory requirement
that theright be exercised inamanner that ensured the safety of the hunter and of others’
(Cory J,, for the Court, at para. 41, citing Myran v. The Queen, [1976] 2 S.C.R. 137, at
pp. 141-42; seealso R. v. Sutherland, [1980] 2 S.C.R. 451, at p. 460; Moosehunter v. The
Queen, [1981] 1 S.C.R. 282, at p. 289; and Smon, at p. 403).

Provincial legislation may apply to matters included within “core

Indianness” if it isincorporated by s. 88 of the Indian Act, which provides:

88.  Subject to the terms of any treaty and any other Act of
Parliament, all laws of general application fromtimeto timeinforcein any
province are applicable to and in respect of Indiansin the province, except
to the extent that those laws are inconsistent with this Act or any order, rule,
regulation or by-law made thereunder, and except to the extent that those
laws make provision for any matter for which provision ismade by or under
this Act.
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The Court clarified the effect of s. 88 of thelndian Actin Dick v. The Queen,

[1985] 2 S.C.R. 309. The Court noted that for the purposes of s. 88 there are two
categoriesof provincial laws: (1) lawswhich can be applied to I ndians without touching
their Indianness; and (2) lawswhich cannot apply to I ndianswithout regul ating them qua
Indians (pp. 326-27). Thefirst category of provincial laws applies to Indians without
any constitutional difficulty. The second category cannot apply to Indians by reason of
the doctrine of interjurisdictional immunity. It isto this second category of provincial
legidation that s. 88 of the Indian Act is directed. Thus, s. 88 incorporates provincial
laws of general application that are otherwise constitutionally inapplicableto Indians—
laws that are precluded from applying to Indians by the doctrine of interjurisdictional

immunity because they affect core Indianness, a matter under federal jurisdiction.

However, asmay bereadily observed fromitstext, s. 88 doesnot incorporate
al provincia laws that are otherwise inapplicable by reason of the doctrine of
interjurisdictional immunity. Section 88 operates, inter alia, “[s]ubject to the terms of
any treaty”. Inother words, s. 88 cannot incorporate aprovincial law that conflictswith

atreaty right.

What type or degree of conflict is required between a provincial law of
general application and a treaty to engage the treaty exception’s protection? On the
authorities, an insignificant burden on atreaty right is not enough: see, for example, R.
v. Coté, [1996] 3 S.C.R. 139, at para. 88. At the other end of the spectrum, a more
searching “unjustified infringement” test would be inappropriate: Section 88 was
adopted in 1951 (S.C. 1951, c. 29), more than 30 years before the emergence of the
concepts of justification associated with s. 35 of the Constitution Act, 1982 were

introduced.
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In our view, aprima facieinfringement test best characterizesthe degree of
conflict required to engagethe protection of thetreaty exception. Legislationthat places
no real burden on the treaty right does not constitute a prima facie infringement and
would not trigger the treaty exception. Legislation which engagestheinternal limits of
atreaty right does not affect the treaty right at all, and therefore, a fortiori, does not

constitute a prima facie infringement.

On this basis, provincial regulatory authority over Indian treaty rights may

be summarized as follows:

1. Provincia lawsdirected at theregulation of treaty rightsareultravires;

2. Vadlid provincial laws of general application that do not affect or

infringe treaty rights apply to Indians either:

(@  expropriovigore; or

(b)  through incorporation under s. 88, if they nevertheless touch

upon core Indianness in some other manner;

Valid provincial lawsthat fall outside of the scope of thetreaty right, by
virtue of an internal limit on the treaty right, do not go to “core
Indianness’, and thus apply ex proprio vigore. They do not need to be
incorporated by s. 88; and
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3. Vadlidprovincia lawsof general applicationthat constituteaprimafacie
infringement of treaty rightstrigger thetreaty exceptionins. 88 and are
constitutionally inapplicable. Provincia laws that impose only an
insignificant burden on a treaty right (see C6té€) do not trigger that

exception and are therefore incorporated by s. 88.

VI

Having already concluded that the impugned legislation falls under avalid
provincia head of power and doesnot conflict with any federal legislation, we must now
determine whether it goes to “core Indianness’. If it does, it applies as a result of
incorporation under s. 88; if not, the law applies ex proprio vigore. The appellants
claim that night hunting does go to Indianness is based on their right to hunt under the
Douglas Treaty. Inorder to determine, then, whether the ban appliesto them ex proprio
vigore, we must ascertain the scope and extent of the right to hunt enshrined in that

treaty.

Thetreaty right is set out in para. 2 of the Douglas Treaty, which reads:

It is understood, however, that the land itself, with these small exceptions,
becomes the entire property of the white people for ever; it is also
understood that we are at liberty to hunt over the unoccupied lands, and to
carry on our fisheries as formerly.

Thiscaseproceeded onthe Crown’ sconcession that thewords* asformerly”
modified the “liberty to hunt over the unoccupied lands’ as well asthe “liberty . . . to

carry on our fisheries’. In our view, this branch of the matter merits little discussion:
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The scope of the right to hunt under the Douglas Treaty is not at all dependant on the

Crown'’ s concession.

For ease of reference, we recall here the findings below.

In the Court of Appeal, Lambert J.A. defined the appellants’ treaty right as
the right to hunt for food and ceremonial purposes according to the Indians' preferred
means in accordance with their own laws, customs, traditions and practices, and the
safety practices which regulate the manner of hunting (para. 49). Huddart J.A. found
that the treaty protected only those rightsthat are “integral to the distinctive culture” of
the Tsartlip (para. 208) and that night hunting, while a traditional practice of
convenience, isnot part of the core right to hunt protected by the treaty. Singh J. of the
British Columbia Supreme Court held that the Douglas Treaty protected aright to hunt
aswell as the methods and means of hunting. He held nonethel ess that the treaty right
does not contemplate or, still less, confer aright to hunt dangerously, there being an

implicit limitation to the treaty right that prevents unsafe hunting.

We prefer the interpretation of Singh J. In our respectful view, Huddart
J.A.’ sapproach tendsto blur thedistinction between an aboriginal right and atreaty right
and Lambert J A’ sinterpretation disregardstheinternal safety limitationsto which that

right is necessarily subject.

The scope of atreaty right and its internal limits is essentially a matter of
treaty interpretation, which in turn refers us back to the intention of the parties to the
treaty. “The goa of treaty interpretation isto choose from among the various possible

interpretations of common intention the one which best reconciles the interests of both
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parties at the time the treaty was signed” (Marshall No. 1, at para. 78, per McLachlin J.

(as she then was), dissenting on other grounds).

When the Douglas Treaty was signed, hunting at night was not uncommon.
Nor wasit particularly dangerous. It would not have been surprising had both the Crown
and the North Saanich aboriginals contemplated that the aboriginals would continue to
hunt at night. At the time, this practice did not pose the same dangers as it does today
(which dangers will be explained in detail below). And the parties may not have even
had reason to anticipate that the dangers would grow. But they could not have believed
that theright to hunt included aright to hunt dangerously. To imputethat belief to them

would do injustice to both parties and, would in addition, defy common sense.

We use the phrase * hunting dangerously” or “ hunting in an unsafe manner”
or like expressions in this decision to signify hunting in a manner or under conditions

that involve an inherent and especially elevated risk to the lives and safety of others.

In our view, the partiesto the Douglas Treaty must have understood that the
right to hunt did not carry with it aright to hunt in an unsafe manner. They must have
understood as well that the Crown did not abdicateitsinterests or itsresponsibilitiesin
thisregard. The Crown was preoccupied by the need to secure the safety of the settlers.
Hunting in an unsafe manner could not have been thought to serve the interests of the
aboriginals any more than the interests of the Crown. To find that the Douglas Treaty
enshrined a right to hunt in an unsafe manner is plainly irreconcilable with the third
Marshall principle: Treaties must be interpreted in a manner that best reconciles the

interests of the partiesto it.
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Onthispoint, wefind the reasoning of the New Brunswick Court of Appeal
in R.v. Paul (1993), 142 N.B.R. (2d) 55, in relation to an aboriginal treaty right to hunt

next to private dwellings, particularly compelling:

In my view, Mr. Paul’ s treaty rights must be considered in the context
of their exercise. Lamer J.,, as hethen was, said in Soui at p. 1072 that he
“could not believe that the Hurons ever believed that the Treaty [of 1760]
ever gave them the right to cut down trees in agarden as part of their right
to carry on their customs’. Similarly, and unlike the trial judge, who said
that “ status Indians’ may exercise their treaty rights even in amanner that
“isinherently dangerous’, | cannot believe that the Indians of the St. John
ever believed that they could exercise therights given them in the Treaty of
Boston of 1725 in an unsafe manner. . . . [para. 18]

The ninth principle of treaty interpretation laid down in Marshall No. 1
further supports this conclusion: “Treaty rights of aboriginal peoples must not be
interpreted in a static or rigid way. They are not frozen at the date of signature. The
interpreting court must update treaty rightsto provide for their modern exercise.” (para.

78)

The appellants argue that using the ninth principle to restrict rather than

expand the scope of atreaty right would “turn this [principle] onits head”.

As will be more fully explained below, since 1852, the dangers of night
hunting have been amplified with the development of modern weaponry. In our view,
treaty rights are not impervious to changes of this sort. They do not evolvein asocial,
environmental or technological vacuum. A right to hunt is not transformed into aright

to hunt in an unsafe manner by disregarding unforeseen dangers or new risks.
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Quite the contrary, the ninth principle simply acknowledges that treaties

must beinterpreted in amanner that contemplatestheir exercisein modern society. Just
as the methods and means of exercising the right should not be frozen in time, neither
should the government’ s legitimate safety concerns. Adapting the exercise of treaty
rights to modern weaponry without adapting the corollary legitimate safety concerns
would lead to unacceptabl e results. One cannot reasonably focus on the former and turn

ablind eyeto the latter.

In R. v. Marshall, [2005] 2 S.C.R. 220, 2005 SCC 43, this Court held that
only the logical evolution of a pre-treaty practice will attract treaty protection. In that
case, the evidence showed only a pre-treaty practice of some limited trade in wood
products. This evidence was insufficient to establish a treaty right to engage in
commercia logging. McLachlin C.J., for the majority, described the standard in these

terms:

Of course, treaty rights are not frozen in time. Modern peoples do
traditional things in modern ways. The question is whether the modern
trading activity in question representsal ogical evolutionfromthetraditional
trading activity at the time the treaty was made; Marshall 2, at para. 20.
Logical evolution meansthe same sort of activity, carried on in the modern
economy by modern means. This prevents aborigina rights from being
unfairly confined simply by changesin the economy and technol ogy. But the
activity must be essentially the same. “While treaty rights are capable of
evolution within limits, . . . their subject matter . . . cannot be wholly
transformed” (Marshall 2, at para. 19). [para. 25]

In our view, when the same sort of activity carried on in the modern
economy by modern meansisinherently dangerous, that dangerous activity will not be

alogical evolution of the treaty right.
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Itistrue, asthe appellants assert, that the treaty protects from encroachment
the means and methods of its exercise, such as: timing of the hunt (R. v. White (1965),
52 D.L.R. (2d) 481 (S.C.C.), aff'g (1964), 50 D.L.R. (2d) 613 (B.C.C.A.); “season,
method [and] limit” of the hunt (Sutherland, at p. 460); “method, timing and extent” of

the hunt (Badger, at para. 90)).

However, thefact that the treaty protects the means and methods of hunting
does not negate the internal limit on the right: the treaty hunting right does not include
the right to hunt in amanner that endangers the safety of the hunter or others. Because
dangerous hunting falls outside the scope of the protected treaty right, the province is
free to regulate in this area. The issue of safety was not addressed in Prince v. The
Queen, [1964] S.C.R. 81, and that case's reference to night hunting should not be
understood without reference to the subsequent jurisprudence of this Court with respect
to safety, including Myran, which dealt specifically with the proper interpretation of

Prince.

In Myran, Dickson J. (as hethen was), speaking for the Court, explained the

interplay between “means and methods’ jurisprudence and safety this way:

| think it isclear from Prince. . . that an Indian of the Provinceisfree
to hunt or trap game in such numbers, at such times of the year, by such
means or methods and with such contrivances, as he may wish, provided he
isdoing soinorder to obtain food for hisown use and on unoccupied Crown
lands or other lands to which he may have aright of access. But that isnot
to say that he has the right to hunt dangerously and without regard for the
safety of other persons in the vicinity. Prince . . . deals with “method”.
Neither that case nor those which preceded it dealt with the protection of
human life. | agree with what was said in the present case by Mr. Justice
Hall in the Court of Appeal for Manitoba:

In the present case the governing statute is The Wildlife Act, supra, and
in particular Sec. 41(1) thereof. Section 10(1) under which the accused were
charged does not restrict the type of game, nor the time or method of



121

122

123

-49-
hunting, but simply imposes a duty on every person of hunting with due
regard for the safety of others. Does that duty reduce, detract or deprive
Indians of the right to hunt for food on land to which they have aright of
access? If one regards that right in absolute terms the answer is clearly in
the affirmative; but is that the case? Surely the right to hunt for food as
conferred or bestowed by the agreement and affirmed by the statute cannot
be so regarded. Inherent in theright isthe quality of restraint, that isto say
that theright will be exercised reasonably. Section 10(1) isonly astatutory
expression of that concept, namely that the right will be exercised with due
regard for the safety of others, including Indians. [pp. 141-42]

The overarching principle, now firmly entrenched in our jurisprudence, is
that public safety enjoys preeminent status in matters of thiskind. Or to use the words

of Myran, the right must be exercised reasonably.

Vil

We have concluded that the treaty right to hunt upon which the appellants
rely inthiscaseissubject totheinternal limit that it cannot be exercised in amanner that
is dangerous to the safety of the hunter or others. Thisis a general description of the
limitation. We must still determine how thisinternal limit may be validly expressedin
theregulatory context. Arethecourtslimited to case-by-caseafter thefact inquiriesinto
whether a particular hunter on a particular occasion exercised the treaty right to hunt
unsafely? Or can the province pass|egidlation or adopt regul ationsthat definethelimits
of the right in a way that can be administered and understood by the aboriginal

community?

The answer to this question is found in this Court’s jurisprudence, which
affirmstheright of the province to determine and direct in advance the limits of atreaty
right in a particular regulatory context, provided it does so reasonably. As Cory J.,

writing for the mgjority in R. v. Nikal, [1996] 1 S.C.R. 1013, stated:
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It has frequently been said that rights do not exist in avacuum, and that the
rights of one individual or group are necessarily limited by the rights of
another. . . . The government must ultimately be ableto determineand direct
the way in which these rights should interact. Absolute freedom in the
exercise of even a Charter or congtitutionally guaranteed aboriginal right
has never been accepted, nor wasit intended. . . . Absolute freedom without
any restriction necessarily infers afreedom to live without any laws. Such
aconcept is not acceptable in our society. [Emphasis added; para. 92.]

124 Similarly, in Marshall No. 1, the Court, after concluding that the treaty right
to fish was inherently limited to quantities reasonably expected to produce a moderate

livelihood, stated:

Catch limits that could reasonably be expected to produce a moderate
livelihood for individual Mi’ kmag families at present-day standards can be
established by regulation and enforced without violating thetreaty right. In
that case, the regulations would accommodate the treaty right. Such
regulations would not constitute an infringement that would have to be
justified under the Badger standard. [Emphasisin original; para. 61.]

The Court reaffirmed the province’ sright to define the reasonable limits of treaty rights

through regulation in Marshall No. 2, stating:

... regulations that do no more than reasonably define the Mi’ kmagq treaty
right in terms that can be administered by the regulator and understood by
the Mi’kmag community that holds the treaty rights do not impair the
exercise of thetreaty right . . . . [Underlining added; para. 37.]

125 These holdings are consistent with this Court’ s assertion in Myran that the
treaty right must be exercised in a reasonable manner. Reasonable regulatory
restrictions, including blanket prohibitions, which address legitimate safety concerns,

will not infringe the treaty right.



126

127

128

-51-

The question before usis thus whether the province’ s ban on night hunting
constitutes a reasonabl e exercise of the province’ s power to regulate the internal safety
limit on the appellants’ treaty right. Or, put differently, isthisban areasonableway, in
the regulatory context of the Province of British Columbia, to articulate the internal

safety limitation on the treaty right to hunt?

Thetrial judge found that it was. He stated:

[]tisundeniably truethat the Province of British Columbiahastaken afirm
and consistent attitude against night hunting, based upon the advice from
conservation officers, that the practice is inherently unsafe. Certainly the
evidence in this case supports such afinding. It is night hunting that brings
added and unacceptable danger, according to the evidence. The evidence
establishesthat it isdangerousto permit the use of high-poweredriflesinthe
dark, and to leave it to individual hunters to use their common sense to
minimize those risks in the face of a sudden opportunity to kill game.

[t is apparent that the use of lights at night brings a new set of problems,
even asit eliminates others. Most important, it brings the problem of tunnel
vision, where the hunter becomes so focussed on the illuminated target, he
tendsto fail to be sufficiently aware of the periphery of hisview, or eventhe
background. Thisleadsto asignificant risk of accidental injury to persons
or property. | do not question that proper training and other measures can
be taken to reduce the risk, but we do not live in a perfect world. The
statutory provision isdirected at the issue of safety, and isreasonable on its
face asameasureto help ensurethat needlessrisk isavoided. [paras. 11 and
13]

These findings, shared by trial and appellate courts across the country, are
manifestly reasonable. See R. v. Seward (1999), 171 D.L.R. (4th) 524 (B.C.C.A.); R v.
Bernard (2002), 200 N.S.R. (2d) 352, 2002 NSCA 5, |eave to appeal refused, [2002] 3
S.C.R.vi; R v. Pariseau, [2003] 2 C.N.L.R. 260 (Que. C.A.); R. v. Southwind, [1991]
0.J. No. 3612 (QL) (Prov. Div.); R. v. King, [1996] O.J. No. 5458 (QL) (Prov. Div.); R.
v. Harris, [1998] B.C.J. No. 1016 (QL) (Prov. Ct.); R. v. Ice, [2000] O.J. No. 5857 (QL)
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(C.J); R v. Sump, [2000] 4 C.N.L.R. 260 (B.C. Prov. Ct.); R. v. Barlow (2000), 228
N.B.R. (2d) 289 (Q.B.), leave to appea refused, [2001] N.B.J. No. 145 (QL), 2001
NBCA 44; Turner v. Manitoba (2001), 160 Man. R. (2d) 256, 2001 MBCA 207; R. v.
Augustine(2001), 232 N.B.R. (2d) 313 (Q.B.), leaveto appeal refused, [2001] N.B.J. No.
190 (QL), 2001 NBCA 57; R.v. Maurice, [2002] 2 C.N.L.R. 273, 2002 SKQB 68; R.
v. Pitawanakwat, [2004] O.J. No. 2075 (QL), 2004 ONCJ50; R. v. Yapput, [2004] O.J.
No. 5055 (QL), 2004 ONCJ 318. For the opposing view see: R. v. Maple, [1982] 2
C.N.L.R. 181 (Sask. Prov. Ct.); R. v. Machimity, [1996] O.J. No. 4365 (QL) (Prov. Div.);
and R. v. Polches (2005), 289 N.B.R. (2d) 72, 2005 NBQB 137.

The conclusion that a ban on night hunting is a reasonable exercise of the
Province's regulatory power in defining the internal limit on the treaty right flows
naturally and logically from the defining feature of nighttime — that is, darkness. The
evidence at trial was more than sufficient to establish that one's ability to identify
objects, estimate distances and observe background and surrounding items is greatly

diminished in the dark, posing areal danger to other members of the public.

This added danger to hunting causes the risks associated with hunting at
nighttime with a firearm to be unacceptably high. The Wildlife Act prohibition is a

reasonable response to areal danger.

In Seward, the British Columbia Court of Appeal put it succinctly:

Theintroduction of rifleshassignificantly heightened the danger of hunting.
Not just the hunters, but anyone within a mile radius of a hunter is at risk.
This is especially so at night when the fact of darkness transforms a
dangerous endeavour into a hazardous one. It does not matter that an
individual might be able to hunt at night without injuring anyone, the fact
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is that the possibility of death or injury is increased when visibility is
decreased and one or more hunters are in the woods. [para. 47]

The impugned legidlation thus regul ates an areawhich lies entirely outside
the treaty right to hunt. It therefore does not conflict at all with the treaty right. No
aboriginal right isasserted, and absent aconflicting treaty or aboriginal right, reasonable
provincial safety regulation of dangerous hunting practices cannot be said to intrude
upon “core Indianness’. It follows that the Wildlife Act prohibition on night hunting
withafirearmisavalid provincial law applicableto the appellantsex proprio vigoreand

without recourseto s. 88.

We are not persuaded by the appellants submission that the provincial
power to legislate with respect to safety is restricted to the ability to prohibit unsafe
hunting in a general manner. If provinces can prohibit “unsafe hunting”, there is no
reason why they should be precluded from identifying particular practices that are
unsafe. Thisfallswithin the power of the provinces to reasonably regulate the internal

limits on treaty rights, affirmed in Marshall No. 1 and No. 2 and Sundown.

Finally, we offer two brief observations concerning the joint reasons of

Justices Deschamps and Abella.

First, in their view, the question on this appeal is the extent to which, if at
all, provinces may validly interfere with treaty rights. With respect, we only reach that
guestion if the impugned provincial legidlation isfirst found to affect atreaty right. In
this case, we are agreed that the Douglas Treaty does not confer a right to hunt

dangerously. Thisrenders hypothetical the question posed by our colleagues.
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Second, Justices Deschamps and Abella find that a ban on hunting with a
modern firearm at night is overly broad. They believe that the Douglas Treaty
countenances only more limited prohibitions. In our respectful view, this constraint
undermines the objective of legiglation relating to a hunting practice which courts have

consistently found inherently involves an unacceptable and elevated risk to the public.

The constitutional questions in the present appeal were stated as follows:

. Do ss. 27(1)(d) and (e) of the Wildlife Act, S.B.C. 1982, c. 57,
constitutionally apply of their own force to the appellants in view of
Parliament’s exclusive legidlative authority under s. 91(24) of the
Constitution Act, 18677?

2. If not, do ss. 27(1)(d) and (e) of the Wildlife Act, S.B.C. 1982, c. 57,
nonethel ess apply to the appellants by virtue of s. 88 of the Indian Act,
R.S.C. 1985, c. I-5?

Since the proceedings relating to s. 27(1)(e) were conditionally stayed and
no objection was made on appeal, it isnot necessary for purposes of thisappeal to assess

the constitutionality of s. 27(1)(e).

With respect to s. 27(1)(d), the first question should be answered in the
affirmative. Having concluded that s. 27(1)(d) of the Wildlife Act isareasonable law of
general application directed at safety that does not engage the appellants’ treaty rights,

and which applies ex proprio vigore, it is not necessary to answer the second question.

For these reasons, we would dismiss the appeal.

Appeal allowed, MCLACHLIN C.J. and BASTARACHE and FisH JJ. dissenting.
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