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Aboriginal law — Property situated on reserve — Exemption from
seizure—Creditor of Indian band attempting to gar nish fundsin off-reservefinancial
institution — Funds paid to band by federal government pursuant to Comprehensive
Funding Arrangement — Whether funds exempted from seizure by virtue of s. 89 or
S. 90(1)(b) of Indian Act — Whether funds notionally “situated on a
reserve” — Whether funds paid to band pursuant to *“treaty or
agreement” — Meaning of word “ agreement” in s. 90(1)(b) of Indian Act — Indian

Act, R.S.C. 1985, c. I-5, ss. 89, 90(1)(b).

The appellant Indian band resides on an isolated reserve in northern
Manitoba. It has adhered to Treaty No. 5 with the federal government and, in
exchange for the extinguishment of claims, the Crown agreed, inter alia, to provide
annual grants and to maintain schools. The band is entirely funded by the federal
government under aComprehensive Funding Arrangement (“ CFA”) pursuant towhich
funds for various programs are deposited monthly into the band’s account in a
financial institution in Winnipeg. The respondent company sued the band to obtain
payment for construction materials and services it had supplied for projects on the
reserve. The parties entered into aconsent judgment, but the band was unable to pay.
The company served a notice of garnishment on the Winnipeg financial institution.
The band moved to set aside the garnishment order on the ground that these were CFA
funds that were exempt from seizure under ss. 89 or 90(1)(b) of the Indian Act. The
Master rel eased from garnishment the portion of those moniesthat he found were CFA
funds, but set aside the sum of $125,000. The motionsjudge concluded that the CFA
was an “agreement” under s. 90(1)(b) of the Act and that the funds were therefore
“deemed always to be situated on areserve” and were exempt from seizure. The

Court of Appeal set aside that decision, holding that s. 89 did not apply, as the funds
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were not “situated on a reserve’, nor were they deemed to be situated on a reserve
under s. 90, because they were not paid pursuant to an agreement ancillary to Treaty

No. 5.

Held (Binnie, Fish and Abella JJ. dissenting): The appeal should be
dismissed.

Per McLachlin C.J. and Bastarache, LeBel, Deschamps, Charron and
Rothstein JJ.: The CFA fundswere not situated on areserve, and theimmunity from
seizure granted by s. 89 of the Indian Act accordingly does not apply. The expression
“situated on areserve” in s. 89 is to be given its plain and ordinary meaning and is
subject to common law and statutory situsrules. The location of the bank account is
objectively easy to determine: it is located off-reserve at the Winnipeg financial
institution. This approach to interpretation is overwhelmingly supported in the case
law and by thefact that when Parliament wished to depart from the physically situate
test for personal property, it did so expressly, asins. 90(1)(b) of the Indian Act, which
suggeststhat other provisions of the Act addressing |ocation should not be interpreted

according to a“notional” test. [3] [11] [13] [18-21]

Section 90(1)(b) of the Indian Act does not extend the immunity from
seizure to the CFA funds, because the band has not demonstrated that the disputed
funding is protected by virtue of its relationship to treaty obligations. The word
“agreement” in s. 90(1)(b) should not be construed broadly as extending to any
agreement between the government and Indiansthat confers benefits or * public sector

services’” benefits, but should be confined to property that enures to Indians pursuant



-4 -
to agreements that are ancillary to, or that flesh out, treaty obligations of the Crown.
[1] [25] [27] [73]

The history of s. 90(1)(b) supports a narrow interpretation of the word
“agreement”. For decades, Parliament’s approach to Indian property was a
paternalistic oneunder whichvirtually all property that could betraced to treatieswith
or gifts from the Crown was exempt from seizure. In 1951, Parliament revised the
Indian Act, signalling an intention to encourage Indian entrepreneurship and
self-government. This new approach is consistent with an intention to confine
protection from seizureto benefitsflowing fromtreaties. To exempt property broadly
would be inconsistent with self-sufficiency, because it would deprive Indian
communities of credit, which is a cornerstone of economic development. But to
eliminate all protection would neglect the persistent concerns about exploitation.
These potentially conflicting policy considerations suggest that Parliament wanted to
providelimited protection for treaty entitlementswhile not interfering with the ability
of Indians to achieve great economic independence. Given that our Constitution also
grants a special place to treaty obligations, Parliament’s decision to distinguish
between treaty and non-treaty property in the statutory scheme is not one that the
Court can or should disturb. [37] [40] [55] [66-67]

The rules of statutory interpretation also lead to the conclusion that the
word “agreement” in s. 90(1)(b) must be interpreted narrowly. Pursuant to the
“associated meaning” principle, whichfunctionsasan aid to ascertaining Parliament’s
intention, the words “treaty” and “agreement”, being linked, take colour from one
another, which limits the scope of the broader term “agreement” such that it is as

supplementary to the narrower term “treaty”. Furthermore, it is presumed that
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Parliament avoids superfluous or meaningless words. |If “agreement” were to be
interpreted broadly to cover all types of agreements between Indians and the
government, then the word “treaty” would have no role to play. Lastly, the word
“agreement” in s. 90(1)(b) must beread narrowly, because the Indian Act’ sexemption
provisions not only create limited exceptions to the general rule that the provincial
credit regimes will apply to Indian property, but also limit the ability of aboriginal
peoplesto access credit, which isasignificant deterrent to financing business activity

on-reserve. [31] [34-39] [42]

Here, the record does not permit the Court to make a determination about
the precise relationship between the CFA funds and the Crown'’s treaty obligations.
The CFA funds in the case at bar are blended, and if parts of them relate to treaty
obligations, they have not been segregated by either the Crown or the band. Whileany
portion of the CFA funds that flows directly from treaty obligations is entitled to
protection under s. 90(1)(b), the band has failed to discharge its onus to establish the
connection between fundsit claimswere protected and the Crown’ streaty obligations.

[76]

Per Binnie, Fish and Abella JJ. (dissenting): The CFA between the band
and the Crown is a“treaty or agreement” pursuant to s. 90(1)(b) of the Indian Act so
that funds flowing to the band under the CFA should be exempt from garnishment.
Because the CFA is an agreement to provide on-reserve essential public services,
S. 90(1)(b) placesthose CFA funds given by the federal Crown to aband under ss. 87
and 89 protection. Without this protection, seizure of CFA monies would inevitably
impair the band’'s capacity to deliver these essential services to its members.

Section 90(1)(b) also protects the interest of taxpayers in ensuring that funds
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transferred by Parliament to a band for housing, education, infrastructure, health and
welfare, are used for the designated purposes, and not, as here, diverted to other

purposes chosen by the band. [77] [79] [83] [87]

The outcome of the appeal turns on whether s. 90(1)(b) truly requires the
CFA to be*ancillary” to a“treaty” at all. While the word “agreement” in s. 90(1)(b)
draws its meaning from context, that context has little to do with treaties, but rather
forms part of alarger legislative initiative taken to protect and encourage the survival
of reserves as liveable communities and to ensure that public monies “given” to an
Indian band for essential public services on the reserve are used for the intended
purposes. Only a purposeful as opposed to restrictive reading of s. 90(1)(b) will
accomplishthat objective. If anarrow interpretation of s. 90(1)(b) isadopted, only the
more economically developed bands served on the reserve by a deposit-taking
financial institution will paradoxically receivetheir CFA fundsfree from the threat of

attachment and execution. [81] [90] [108] [134] [141]

Section 90(1)(b) should apply as much to bands dispossessed of their
traditional landswithout atreaty asto those with whom treaties were made. CFAsfor
education, housing, health and welfare are intimately linked to enabling Indians to
continue on their lands and are in the nature of government to government transfer
payments. The purpose of these agreementsis to provide the same essential services
to Aboriginal communities as are provided to other Canadians by their provincial,
territorial and municipal governments. If s. 90(1)(b) is narrowly construed to cover
only funds transferred to Indian bands by the federal Crown pursuant to agreements
that “flesh out” treaty terms, bands without treaties would not obtain the same

protection from attachment and seizure as treaty bands. This would mean that
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S. 90(1)(b) would operate inequitably among bands in relation to the same types of
CFA funding for the same essential on-reserve services. Such alack of equity ought
not to be attributed to Parliamentary intent in the absence of very clear language. In
addition, even among the treaties, the enumerated benefits vary greatly and it should
not be concluded that Parliament intended that monies could be garnisheed inthe case
of some Indian reserves but not others. To the extent the exemptionin s. 90 isseen as
part of the purchase price for the cession of land, it makes little difference to the
dispossessed whether dispossession occurred by agreement or not. The narrow
interpretation of s. 90(1)(b) would result in a checkerboard of exemptions and non-
exemptions across the country determined by the vagaries of the treaty- making
process rather than rational legislative policy. [95] [103] [106] [116] [121] [123-124]
[128]

The expenditures of the appellant band council show that its spending
prioritiesaredifferent fromthe CFA priorities. If the garnisheeissuccessful therewill
not be enough CFA money left to pay for essential public services. Thismeanseither
band members will livein the “third world conditions” described in the Report of the
Royal Commission on Aboriginal Peoples(1996) (“RCAP”), or thefederal government
will step in at some stage to fund the delivery of the essential servicesit had already
funded under the CFA but which fundswere diverted to other priorities determined by
the band council. The first alternative is to perpetuate what RCAP calls a national
embarrassment. The other aternative is for the public to pay twice. Neither is
palatable public policy. Parliament cannot have intended an interpretation of

S. 90(1)(b) that creates such a Hobson’ s choice. [85] [149]
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A public sector services funding approach, which would exclude
commercial dealings but include CFA funds provided by the federal government for
health, education, housing, welfare and infrastructure, is consistent with the text,
context and purpose of the relevant provisions of the Indian Act for the following
reasons. Firstly, the text of s. 90(1)(b) does not qualify the term “agreement” but is
part of alegislative package which bears the impress of the Crown’s obligations to
native peoples generally. Secondly, the suggested approach would avoid tying the
exemption to the historical anomalies created by the treaty-making process. Thirdly,
it puts the focus on the reserve where the needs of the band are to be met rather than
on where the federal funds voted by Parliament for that purpose happen to be on
deposit — in this case, off-reserve. Fourthly, it avoids differential treatment of CFA
funds depending on whether the band is rich enough to attract to its reserve a branch

of a deposit-taking financial institution. [132-133] [135-139]

To impose an onus on the band to prove which parts of CFA funding on
deposit at any particular time“flesh out” treaty commitments of the Crown and which
parts of CFA funding do not, is a burden they cannot discharge, given the deposit of
blended monthly paymentswhich are not segregated on aproject by project basis. The
objective of predictability and certainty in economic relations between First Nations
and non-aboriginal people is better served by a categorical denial of execution and
garnishment of CFA fundswhether those funds are parked at afinancial institution on

or off the reserve. [145-146]
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The appeal concerns the scope of ss. 89 and 90 of the Indian Act, R.S.C.
1985, c. I-5. These provisions, designed to prevent the erosion of property belonging
to Indians qua Indians, confer immunity from seizure by creditors. The question on
this appeal is whether ss. 89 and 90 extend this immunity to funds provided under
individualized Comprehensive Funding Arrangements (“ CFAS") between the federal

government and aboriginal bands.

The case at bar involves band funds that have been deposited in an off-
reserve account pursuant to a CFA between the God's Lake Band and the federal
government. As part of a“co-management” approach to governance, the CFA funds
are designed to be spent exclusively for certain designated purposes. One of these
purposes — namely, on-reserve education — appears closely related to the Crown’s
obligations under Treaty No. 5 (1875), to which the band adhered in 1909. Others
seem only indirectly related to such obligations. Still others seem to fall entirely
outsidethetreaty obligations. Therespondent, acreditor of the band that has obtained

a consent judgment and garnishment order, is seeking to seize the funds.

| conclude that the fundsin question are not protected directly by s. 89 of
theIndian Act, which protectsonly property situated on areserve. Nor, in my opinion,
did the band discharge its burden of establishing protection under s. 90(1), which
immunizes from seizure funds given “under atreaty or agreement”. Accordingly, |

would dismiss the appeal.

2. Issues

The appeal raises two issues:
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1. How should the location of abanking debt be determined for the purposes

of s. 89(1)? Isthe debt protected because it is notionally on reserve?

2. Do the words “personal property . . . given to Indians or to a band under
atreaty or agreement between a band and Her Majesty” in s. 90(1)(b)

apply to the funds provided under the CFA in the case at bar?
3. The Statute

Under s. 89 of the Indian Act, property situated on areserve is protected
from seizure. Under s. 90, other property may be deemed to be so situated for the

purposes of taxation or seizure. The provisions read:

89. (1) Subject to this Act, the real and personal property of an Indian
or aband situated on areserveis not subject to charge, pledge, mortgage,
attachment, levy, seizure, distress or execution in favour or at theinstance
of any person other than an Indian or a band.

(1.1) Notwithstanding subsection (1), a leasehold interest in
designated lands is subject to charge, pledge, mortgage, attachment, levy,
seizure, distress and execution.

(2) A person who sellsto aband or a member of a band a chattel
under an agreement whereby the right of property or right of possession
thereto remainswholly or in part in the seller may exercise hisrightsunder
the agreement notwithstanding that the chattel is situated on areserve.

90. (1) For the purposes of sections 87 and 89, personal property that
was

(&  purchased by Her Majesty with Indian moneys or moneys
appropriated by Parliament for the use and benefit of Indians or bands,
or

(b)  given to Indians or to a band under a treaty or agreement
between a band and Her Mgjesty,
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shall be deemed always to be situated on areserve.

The provisionswereinitially adopted, in amost identical form, asss. 88 and 89 in the

Indian Act reforms of 1951 (S.C. 1951, c. 29).

4. Judicial History

Senior Master Lee of the Court of Queen’s Bench of Manitoba found that
there was a strong likelihood that some of, if not al, the attached monies had been
received pursuant to a CFA. He stated that the monies were for essential serviceson
the reserve and were “clearly in keeping with the public policy behind the
development of the protection afforded pursuant to ss. 89 and 90 of The Indian Act”.
He rejected arguments regarding situs under the Trust and Loan Companies Act, S.C.
1991, c. 45. After verification of the portion of the monies received under the CFA,
Senior Master Lee ordered $518,838.55 rel eased from garnishment. $125,000 was set

aside pending the resolution of the issues before us.

On appeal, Sinclair J. of the Court of Queen’s Bench first asked whether
the funds were “ property situated on areserve” and thus protected from seizure by s.
89 of the Indian Act. He rejected the common law natural meaning approach to situs
infavour of aconnecting factorstest aimed at identifying adiscernible nexus between
the property in question and the Indian occupation of reserve land. Heidentified and
considered seven factors: the nature of the CFA; the purpose of thefunds provided; the
location of the recipient band under the CFA; the location of the account into which
the funds were deposited; the location of expenditures from the fund; the intended

beneficiaries or recipients of payment from the fund; and the importance of the fund
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to the band's ability to occupy the reserve. Sinclair J. concluded that the funds
constituted Indian property closely related to Indian occupation of reserve land and

that they ought to be protected from seizure. He held:

... | am satisfied that there is more than a discernable nexus between the
funds and the Band’ s ability to occupy itsreserve. The connecting factors
inthis case are quite strong. That causes me to conclude that the funds are
protected from seizure pursuant to s. 89 of the Indian Act regardless of s.
90.

((2004), 186 Man. R. (2d) 31, 2004 MBQB 156, at para. 83)

Sinclair J. went on to consider whether the funds were also protected by s. 90 of the
Indian Act. He concluded that the CFA was an “agreement” within the meaning of s.
90, rejecting the view expressed in Mitchell v. Peguis Indian Band, [1990] 2 S.C.R.
85, at pp. 134-42, per LaForest J., that for an agreement to come within s. 90, it must

be connected to atreaty. Turning to the CFA at issue, Sinclair J. found that

whileit seems clear that the agreement between the Band and Canadawas
intended in part to allow Canadato fulfill itstreaty obligations (for health
and education for example), for the most part, the CFA covers areas of
funding not mentioned in Treaty No. 5. [para. 87]

Being unableto say what portion of the CFA related to the treaty obligation made*no
difference” given the broad meaning he accorded to the word “agreement” in s. 90.

He concluded:

| am of the view that the CFA reflects the federal government's
responsibilities for Indians and lands reserved for Indians under s. 91(24)
of the Constitution Act 1867. Such an agreement, therefore, is covered by
s. 90 of the Indian Act. As such, the funds deposited in the Band' s bank
account at Peace Hills were deemed always to be situated on an Indian
Reserve and therefore not attachable. [para. 87]
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The Manitoba Court of Appeal, per Scott C.J.M. and Philp JA., alowed
the appeal, finding that neither s. 89 nor s. 90 of the Indian Act applied to the
garnished funds: (2005), 192 Man. R. (2d) 82, 2005 MBCA 22. Ons. 89, the court
rejected the view that the CFA funds received by the band and deposited in the
Winnipeg bank were personal property situated on areserve. The court held that the
motions judge had erred in applying a multi-factored “discernible nexus’ test to
determine whether the property wason thereserve, and in hisevaluation of thefactors
that tied the band’ s accounts to the reserve. While the provisions of the Act were to
beliberally interpreted in favour of Indians, Union of New Brunswick Indiansv. New
Brunswick (Minister of Finance), [1998] 1 S.C.R. 1161, at paras. 13-15, made clear
that the words “situated on a reserve” in s. 87 should be given their ordinary and
common sense meaning and that they do not include “notional situation” on areserve.
The only notional situs of personal property for the purposes of ss. 87 and 89 was

found in the statutory deeming provisions of s. 90.

After reviewing the case law, the court determined that it would be
inappropriate to apply a highly contextual test to determine the situs of personal
property that may be subject to seizure. Even if such atest were applied, however,
Scott C.J.M. and Philp J.A. found that the location of the fundsin Winnipeg would be

determinative:

We conclude, as did Cété, J.A., in the Enoch Indian Band decision,
that whether one applies the common law situs principles or the Williams
connecting factors test, the funds on deposit at Peace Hills were not
property situated on a reserve. The funds were not exempt from
garnishment by the plaintiff by virtue of s. 89 of the Act. [para. 91]
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The court then turned to s. 90. It held that the governing authority was
Mitchell, which restricted the scope of s. 90(1)(b) to personal property that enures to
Indians through the discharge by Her Mgjesty of her treaty or ancillary obligations.
It followed that the motions judge’'s broad reading of “agreement” in s. 90 was
untenable. The only question was whether the CFA was ancillary to Treaty No. 5.
The court noted that the CFA, for the most part, dealt with areas not covered by Treaty
No. 5. There was “no evidence that established an explicit connection between the
band’ s treaty rights and the CFA” (para. 126), and the importance of the fundsto the

band’ s viability did not change the agreement’ s nature.

5.  Analysis

5.1 Determining Location Under Section 89(1)

Section 89(1) of the Indian Act provides that “the real and personal
property of an Indian or a band situated on areserve is not subject to charge, pledge,
mortgage, attachment, levy, seizure, distress or execution in favour or at the instance
of any person other than an Indian or aband”. The questioniswhether the expression
“situated on areserve’ isto be given its plain meaning and subjected to the common
law and statutory situs rules, or whether it has a more abstract meaning unique to the

Indian Act.

Theband relieson Williamsv. Canada, [1992] 1 S.C.R. 877. Inthat case,
the issue was whether unemployment insurance benefits received by an Indian were
“situated” onthereservefor the purposes of exemption from taxation under the Indian

Act. The Court, per Gonthier J., found that the situs for this purpose was on the
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reserve, havingregardto“anumber of potentially relevant connecting factors’ relating
to the transaction and the partiesinvolved (p. 893). Gonthier J., in obiter, suggested

that the same approach would apply to seizures.

Thereisno dispute that under traditional common law approaches and the
terms of the Trust and Loan Companies Act, the debt at issue here is located off-
reserve at the Winnipeg bank branch. The question, therefore, is what approach
appliesto seizures— the concrete approach of the common law, or the multi-factored

notional approach applied to taxation in Williams.

The band argues that the Williams approach better reflects the broader
purpose of this protective provision of the Indian Act. That purpose, it submits, isto
protect assets of Indians qua Indians where to permit seizure would neglect the
realitiesof theaboriginal community in question or the optionsavailableto the parties.
This is particularly true, the band contends, if a link to on-reserve activities is
established.

Despite its evident appeal, this submission does not withstand scrutiny.

Principle, policy and jurisprudence stand against it.

First, Williamsisdistinguishable. It wasbased on adifferent section of the
Indian Act and referred to a different kind of property. At issue was s. 87, which
accords an exemption from taxation for “personal property of an Indian or a band
situated on a reserve’. The exemption was permitted in Williams, because “the

benefits, intangible personal property, were effectively on the reserve at the time of

taxation”: Union of New Brunswick Indians, at para. 12 (emphasis added).
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As Scott C.JM. and Philp JA. note, the Court in Williams used a
“connecting factors” approach to determine the location of “something that is neither
tangible personal property nor achosein action” (para. 59). It makes sense to adopt
a highly fact-specific form of analysis with respect to the location of a transaction,
such asthe provision of benefits, for taxation purposes. Inthiscase, however, as Scott

C.J.M. and Philp J.A. point out:

[W]e are not concerned with where a transaction is located for the
purposes of taxation. We are concerned with the garnishment of the
band’ s funds that are deposited in bank accounts at the Winnipeg branch
of Peace Hills. The law iswell settled that a bank deposit constitutes a
debt owing by the bank to its customer. Gonthier, J., reasoned in
Williams, it is“not apparent how the place where a debt may normally be
enforced has any relevance to the question whether to tax . . . would
amount to the erosion of the entitlements of an Indian . ..”. On the other
hand, the place where a debt may be enforced has everything to do with
the seizure of adebt. [Emphasis added; para. 60.]

Adopting the contextual form of analysis developed for cases — such as
one involving a taxation transaction — where the location is objectively difficult to
determine does not mean that the ordinary sense of “location” should be changed
where— asistrue of the bank account in the case at bar — thelocation is objectively

easy to determine.

Second, the cases overwhelmingly support a concrete common law
interpretation. In Union of New Brunswick Indians, writing for the majority of this
Court, | confirmed the view of lacobucci J. in R. v. Lewis, [1996] 1 S.C.R. 921, that
“on thereserve” isto be given “its ordinary and common sense” meaning throughout

the Indian Act;
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The Court had earlier stated at p. 955 [of Lewis] that the phrase should be
given the same construction wherever it isused throughout the Indian Act.
The phrase “ situated on areserve” should beinterpreted in the same way.
The addition of the word “situated” does not significantly alter the
meaning of the phrase in the circumstances of thiscase. . . .

Theonly qualification the caselaw admitsto therulethat s. 87 catches
only property physically located on a reserve is the rule that where
property which was on a reserve moves off the reserve temporarily, the

court will ask whether its“ paramount location” ison the reserve. [paras.
13-14]

The Court of Appeal in the case at bar found this statement to have “foreclosed the
existence of a discernible nexus test that would modify the requirement of s. 87 (and

of s. 89) that property must be physically located on areserve’ (para. 34). | agree.

Third, this view is supported by the fact that when Parliament wished to
depart from the physically situate test for personal property, it did so expressly by
statutory language. Thus, s. 90 providesthat personal property givento Indiansby the
Crown under treaty obligations or purchased by moneys appropriated by Parliament
for the benefit of Indians “shall be deemed always to be situated on areserve’. The
existence of adeeming provision of thiskind suggeststhat other provisionsaddressing

location should not be interpreted according to a*“notional” test.

| agree with the Court of Appeal that the funds in the Winnipeg bank

account were not “situated on areserve’. Accordingly, the exemption granted by s.

89 of the Indian Act does not apply.

5.2 The Exemption Under Section 90(1) of the Indian Act

Section 90(1) of the Indian Act reads as follows:
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90. (1) For the purposes of sections 87 and 89, personal property that
was

(&)  purchased by Her Majesty with Indian moneys or moneys
appropriated by Parliament for the use and benefit of Indiansor bands,
or

(b)  given to Indians or to a band under a treaty or agreement

between a band and Her Mgjesty,

shall be deemed always to be situated on areserve.

I's the deposited money at issue in this case covered by this deeming provision, and
thus protected from garnishment, because of its source in an “agreement” with the

Crown?

The appellant band is a 1909 adherent to Treaty No. 5, concluded at
Norway House in 1875. In exchange for the extinguishment of claims, the Crown
agreed, inter alia, to protect traditional activities on the surrendered land, provide
annual grants, and maintain schools. In the case at bar, the funds in question were
provided through a CFA under which funds are to be delivered to the band's off-
reserve bank account on amonthly basis. The motionsjudge found that the band has
“almost no independent sources of funding for its financial needs other than those
provided by the federal government” (para. 5). The parties disagree about both the
proper interpretation of the word “agreement” in s. 90(1) and the proper

characterization of the CFA.

The question is one of statutory interpretation. What is the meaning of

“agreement” ins. 90(1)(b)? Doesit extend to any agreement between the government
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and an Indian band? Or isit confined to particular types of agreements, and if so, what

types of agreements?

Precedent, principleand policy all suggest that Parliament’ sintent wasthat
the word “agreement” in s. 90(1)(b) should not be accorded a broad meaning, but

should instead be confined to agreements ancillary to treaties.

5.2.1 Precedent

This Court has already considered the meaning of “agreement” in
S. 90(1)(b) and concluded that it should be restricted to agreements that flesh out
commitments of the Crown to Indians in the treaty context of the surrender of their
homelands: Mitchell, at pp. 124, 131 and 134. The band would have us overrule
Mitchell. It is not the practice of this Court to reverse its previous decisions in the
absence of compelling reasons to do so: R. v. Chaulk, [1990] 3 S.C.R. 1303, at pp.
1352-53; R v. B. (K.G.), [1993] 1 S.C.R. 740, a pp. 777-78; Friedmann Equity
DevelopmentsInc. v. Final Note Ltd., [2000] 1 S.C.R. 842, 2000 SCC 34, at para. 43.
In this case, as will be discussed more fully below, no such reasons emerge. On the

contrary, Mitchell appears to have been correctly decided.

The Court confirmed in Williams that the purpose of the exemptionsin ss.
87, 88 and 89 of the Indian Act “was to preserve the entitlements of Indians to their
reserve lands and to ensure that the use of their property on their reserve landswas not
eroded by the ability of governments to tax, or creditors to seize” (p. 885). The
purpose is to protect what the Indian band was “given” in return for the surrender of

Indian lands. The exemptions are tied to the reserve lands and the Indians’ ability to
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preservetheir lands against outside intrusion and diminishment. AsGonthier J. stated
in Williams, “the purpose of the sectionswas not to confer ageneral economic benefit
upon theIndians’ (p. 885). For example, they do not exempt from seizure or taxation
contractual arrangements in the commercial mainstream that amount to normal
businesstransactions, but only * property that enuresto Indians pursuant to treatiesand
their ancillary agreements’: Mitchell, at p. 138. Only the latter is protected by s.
90(1)(b).

To achievethis purpose, Parliament sought to ensure that the entitlements
of Indians under treaties were not defined in a way that was unduly narrow or
technical. LaForest J. reasoned that “[i]t must be remembered that treaty promisesare
often couched in very general terms and that supplementary agreements are needed to
flesh out the details of the commitments undertaken by the Crown”: Mitchell, at p.
124. Theword " agreement” inthe provision thus served to ensure that agreementsthat

fulfil treaty obligations are treated as such.

In reaching this conclusion, the Court relied on the principle of associated
meaning, discussed more fully below. Although La Forest J. did not refer to that
principle expressly, he used the vocabulary traditionally associated with it and
determined that “theterms'treaty’ and ‘agreement’ ins. 90(1)(b) take colour fromone

another”: Mitchell, at p. 124.

5.2.2 ThePrinciple of Associated Meaning

It is afundamental principle of statutory interpretation that when two or

more words linked by “and” or “or” serve an analogous grammatical and logical
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function within a provision, they should be interpreted with a view to their common
features: R. Sullivan, Sullivan and Driedger on the Construction of Statutes (4th ed.
2002), at p. 173. This principle is known as the principle of associated meaning or
noscitur a sociis. It isbased on the ideathat “[t]he meaning of aterm isrevealed by
its association with other terms: it isknown by itsassociates’: 2747-3174 Québec Inc.
v. Quebec (Régie des permisd’ alcool), [1996] 3 S.C.R. 919, at para. 195 (emphasisin
original). Asexplained by Bastarache J. in Marche v. Halifax Insurance Co., [2005]
1 S.C.R. 47, 2005 SCC 6, at paras. 66-71, applying the principle enables courts to
understand the “immediate context” of the statutory words whose meaning is in

dispute.

Applying this principle may result in the scope of the broader term being
limited to that of the narrower term: R. v. Goulis (1981), 33 O.R. (2d) 55 (C.A.). The
guestion in Goulis was whether a bankrupt who had failed to reveal the existence of
certain commercial property to histrustee in bankruptcy had “concealed” the property
within the meaning of s. 350 of the Criminal Code, R.S.C. 1970, c. C-34, which

provided:

350. Every one who,
(& with intent to defraud his creditors,

(i) makes or causes to be made a gift, conveyance,
assignment, sale, transfer or delivery of his property, or

(i) removes, conceals or disposes of any of his property

isguilty of an indictable offence. . ..
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Although theterm*conceals” in subpara. (ii) could be understood broadly
toinclude afailure to disclose, Martin J.A. relied on the associated word principle to

justify his adoption of a narrower meaning:

In this case, thewordswhich lend colour to theword “conceals’ are, first,
the word “removes’, which clearly refers to a physical removal of
property, and second, thewords“disposes of ", which, standing in contrast
to the kind of disposition which is expressly dealt with in subpara. (i) of
the same para. (a), namely, one which is made by “gift, conveyance,
assignment, sale, transfer or delivery”, strongly suggests the kind of
disposition which results from a positive act taken by a person to
physically part with his property. In my view the association of
“conceals’ with the words “removes’ or “disposes of” in s. 350(a)(ii)
shows that the word “conceals’ is there used by Parliament in a sense
which contemplates a positive act of concealment. [p. 61]

Having identified the shared feature of thethreelinked wordsasaphysical act of some
sort, Martin J.A. then used this feature to narrow the range of possible meanings of

“conceal” .

This Court applied the principle of associated meaning to similar effectin
Ontario v. Canadian Pacific Ltd., [1995] 2 S.C.R. 1031. It had been alleged that s.
13(1)(a) of Ontario’ sEnvironmental Protection Act, which targeted acontaminant that
“causes or islikely to cause impairment of the quality of the natural environment for
any use that can be made of it”, was unconstitutionally vague. The majority of the

Court, per Gonthier J., stated:

[A]s | observed in Nova Scotia Pharmaceutical Society . . . legislative
provisions must not be considered in a vacuum. The content of a
provision “is enriched by the rest of the section in whichitisfound. ..”.
Thus, it issignificant that the expression challenged by CP as being vague
... appearsin s. 13(1)(a) alongside various other environmental impacts
which attract liability. It isapparent from these other enumerated impacts
that the release of a contaminant which poses only a trivial or minimal
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threat to the environment is not prohibited by s. 13(1). Instead, the
potential impact of acontaminant must have somesignificancein order for
S. 13(1) to be breached. The contaminant must have the potential to cause
injury or damage to property or to plant or animal life (s. 13(1)(b)), cause
harm or material discomfort (s. 13(1)(c)), adversely affect health (s.
13(2)(d)), impair safety (s. 13(1)(e)), render property or plant or animal
life unfit for use by man (s. 13(1)(f)), cause loss of enjoyment of normal
use of property (s. 13(1)(g)), or interfere with the normal conduct of
business (s. 13(1)(h)). The choice of terms in s. 13(1) leads me to
conclude that polluting conduct is only prohibited if it hasthe potential to
impair a use of the natural environment in a manner which is more than
trivial. Therefore, a citizen may not be convicted under s. 13(1)(a) EPA
for releasing a contaminant which could have only a minimal impact on
a“use” of the natural environment. [Emphasisin original; para. 64.]

Thus, the Court relied on a shared feature of the paragraphs of s. 13(1) of the Act to

narrow the broad ambit of s. 13(1)(a).

The principle of associated meaning must be considered in the context of
all relevant sources of legislative meaning: see Sullivan, at p. 175, citing R. v.
McCraw, [1991] 3 S.C.R. 72. As with all rules of interpretation, the principle
functions as an aid to ascertaining the intention of the legislature. Where the
legislature links two concepts, ambiguity in one of them may be resolved by having
regard to the other. Asaresult, abroad provision may be read more narrowly. This
“immediate context” of the disputed wordsisimportant, but is just one factor among
many that should be considered in examining the different contexts of a disputed

provision: Marche, at para. 66; Sullivan, at pp. 260-62.

In Mitchell, this Court applied the principle of associated meaning to
clarify the meaning of “agreement” in s. 90(1)(b) of the Indian Act. La Forest J.

echoed the language of Martin J.A. in the earlier case of Goulis, at p. 61, stating that
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“theterms’treaty’ and ‘agreement’ . . . take colour from one another” (p. 124). Inmy

view, the Court did not err in applying this principle.

5.2.3 The Presumption Against Tautoloqy

It is presumed that the legislature avoids superfluous or meaningless
words, that it does not pointlessly repeat itself or speak in vain: Sullivan, at p. 158.
Thus, “[e]very word in astatuteis presumed to make sense and to have a specific role
to play in advancing thelegislative purpose” (p. 158). Thisprincipleisofteninvoked

by courts to resolve ambiguity or to determine the scope of general words.

If “agreement” is interpreted broadly to cover all types of agreements
between Indians and the government, the word “treaty” has no roleto play. Treaties
are special and particularly solemn agreements, but they are agreements nonethel ess.
This supports the view taken in Mitchell that “agreement” in s. 90(1)(b) should be

read more narrowly as supplementing “treaty”.

5.2.4 The Strict Construction of Exceptions and the Protection of Rights

The provincial credit regimes shape an important part of economic lifein
Canada. They are designed, almost by necessity, to apply universally. Theprovisions
at issue in the case at bar serve to interfere with that scope. They act to carve out
certain forms of Indian property from under the applicable credit regime, but leave
others in. In short, they establish specific exceptions to the general rule that the

provincial credit regime will apply to Indian property.
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Thewording of the provisions makes clear that Parliament did not seek to
exempt Indian property in a broad sense. Instead, specific criteria were set out to
describe the features of property that Parliament wanted to exclude from the credit
regimes established by the provinces. Given the importance of access to the credit
economy, and given Parliament’s choice to create only limited exceptions to its
application, it is not for the courts to adopt a reading of the statute that distorts that
choice. Courts should be hesitant to find exceptions where they are not explicit,
particularly when their effect isto materially affect the rights of citizensunder statute
or common law. The exceptional effect of the provisions at issue here is limited by
the precise wording Parliament used and the underlying purpose that the provision
serves. It should not be read more broadly than necessary to give meaning to the

words and to give effect to Parliament’ s purpose.

The fact that the effect of the provisions s to suspend the rights of both
creditors and debtors provides further support for a narrow interpretation of the
exceptions. Provincial credit regimes create important and enforceable rights for the
debtors and creditors who are governed by them. They enable debtors to leverage
assets and creditors to take measured risks. They are the modern incarnation of the
panoply of rules of credit developed at common law. It isagainst this backdrop that

the exceptions created by the Indian Act provisions must be understood.

In the absence of expresslanguage, it isnot the place of courtsto read the
Indian Act exceptionsin such away that would transform them into significant forms
of interference with the applicable provincial regime and rights thereunder. Subject
to the constraints established by the Constitution, it isfor Parliament to make policy

choices of that nature. Particularly in the case of a credit regime, courts have a
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responsibility to ensure a degree of certainty and predictability in the law and to

approach the task of statutory interpretation with restraint.

5.2.5 Limiting Access to Credit

A further reason that the word “agreement” in s. 90(1)(b) should be read
narrowly is that the section limits the ability of aboriginal peoples to access credit.
This conclusion was reached by the Royal Commission on Aboriginal Peoples
(“RCAP"). Initsreport, RCAP noted the difficulties that aboriginal peoples havein
gaining access to capital, and listed a number of barriers that contribute to this
problem: see Report of the Royal Commission on Aboriginal Peoples (1996), val. 2,
Restructuring the Relationship, at pp. 906-31. Among the barriers listed, the first
barrier identified was the restrictions imposed by the Indian Act. RCAP described
these barriersasfollowsat pp. 906-7: “The Indian Act contains certain provisions that
make it very difficult for lenders to secure loans using land and other assets |ocated
on-reserve ascollateral. These provisionsserve asasignificant deterrent to financing
business activity on-reserve.” RCAP considered anumber of waysto overcomethese
barriers, including abolishing the restrictionsin the Indian Act. Although this Court
clearly cannot abolish the Indian Act restrictions, the concern about limited access to
credit resulting from theserestrictionsisyet another reason that theword “ agreement”

in s. 90(1)(b) should be read narrowly.

5.2.6 Sections 90(2) and 90(3)

Further support for theview that s. 90(1)(b) should beinterpreted narrowly

comes from ss. 90(2) and 90(3) of the Indian Act. The subsections read:
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(2) Every transaction purporting to passtitleto any property that is
by this section deemed to be situated on areserve, or any interest in such
property, isvoid unless the transaction is entered into with the consent of
the Minister or is entered into between members of aband or between the
band and a member thereof.

(3) Every person who enters into any transaction that is void by
virtue of subsection (2) is guilty of an offence, and every person who,

without thewritten consent of the Minister, destroyspersonal property that
isby thissection deemed to be situated on areserveisguilty of an offence.

These subsections are difficult to reconcile with an expansive reading of
“treaty or agreement”. If ministerial consent is required for every transaction that
deals with property deemed to be situated on reserve by subs. (1), a broad
interpretation of “treaty or agreement” could resultin significant delaysinthedelivery

of needed programs and services to band members.

My colleague, Binnie J., disagrees. He suggests that, in cases involving
aCFA, theagreement itself will constitute ministerial consent for thetransaction (para.
141). If the agreement directs funds to be used for a particular purpose, and those
funds areindeed used for that purpose, | agree that the agreement itself may constitute
ministerial consent for “the transaction”. If, however, an agreement does not specify
how funds are to be spent, or it does so, but the funds are not put to the proper use, |
do not agree that the agreement itself would constitute ministerial consent for “the
transaction”. If this Court were to adopt a broad interpretation of “treaty or
agreement”, the result would be litigation about whether the agreement itself
constitutes ministerial consent, followed by delaysin the delivery of needed programs

and servicesin those cases where the agreement did not constitute ministerial consent.



46

a7

48

-32-
Thisis yet another reason that this Court should be cautious about adopting a broad

interpretation of “agreement” in s. 90(1)(b).

5.2.7 TheHistory of Section 90(1)(b)

It is often helpful to consider the history of a provision in assigning
meaning to a disputed term. The events and debates surrounding the adoption of the

provision may provide insight into Parliament’ s purpose.

The Indian Act seizure exemptions have a long history. The current
provision, adopted in 1951 ass. 89 of the Indian Act, replaced s. 108 of the Indian Act,
R.S.C. 1927, c. 98, whichin turn was preceded by similar provisionsin the 1906, 1886
and 1880 Acts. Section 108 and its predecessors made no reference to property given
under a“treaty” or “agreement”. Instead they protected from seizure “ presents given
to Indians or non-treaty Indians’, “annuities or interest on funds’ and “moneys
appropriated by Parliament, held for any band of Indians’, aswell as related property
purchased with those funds. The 1850 Act for the protection of the Indiansin Upper
Canada fromimposition, and the property occupied or enjoyed by them fromtrespass
and injury also protected “annuities and presents’ and associated property (S. Prov.

C. 1850, 13 & 14 Vict., c. 74, s. VIII).

The scope of these protections was broad. Basically, any monies or gifts
from the government to Indians appear to have been covered. By contrast, the words
adopted in 1951 and retained to the present are more circumscribed; what is protected
isaparticular type of money or gifts— personal property which was purchased by the

government and personal property “given to Indians or to a band under a treaty or
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agreement between a band and His Majesty”. The change in the language used by

Parliament is striking.

Why did Parliament in 1951 abandon the former approach of exempting
certain kinds of property, in favour of an approach that based the exemption on
whether the property was given under atreaty or agreement? The record reveals no

definitiveanswer. What it doesreveal, however, isachangein philosophy after 1951.

The 19th century exemption provisionswereborn of afear that Indiansand
their lands and property were subject to exploitation by others. The aim was thus to
provide broad protection for their property. The Preamble of the 1850 legislation is
revealing:

... it is expedient to make provision for the protection of the Indiansin
Upper Canada, who, intheir intercourse with the other inhabitantsthereof,
are exposed to beimposed upon by the designing and unprincipled, aswell
asto provide more summary and effectual meansfor the protection of such
Indiansin the unmol ested possession and enjoyment of thelandsand other
property in their use or occupation. . . .

This concern with the protection of Indians from those who might take advantage of
them and divert funding provided by the Crown is consistent with broad protection
against seizure. The section of the 1850 Act setting out the exemption notes that the
provision of support was directed at “the common use and benefit” of Indiansand “the

encouragement of agriculture and other civilizing pursuits among them” (s. VII1).

The paternalism of the 19th century continued to animate many Indian

policiesand social and political attitudeswell into the 20th century. By the 1930sand



-34-
1940s, however, other values had also become important. Increasingly, there was a
realization that the paternalistic model that had been in place was no longer entirely
appropriate. Self-determination and self-government had emerged as an aspiration,
if not areality, and bands were beginning to embark on projects to improve their

economic situation.

52 The role of the federal government in supporting different forms of
development was also changing. In 1938, s. 94B of the 1927 Indian Act, which
enabled the federal government to introduce a “revolving loan fund” for aboriginal
communities, wasenacted (S.C. 1938, c. 31, s. 2). Thewordsof the Minister of Mines

and Resources in Parliament reflect some change in old attitudes:

The second point involved is really a new departure in Indian
administration. It isthe creation of what is popularly called a revolving
fund. ... Asit stands at present the Indians are, and of course will remain
even under this legislation, the wards of the government. At present
parliament appropriates certain moneys year by year for Indian welfare
work. But these votes of money are expended the same as any other vote,
and consequently are looked upon more in the way of grants or gifts. . .
. One of thethingsthat hasimpressed itself on my mind in the brief period
| have had to do with Indian administration is the need to develop a spirit
of self-reliance and independence in our Indian wards. My reading of the
story of therelation between governmentsand Indiansin Canadaleads me
to the conclusion that the expectation originally was, and indeed is still
largely entertained, that the Indians will in course of time become
absorbed into the ordinary citizenship of the country, and cease to be

wards. . .. | must confessthat | think in the past our attitude has often not
been conducive to the achievement of that very desirable end. [Emphasis
added.]

(House of Commons Debates, vol. 111, 3rd Sess., 18th Parl., May 30, 1938,
at pp. 3349-50)

53 These changing attitudes were reflected in the work of the Special Joint

Committee on the Indian Act, struck in 1946 in response to an increasing sense of a
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need to modernize Indian policy. The participation of Indians in the Second World
War and a growing concern for human rights following that conflict had drawn the
attention of the public and of Parliament to the conditions faced by Indians: seeR. G.
Moore, The Historical Development of the Indian Act (2nd ed. 1978), at p. 132. The
Committee' s unprecedented consultative reach in the Indian community revealed the
degree to which the needs of Indians varied from region to region and according to
socio-economic conditions which were often unique to particular communities. The
final report in 1948 made a series of recommendations* designed to make possiblethe
gradual transition of Indiansfrom wardship to citizenship and to help them to advance
themselves”: Special Joint Committee of the Senate and the House of Commonson the
Indian Act, Minutes of Proceedings and Evidence, Issue No. 5, at p. 187, Fourth
Report, June 22, 1948. The recommendations addressed electoral rights, increased
funding to communitiesand theend of I ndian-specific al cohol regulation, and reveal ed
anew focus on accession to full citizenship and some form of greater self-government

at the band level.

Y et tension between the old ways and the new remained. Two of thefinal
report’ srecommendations capturethistension. Ontheone hand, the Committee asked
that “financial assistance be granted to Band Councils to enable them to undertake,
under proper supervision, projects for the physical and economic betterment of the
Band members’ (p. 187). On the other hand, the Committee urged that the new Act
include “provisions to protect from injustice and exploitation such Indians as are not

sufficiently advanced to manage their own affairs’ (p. 187).

The adoption of the revised Indian Act in 1951, and of the present s.

90(1)(b), wasborn of thistension. Indianswereto be encouraged to managetheir own
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affairsand enter into commercial arrangementsfor their own betterment and economic
advantage. This was incompatible with exemption from seizure of virtualy all
property that could be traced to government giftsand funds. At the sametime, it was
felt that basi c protection from expl oitation by othersin society wasstill required. This
was consistent with maintaining protection for funds flowing from treaty obligations,
as well as for property situated on reserves. Minister Walter Edward Harris

recognized the tension in Indian policy more generally:

The problem isto maintain the balance of administration of the Indian Act
in such a way as to give self-determination and self-government as the
circumstances may warrant to all Indians in Canada, but that in the
meantime we should have thelegislative authority to afford any necessary
protection and assistance.

(House of Commons Debates, vol. I, 4th Sess., 21st Parl., March 16, 1951,
at p. 1352)

The record does not reveal precisely why Parliament chose to define the
exemption from seizure in what is now s. 90(1)(b) in terms of funds given under a
“treaty” or “agreement”. It is therefore not possible to say that the history of the
provision dictates a particular approach. However, what can be said isthat the use of
these terms is consistent with the recognition in 1951 that Indians should be
encouraged to take stepstoward greater self-governance and participationin economic

enterprise.

Against this background, why did Parliament not content itself with

personal property given under a“treaty”? Why did it add the word “agreement” ?
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As aready discussed, La Forest J. in Mitchell identified an important
reason: “It must be remembered that treaty promises are often couched in very general
terms and that supplementary agreements are needed to flesh out the details of the
commitments undertaken by the Crown” (p. 124). Thus, “agreement” includes
supplementary or ancillary agreements that describe the treaty obligationsin greater
detail. These are still treaty obligations, in the sense that they merely make more
precisethe obligationsimposed by thetreaty. Onthisview, theword “agreement” was
added to ensure that personal property given pursuant to atreaty would be protected.
Creditorswould not be ableto arguethat property conferred in fulfillment of thetreaty
was not protected because the obligation was not expressly spelled out in the original

treaty.

An aternative explanation is that “ agreement” was added to cover those
agreements between the federal government and treaty and non-treaty Indians
providing funds for “basic” or “essential” public services. My colleague, Binnie J.,
prefers a variant of this alternative explanation, which he calls the “public sector
services approach”. Under this approach, s. 90(1)(b) is construed to protect monies
provided by thefederal government to Indian bandsfor education, housing, health and
welfare and other similar government-type essential services on reserve (para. 129).

Funding provided under CFAs would be wholly protected (para. 146).

BinnieJ. suggeststhat thisbroader interpretation of “treaty or agreement”
isjustified for several reasons. First, it isjustified, he suggests, because it avoids the
differential treatment of treaty and non-treaty Indians, by protecting all “ public sector
services’ funding, regardless of whether it is ancillary to a treaty. Given that non-

treaty Indians had property protections under the older and much broader seizure
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provisions, this justification for a broader reading of “treaty or agreement” seems
appealing at first blush. However, onfurther reflection, it ssemsmuch morelikely that
Parliament actually intended to single out property related to treaty entitlements for
special treatment under s. 90(1)(b). Why? It seems to me that the answer may lie, at
least in part, in the finality of the treaty-making process. Parliament may have
intended to give special protection to property given under a treaty, because this
property was considered to be unique, in the sense that, under most treaties, it
represented the complete package of property that would be given to the band(s) in
return for the surrender of Indian lands, and the extinguishment of possible claims.
(Thisisnot to say, that the package given to a band in exchange for the surrender of
landswasfair or just.) AsLaForest J. noted in Mitchell, at p. 124, the word “given”
ins. 90(1)(b) “can betaken asadistinct and pointed reference to the process of cession

of Indian lands”.

Although thiswas perhaps not in the contempl ation of Parliamentin 1951,
in retrospect, there seems to be a good reason for the differential treatment of treaty
Indians and non-treaty Indians. It isopen to the Crown to include provisionsintended
to protect the particular band in any funding agreements that it makes with the band.
Aswas put to us in argument, the CFAs themselves often have numerous provisions
to ensure that the monies are used to provide the benefits and the servicesthat they are
intended to cover. If the band is not using the money in that way, there is often a
provision for athird-party manager to step in to remedy the problem. Different bands
have different needs and desires. It may be best to let the federal government and the
particul ar band determinewhat protective provisionswill governthefundsin question,
rather than imposing a*“onesizefitsall” solution to protection from garnishment that

may not suit the needs and desires of the band in question.
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Second, Binnie J. suggests that his broader reading of “treaty or
agreement” is justified because, unlike the Mitchell interpretation of “treaty or
agreement”, it would not adversely affect bands, likethe God’ sL ake Band, that do not
haveon-reserve banking facilities. Therearetwo problemswiththisjustification. The
first problemisthat it failsto consider that, evenif thereisno deposit-taking financial
institution on the God’ s Lake Reserve, it was open to the God’ s L ake Band to deposit
itsfunding in financial institutions on other reserves. The fundswould then have been
protected, by virtue of s. 89 of the Indian Act. AsGonthier J. noted in Williams, at p.
887, “under theIndian Act, an Indian has achoicewith regard to his personal property.
. . . Whether the Indian wishes to remain within the protected reserve system or
integrate more fully into the larger commercial world is a choice left to the Indian.”
The second problemisthat thisjustification runs counter to the reasoning of this Court
inUnion of New Brunswick Indians, at paras. 37-42, inwhich, writing for the majority,
| rejected the argument that the tax exemption in s. 87 of the Indian Act should be
given an expansive scope, so asto protect property that Indiansare obliged to purchase

off the reserve for their needs on the reserve.

Third, Binnie J. suggeststhat hisbroader reading of “treaty or agreement”
is justified because, unlike the Mitchell interpretation of “treaty or agreement”, it
would not result in the differential treatment of treaty Indians, inter se, resulting from
the* vagariesof thetreaty-making process’ (para. 124) and “ serendipitousdifferences
in the wording of the treaties’ (para. 92). If, as | conclude, it seems likely that
Parliament actually intended to protect only treaty entitlements, it is reasonable to
assume that Parliament contemplated and accepted the differential treatment of treaty

Indians, asit would logically flow that treaty Indianswould receive different levels of
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protection, depending on the property “given” under the particular treaty. |If
Parliament now feels that treaty Indians (or, for that matter, treaty Indians and non-
treaty Indians) should be treated equally under s. 90(1)(b), it isopento it to amend the

Indian Act to so provide.

In my view, the key difficulty with the approach advocated by Binnie J.
isthat it would require the courts to engage in political decision-making. Absent
statutory language or relevant constitutional imperatives, it is not the place of the
judicial system to determine which elements of public spending relate to “essential
services’ and which do not. The purpose of the exemption provisionsis neither to
confer a “general economic benefit” on aboriginal communities or to nurture a

particular model of public expenditure.

In addition, my colleague’ s approach would require courts to draw aline
between “public sector services” agreements (which are included under s. 90) and
those with “a more commercial orientation” (which are not included under s. 90)
(paras. 129-30). Thiswould involve difficult issues of interpretation, and is likely to
lead to expensive and time-consuming litigation. BinnieJ. attemptsto circumvent this
problem, by finding that all funds provided under a CFA are protected under s.
90(1)(b). The difficulty with this solution is that it would result in a sweeping
extension of the protections that have up to now been conferred on the property of
Indians. In aconstitutional democracy, the task of extending the law in this manner

falls properly to the legislature, as the elected branch of government, not the courts.

To sum up, the record does not disclose precisely why Parliament chose

to replace the pre-1951 categories of protected property with protection based on
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whether the property had been given pursuant to a“treaty” or “agreement” with the
Crown. Nor doesit disclose precisely why the word “treaty” was supplemented with
“agreement”. However, Parliament’ sdocumented desire to move away from apurely
paternalistic approach and encourage I ndian entrepreneurship and self-government is
consistent with anintention to confine protection from seizureto benefitsflowing from
treaties. Exempting property broadly would be inconsistent with self-sufficiency
because it would deprive Indian communities of a cornerstone of economic
development: credit. Eliminating all protection would neglect the persistent concerns
about exploitation.  These documented and potentially conflicting policy
considerations suggest that Parliament wanted to provide limited protection for treaty
entitlementswhilenot interfering with theability of Indiansto achieve great economic
independence. This supports the restricted meaning of “agreement” in s. 90(1)(b)
adopted by this Court in Mitchell.

Indian bands may be the recipients of property under treaty obligations.
They may also receive property in their capacity as partnersin policy implementation,
as representatives of local interests, or as administrators of public spending destined
to improve conditions in Indian communities. All of this funding may be important,
but the Indian Act singles out treaty funding as representing a different kind of
property that benefits from special protections. The legislative protection acts to
preserve the basic treaty patrimony of the band for present and future generations.
Given that our Constitution also grants a special place to treaty obligations,
Parliament’ s decision to distinguish between treaty and non-treaty property in the

statutory scheme is not one that the Court can or should disturb.
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The position of Indians in Canada has greatly changed. Many bands

have achieved asubstantial degree of economic independence. Aboriginal owned and
operated commercial enterprises are common across the country. Other bands,
however, remain substantially dependent on federal revenues. Often, bandsrely on a
mix of government and self-generated revenues. Some of the government revenues
provided to aboriginal peoples represent basic treaty entitlements and their modern
counterpartsor equivalents. Despitethisdifferent environment, Parliament haschosen
not to repeal or reform the Indian Act provisions at issue, and so the case before us
requiresthat we givethem meaning 55 yearsafter their introduction. By not reforming
the Indian Act despite these new funding arrangements and evolving socio-economic
and political conditions, Parliament has signalled itsintent to maintain the distinction
between those funds that give effect to treaty obligations and those that serve other

ends. Thetask of the courtsisto give effect to that intention.

5.2.8 Conclusion on the Meaning of “Agreement”

Textual, historical and policy considerations all support the conclusion of
thisCourt in Mitchell that theword “ agreement” in s. 90(1)(b) of the Indian Act should
not be construed broadly as extending to any agreement between the government and
Indians that confers benefits, or any agreement between the government and Indians
that confers “public sector services’” benefits. Rather, it should be understood in the

sense of an arrangement that fleshes out treaty obligations of the Crown.

| note, for the sake of clarity, that modernland claimsagreements(e.g., the
Nisga'a Final Agreement (1999)) are protected under the Mitchell interpretation of

“treaty or agreement”. This conclusion flows logically from s. 35(3) of the
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Constitution Act, 1982, which provides that “‘treaty rights’ includes rights that now
exist by way of land claims agreements or may be so acquired”. This serves to
mitigate, in some small measure, the exclusion of non-treaty Indians from s. 90
protection. Non-treaty Indiansthat are not currently protected under s. 90 may acquire
protection in the future, if their band negotiates a land claims agreement with the

federal government.

5.3 Isthe CFA at Issue Protected by Section 90(1)(b) of the Indian Act?

Is the CFA at issue here an “agreement” that expressly, or by necessary
implication, gives effect to the Crown's treaty obligations? This question is

complicated for two reasons.

First, the fund created by the CFA is blended and is thus difficult to
characterizefor the purposes of applying s. 90(1)(b). Itisapool of money provided
for several different purposes, reflecting the reach of the modern welfare state. It
includes funds provided by the federal government in order to enhance the self-
sufficiency and living standards of the band in a wide range of areas. If parts of the
fund relate to treaty obligations, these have not been segregated by either the Crown

or the band.

The solution of the law where blended funds are concerned is usually to
require the party claiming protection to segregate or trace the protected portion of the
fund from unprotected portions. The same rationale applies to parties claiming
protection under the Indian Act, but this brings us to the second complication in this

case. Therecord in the case at bar does not permit us to delineate the extent of the
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Crown’ streaty obligationsto determinewhether, and to what extent, some of thefunds
may flow directly from those obligations. At the Court of Queen’s Bench, Sinclair J.
made reference to the Crown’ streaty obligation in respect of education, but he failed
to engage in an analysis of therelationship, if any, between the treaty obligation and
the pool of funds in question. Given his reasoning that s. 90(1)(b) provided broad
protection, thisdetermination was unnecessary. Under the proper interpretation of the

provision set out above, however, it would be determinative of the issues before us.

It isclear that any portion of the CFA fundsthat flowsdirectly from treaty
obligationsisentitledto protection under s. 90(1)(b). The manner inwhich the Crown
has decided to discharge its obligations under treaties does not alter the degree to
which Parliament has decided to protect funds spent for that purpose. To put it another
way, there is no magic in the label CFA. The Indian Act confers protection on
property flowing from treaty obligations, and the onus is on the party claiming the
protection to establish that the property it claims to be protected falls within that

category. On the findings of the courts below, that burden was not discharged.

Funds given pursuant to treaty obligations will be protected under s.
90(1)(b). The nature and extent of those obligations should be determined according
to theinterpretive principlesthat this Court has set out in the past, and with due regard
to the particular historical context of the relationship between the Crown and the band
in each case. The fact that the Crown provides funding for general public services,
however, does not alter the fundamental treaty relationship that is the focus of these
provisions. Theunderlying purpose of this statutory protection, as noted by L aForest
J. in Mitchell, is not to improve socio-economic conditions but instead to protect the

treaty property of Indians qua Indians. In all cases, the burden will be on the band to
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demonstrate that disputed funding is protected by virtue of its relationship to treaty

obligations.

6. Conclusion

Therecord before us does not permit usto make a determination about the
precise relationship between the funds in question and the treaty obligations of the
Crown. Asitistheburden of the band to demonstrate this connection, we cannot find
that s. 90(1)(b) operates in this case to protect the funds. Accordingly, the appeal is

dismissed with costs.

The reasons of Binnie, Fish and Abella JJ. were delivered by

BINNIE J. (dissenting) — | have read the reasons of the Chief Justice and
| agree with much of her analysis. | disagree, however, with the narrowness of her
interpretation of the words “treaty or agreement between aband and Her Majesty” in
S. 90(1)(b) of the Indian Act, R.S.C. 1985, c. I-5. In my view, the Comprehensive
Funding Arrangement (“CFA”) between the God's Lake Band and Her Magjesty is
such an “agreement”, and it follows that funds flowing to the band from Her Majesty

under the CFA should be exempt from garnishment.

Thelndian Actisalaw of general applicationto Indiansandlandsreserved
for Indians across Canada. | believe Parliament intended s. 90(1)(b) to operate
equitably to all Indian bands, and should not be given an interpretation that favours
treaty bands over non-treaty bands, and those with certain types of provision in their

treaties over others. The Indian Act should be taken to reflect rational public policy,
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equitably administered, rather than a vehicle to perpetuate the anomalies of an on-
again off-again treaty making process with a dodgy record that stretches back more
than 250 years. If Parliament had intended such an inequitable result it could have
said so in clear language. It did not do so, and | do not believe the Court should

impose such a discriminatory result by a process of restrictive interpretation.

There is another important purpose served by s. 90(1)(b). It protects the
interest of taxpayersin ensuring that funds appropriated by Parliament and transferred
under an agreement with an Indian band are used for the designated purposes, and not,

as here, diverted to other purposes chosen by the band council.

Having regard to both aspects, | would allow the appeal .

Overview

| agree with the Chief Justice that the word “agreement” in s. 90(1)(b)
drawsits meaning from context, but its proper context isbroader than itsjuxtaposition
(digunctively) with the word “treaty”, although that juxtaposition itself suggests
“agreement” means something different from atreaty, and thus favours a broader not

amore restrictive meaning of “agreement”.

My colleague’s argument that native reserves would benefit by greater
access to credit in the market economy is an attractive concept for those bands in a
position to take advantage of it, but Parliament must be taken to be aware of the
realities of life on most reserves. There isthe attractive concept, but then thereisthe

reality. The God’s Lake Reserve lies 1,037 kilometers northeast of Winnipeg. No
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conventional roads or railways link God’s Lake to the rest of the province. The
reserveisaccessibleonly by air or by winter iceroad after freeze-up. Sinclair J. found
that local employment is limited to band government or its subsidiaries and small
entrepreneurs, e.g., grocery stores ((2004), 186 Man. R. (2d) 31, 2004 MBQB 156, at
para. 79). The band isentirely funded by the federal government through the annual
CFA (para. 5). For the appellant, the prospect of significant participation in the off-

reserve economy is likely as remote as their geographic location.

Of much greater immediacy is the need to protect the integrity of funds
appropriated by Parliament for CFA disbursement. Parliament should be taken to
intend to avoid making Canadian taxpayers pay twice over for delivery of the CFA
services. The Attorney General of Canada acknowledges in his factum “the valid
concern that garnishment of the fundsin [the band’ s] accounts could lead to hardship
or aloss of its capacity to deliver essential services’. The small community of God's
L ake, consisting of fewer than 1,300 peopl e, accountsfor 10 percent of all tuberculosis
cases in Manitoba (House of Commons Debates, vol. 135, No. 176, 1st Sess., 36th
Parl., February 8, 1999, at p. 11602). Only about 10 percent of the homes on the
reserve have basic sewer systems. | agree with the Attorney General of Canada that
CFA servicesare essential. Being essential, Parliament can be taken to be aware that,
if garnishment of CFA fundsisto be permitted, at some point the government will feel
obliged to step in with more fundsto ensure their continuance even if it means paying

twice.

Quiteapart from, andinadditionto, therespondent’ sclaim, theappellant’ s
banker, Peace Hills Trust, asserts priority for $1,668,872 in respect of variouslines of

credit obtained by the band council outside the CFA framework. Therecord discloses
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that the total non-CFA debt run up by thisband council isabout $3 million. When this
is compared with total annual CFA funding at the relevant time of $7,354,404, it

demonstrates the scale of the public policy dilemma.

In making these observations, | do not suggest the band council’ spriorities
were bad or wasteful. The details of those expenditures are not before us. My point
issimply that the band council priorities seem to be different from the CFA priorities,
and by permitting garnishment of CFA funds, the Court enables the band council to
substitute its spending prioritiesfor those of the CFA. Public funds set aside for CFA
prioritieswill now be diverted to payment of debts run up by the band council outside
the CFA framework. | appreciate the fact that if the band succeeds hereit will onthis
occasion both have its cake and eat it too, but at least potential creditors of the
appellant and other bands would be put on notice that CFA funds are not now or in

future to be available for garnishment or execution.

My colleague points out, correctly, that the Crown can endeavour to

protect CFA funds from diversion by contractual means. The Chief Justice writes:

It is open to the Crown to include provisions intended to protect the
particular band in any funding agreementsthat it makeswith theband. As
was put to us in argument, the CFAs themselves often have numerous
provisions to ensure that the monies are used to provide the benefits and
the services that they are intended to cover. If the band is not using the
money in that way, there is often a provision for athird-party manager to
step in to remedy the problem. [para. 61]

The problem, as will be discussed, is that such “protections’ were included in this
band’ s CFA and a“third-party manager” was put in place*to remedy the problem” but

all of these contractual protectionswere circumvented by the band council. Itincurred
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non-CFA debts it had no money to pay for, then consented to judgment in favour of
the respondent which led to the seizure of the CFA funds. The result of the Court’s
decision today is that the band council was able simply to walk around the CFA

contractual provisions designed to prevent this from happening.

Placing s. 90(1)(b) in the broader context of the Indian Act asawhole, and
Parliament’ slegislative assumption of responsibilitiesfor Indian bandsunder s. 91(24)
of the Constitution Act, 1867, | conclude for the reasons that follow that s. 90(1)(b)
places under ss. 87 and 89 protection monies given by the federal Crown to Indians or
a band, whether or not under treaty, pursuant to an agreement to provide on-reserve
essential public services including housing, education, infrastructure, health and

welfare. The CFA is such an agreement.

[I. The Absence of On-Site Banking Facilities

Opinions may differ, of course, as to whether exemption from execution
and garnishment is ultimately to the benefit of Indian bands, who thereby may have
difficulty in providing security and establishing credit worthiness in a market
economy. (There is no doubt that exemption from taxation is a benefit.) These
exemptions have been afeature of successive Indian Acts since before Confederation,
as my colleague describes in some detail. The question before us is not the wisdom

of the exemptionsin ss. 87-90 but the scope of their intended application.

Section 90 “deems’ certain personal property of Indians (including bank
accounts) to be located on a reserve despite the fact that according to ordinary legal

rules governing situs they are located elsewhere.
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The God’'s Lake Band is too poor and its reserve too remote to attract a
branch of adeposit-taking financial institution. If it were rich enough to have an on-
site branch, the CFA deposit would constitute a debt located on the reserve and thus
aform of personal property exempt from seizure or execution under s. 89 of the Indian
Act. One of the recommendations of the Royal Commission on Aboriginal Peoples
("RCAP’) was to improve the access of bands to on-reserve banking facilities: see
Report of the Royal Commission on Aboriginal Peoples(1996) (“RCAP Report”), vol.
2, Restructuring the Relationship, at p. 911. Although the Chief Justice suggests that
her conclusion will empower Indian bands to pursue economic opportunities, the
reality isthat asaresult of today’ s decision only the more fortunate and economically
developed bands, the handful of bands served on site by a deposit-taking financial
institution, will receive their CFA funds free of taxation (s. 87) and “not subject to
charge, pledge, mortgage, attachment, levy, seizure, distress or execution in favour or
at the instance of any person other than an Indian or a band” (s. 89(1)). The less
advantaged bandswill havetheir off-reservefunds subject to taxation and seizure. My
colleague suggests (at para. 62) that a band council could avoid the impact of the
narrow interpretation of s. 90(1)(b) by making use of the handful of on-reserve
banking branches el sewhere in the province. It ispossible, of course, that some of the
over 50 bands in Manitoba will move their banking to the three or so reserves which
do have on-site banking, thereby circumventing the “access to capital” rationale
favoured by the Chief Justice, but this proposal doesn’t address the fundamental
problem in this case. Band councils which (as here) want to use the CFA income
stream ascol lateral for other loansand prioritieswill now havelittleincentiveto make
on-reserve banking arrangements that if made would frustrate achievement of their

non-CFA objectives.



91

92

93

-51-

[11. Unnecessary Entrenchment of Anomalies

If, as the Chief Justice holds, s. 90(1)(b) applies only to treaties and
agreements that “flesh out commitments of the Crown” (para. 26), an interpretation
which is the most restrictive and least generous to band members of all those under
consideration, further anomalies are presented. For example, in the present case my
colleague acknowledges that CFA funding directed to education would be exempt
from garnishment because such monies can be construed as “fleshing out” Treaty No.
5(1875). But equivalent CFA funding to atreaty-less band in British Columbiawould
not be similarly protected because in that case the monies could not be attributed to a
treaty or an ancillary agreement fleshing out atreaty. Thisisnot equitable treatment.

Nor would it be rational legislative policy.

Then, too, what isto be made of serendipitous differencesin the wording
of the treaties? Treaty No. 6 (1876), for example, obliges the Crown to keep a
medicine chest on the reserve. Leaving aside the question of what the “medicine
chest” clause means in 2006, it is difficult to identify any legislative purpose that
would be served by protecting payments for on-reserve medical services in the case
of Treaty No. 6 bands but not Treaty No. 5 bands (because Treaty No. 5 does not
mention amedicine chest) or medical servicesprovided on reservesto bandsthat have

no treaty at all.

What about the east coast “peace and friendship” treaties that had fewer
benefitsthan the post-Confederation numbered treaties, and vastly fewer benefitsthan

the modern comprehensive land claims settlements (which are included in the
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definition of “treaty” under s. 35(3) of the Constitution Act, 1982)? | do not agreewith
my colleaguethat entrenchment of such disparitiesfor the purposesof taxation, seizure

and garnishment was in the contemplation of Parliament when it enacted s. 90(1)(b).

The Chief Justice argues that her restrictive interpretation fosters self-
reliance, self-government and economic development. In fact, however, the opposite
ismorelikely to betrue. A band concerned about such matters astaxation seizure and
garnishment would be better off letting the government provide servicesdirectly tothe
reserverather than attempting to provide the public services themselves through CFA
funding. In the latter case, the monies (unlike direct government services) may be

intercepted off-reserve by creditors.

| am in respectful agreement with Sinclair J. who concluded that the CFA
reflects the responsibilities assumed by the Crown under laws in relation to Indians
and lands reserved for Indians enacted under s. 91(24) of the Constitution Act, 1867
(para. 87). The responsibilities accepted by the Crown are not limited to treaty
Indians. Indian bands have been recognized as possessing greater or lesser powersin
the nature of self-governing institutions since the 1869 amendments (S.C. 1869, c. 6)
to An Act providing for the organisation of the Department of the Secretary of State
of Canada, and for the management of Indian and Ord[i] nance Lands, S.C. 1868, c.
42. Thislegislation predated even theinitial phase of Treaty No. 5 negotiations. The
adhesion of the God's Lake Band on August 6, 1909 also post-dated passage of the
Indian Act, 1876, S.C. 1876, c. 18. These early enactments not only recognized
exemptionsfrom taxation seizure and execution, as noted by the Chief Justice, but also
acknowledged that to alarge extent Indian bands could, should and would continue to

govern themselves. The trouble was (and is) that dispossession from much of their
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traditional economic base and subsequent changesin the economy haveleft most band
governments too few resources to be self-sufficient. CFA funding isin the nature of
government to government transfer payments, covering essential services such as
education, housing, health and welfare. These are matters that were characterised in
Mitchell v. Peguis Indian Band, [1990] 2 S.C.R. 85, at pp. 134-35, as the type of
program targeted by s. 90(1)(b). If, asMitchell holds, aprimary purpose of the Indian
Act isto protect reserves and its members from economically induced dispossession,
why should s. 90(1)(b) not be interpreted as applicable to all reservesto achieve that

objective?

All of the members of our Court in Mitchell agreed with the Nowegijick
principle “that treaties and statutes relating to Indians should be liberally construed
and doubtful expressionsresolved infavour of the Indians’ (Nowegijick v. The Queen,
[1983] 1 S.C.R. 29, at p. 36): LaForest J,, at p. 142, and Dickson C.J., at pp. 107-8.
It is not necessary to resort to the Nowegijick principle in this case as | reach my
conclusion based on ordinary principles of statutory construction, but Nowegijick

certainly reinforces the conclusion | have reached.

V. Facts

A. Treaty No.5

In 1909, the God' sLakeFirst Nation adhered to Treaty No. 5which covers

much of what is present day Manitoba and parts of northwestern Ontario. The Indian

signatories to the treaty surrendered more than a hundred thousand square kilometers

of land in two stages. In thefirst phase (1875), the Crown accepted the surrender of
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the southern prairie lands of Manitoba by the Saulteaux (or Chippewa) and Swampy
Cree First Nations. The surrender was considered “essential” to the westward
expansion of non-aboriginal Canadians, as Alexander Morris, then Lieutenant-

Governor of the North-West Territories, Manitoba and K ee-wa-tin, wrote at thetime:

This treaty [the Winnipeg Treaty, Number Five], covers an area of
approximately about 100,000 square miles. The region is inhabited by
Chippewas and Swampy Crees. The necessity for it had become urgent.
Thelakeisalarge and valuable sheet of water, being some three hundred
mileslong. The Red River flowsinto it and the Nelson River flows from
itinto Hudson’ sBay. Steam navigation had been successfully established
by the Hudson’ sBay Company on Lake Winnipeg. . . . Moreover, until the
construction of the Pacific Railway west of the city of Winnipeg, the lake
and Saskatchewan River aredestined to becomethe principal thoroughfare
of communication between Manitoba and the fertile prairies in the
west. . ..

For these and other reasons, the Minister of the Interior reported “ that
it was essential that the Indian titleto all theterritory in the vicinity of the
lake should be extinguished so that settlers and traders might have
undisturbed access to its waters, shores, islands, inlets and tributary
streams.” [Emphasis added.]

(A. Morris, The Treaties of Canada with the Indians of Manitoba and the
North-West Territories, Including the Negotiations on which They were
Based, and Other Information Related Thereto (2000), at pp. 143-44,
originally published in 1880.)

At the second stage, between 1908 and 1909, the surrender of more northerly landsin
Manitoba as well as some areas of northwestern Ontario were negotiated with a
number of other Cree First Nations, including the God’ s Lake Band, as well as bands
at Split Lake, Nelson House, Norway House, Cross L ake, Fisher River, Oxford House,
and Island Lake.

In exchange for the surrender of the aboriginal interest in these vast lands

“Her Majesty the Queen” agreed to set aside certain reserves and undertook as well,
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among other things, to provide for the maintenance of schools on reserves, the right
to pursue hunting and fishing throughout the unoccupied lands surrendered in the
treaty, to provide farming and carpentry tools to families and bands, to provide seeds
for planting, to provide cattle to each band, an amount of $500 per annum for
ammunition and twine for nets to be divided among all Indians covered by the treaty
and an annual grant of fivedollarsfor each Indian person covered by thetreaty (Treaty
No. 5 between Her M gjesty the Queen and the Saulteaux and Swampy Cree Tribes of
Indians, 1875 and 1909).

B. The God' s Lake Reserve

The God's Lake Band presently has inadequate resources to achieve
financial independence in a market economy. Its CFA funds are administered
according to the budget and the terms of the CFA, which is co-managed by Haugen
Morrish Angers Chartered Accountants, who were appointed by the federal
government. The co-manager is required to approve all proposed spending in order
to ensure compliance with the CFA (Sinclair J., at para. 6). Thefundsare transferred
by Indian and Northern Affairs Canadato the band’ sfinancial institution (Peace Hills

Trust Company) in Winnipeg.

Under the CFA, the band is restricted to spending its money in specific

budget areas which for convenience | would collect under the following headings:
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Education

Instructional services formula

Low cost special education

Student transportation services

Guidance and counselling

Post-secondary education

Administration of post-secondary education

Schools operation and management
Teaching/Residences/Group homes operation and management
Special education

First Nations & Inuit career promotion and awareness program
First Nations & Inuit science and technology program

First Nations & Inuit student summer employment opportunities program

First Nations & Inuit youth work experience program

Social development

Basic needs
Special needs
Service delivery
In-home care

National child benefit reinvestment
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| nfrastructure

Capital planning and project infrastructure
Fire protection

Roads and bridges

Sanitation systems

Water systems

Electrical systems

Community buildings

M aintenance management

Solicitor General policing

On-Reserve Housing & Renovation

Indian government services

Band support funding
Band employee benefit plans — statutory contribution
Band employee benefit plans — non-statutory (flexible transfer payments)

Miscellaneous

Indian Registry administration
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Economic development

Community and economic development organization planning and operations

As mentioned, CFA funds are transferred in monthly payments which are
not segregated by program. For example, the God's Lake Band administersits own
education programs on thereserve. At present it has 400 students enrolled in the on-
reserve school (which gives someidea of the demographics of thereserve). The band
employs 39 teachers and staff. According to the testimony of Mike Angers, co-
manager of the God’'s Lake CFA, the garnishing order has frozen part of the money
needed to operate and maintain the schools and school services. In addition to on-
reserve students, the band also supports band children who attend post-secondary
education off the reserve. Approximately $54,000 per month is spent on tuition,
housing and support for these students. Mr. Angerstestified that thisfunding was also
frozen by the garnishment order. By way of further example the band maintains its
own Social Services program which provides money for the unemployed and the
physically or mentally disabled, aswell asin-home carefor theelderly and infirm. As

Sinclair J. put it:

The [CFA] between the Band and the federal government is one
intended by the partiesto allow the Band to carry out what could be called
administrative governmental functions. It isalso avehicle by which the
government can meet its treaty obligations, such as the provision of
educational services to Band members, through delegation to the Band.
The members of the Band clearly rely on the funding for their existence
on their reserve. Housing construction, as well as construction of other
community buildings, appears to be contemplated by the agreement. In
addition, salaries to Band employees are provided for, a matter essential
to the functioning of Band government. The operation and maintenance
of theBand’ sschoolsiscovered by the agreement, aswell asthe provision
of social assistance. It is safe to say that, without the agreement, the
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ability of the Band and its members to reside on the reserve would be
clearly jeopardized. [Emphasis added; para. 73.]

C. The Stuation of CFA-Funded Indian Bands More Generally

The RCAP found that aboriginal people suffer ill health, insufficient and
unsafe housing, polluted water supplies, inadequate education, poverty and family
breakdown at |evel susual ly associated with impoverished devel oping countries. “The
persistence of such social conditionsin thiscountry — which isjudged by many to be
the best place in the world to live — constitutes an embarrassment to Canadians, an
assault on the self-esteem of Aboriginal peopleand achallengeto policy makers.” See
RCAP Report, vol. 3, Gathering Strength, p. 1. RCAP further observed that:

Thelir traditional economies disrupted, reduced to asmall fraction of their
land and resource base, and subjected to inappropriate economic policies
and practices, it is hardly surprising that Aboriginal nations are far from
self-reliant. Thereare, of course, important exceptions, usually the result
of advantageous location, particularly imaginative leadership, unusual
resource endowments, or comprehensive claims agreements . . . . On
average, however, Aboriginal economies will require substantial
rebuilding if they are to support Aboriginal self-government and if they
are to meet current and anticipated income and employment needs.

(RCAP Report, vol. 2, at p. 800)

According to the federal government, the purpose of its funding
agreements with Indian bands is to “ensure that programs and services provided by
Aboriginal governments and institutions are reasonably comparabl e to those provided
in non-Aboriginal communities’: see Indian Affairs and Northern Development,

Gathering Strength — Canada’ s Aboriginal Action Plan (1997), Part 111: Developing
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aNew Fiscal Relationship, at p. 20. At present, the primary funding vehicleto achieve

this important government objective is the CFA.

V. Reevant Statutory Provisions

See Appendix.

VI. Analysis

The importance of the reserves and their survival lies at the heart of the
Indian Act and related federal policies as a place “where the bonds of community are
strong and where Aboriginal culture and identity can belearned and reinforced”. (See
RCAP Report, vol. 2, at p. 812.) Depopulation of the reserves and migration of band
members to the larger urban centres like Winnipeg risks loss of that culture and the

likelihood of assimilation.

The history of Indian peoplesin North Americahas generally been one of
dispossession, including dispossession of their pre-European sovereignty, of their
traditional lands, and of distinctive elements of their cultures. Of course, arrival of
new settlersal so brought considerablebenefits. Theworld haschanged and withit the
culture and expectations of aboriginal peoples have changed, asthey havefor the rest
of us. Yet it has been recognized since before the Royal Proclamation of 1763
(reproduced in R.S.C. 1985, App. Il, No. 1) that at some point the process of
dispossession has to stop. Accordingly, even in periods when federal government
policiesfavoured assimilation, whichisto say for most of thefirst century of Canada’s

existence, Parliament’ slegislative policy wasto protect reserves and their contents as
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asanctuary for those Indians who wished to stay in their own communities and adhere
to their own cultures. The promisein Treaty No. 5 of agricultural suppliesis a19th
and 20th century recognition of the need to ameliorate the effects of dispossession.
In my view, whatever |egislative measuresflow out of Parliament’ srecognition of the
impact of that dispossession, and the desire for reconciliation of aboriginal and non-
aboriginal peoples arising from that situation, should apply as much to bands

dispossessed without a treaty as to those with whom treaties were made.

My colleague argues that the exemption from taxation and distraint in ss.
87-90 of theIndian Act isat best outdated and at worst paternalistic and harmful to the
First Nations themselves, as isolating them from what La Forest J. called “the
commercial mainstream” (Mitchell, at pp. 131 and 138). However, as the trial
judgment makes clear, bands like God’'s Lake have no access to the commercial
mainstream, and no realistic prospect of ever obtainingit. Although RCAP looked for
ways to improve the access to capital for bands positioned realistically to participate
in the commercial world, and noted in this respect provisions in the Indian Act “that
make it very difficult for lenders to secure loans using land and other assets located
on-reserve as collateral”, it made no recommendation to amend the Indian Act to
remove such provisions: RCAP Report, vol. 2, at pp. 906-11. RCAP also noted the
possibility of “using formsof collateral other thanlandsor property” butidentifiedthis
as merely one of several “strategies . . . worth considering” (p. 931). Under the
existing Indian Act s. 90(2), bands with a commercial aptitude and prospects can
obtain aministerial waiver of ss. 88 to 90. In that respect there is no need to amend

the Act.
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| agree with the Chief Justice that the starting point of our analysisin this
case is Mitchell. A number of courts, in addition to Sinclair J. in this case, have
exempted fundsfor essential public servicesfrom seizure or execution: Sturgeon Lake
Indian Band v. Tomporowski Architectural Group Ltd. (1991), 95 Sask. R. 302 (Q.B.);
Royal Bank of Canada v. White Bear Indian Band, [1992] 1 C.N.L.R. 174 (Sask.
Q.B.); Young v. Wolf Lake Indian Band (1999), 164 F.T.R. 123. | accept, as did
Sinclair J., that not everything in the CFA can be construed as “fleshing out” the
provisions of Treaty No. 5. Itisalsotrue, asit was put by counsel for the appellant,
that it would be “incongruous to protect property such as some hoes, twine and cattle
which were the basic needs of the Band one hundred years ago and not protect
property such as the funding that maintains education, health, social services and
housing which are the basic needs today for the Band members’. Bethat asit may,
the outcome of the appeal turns on whether s. 90(1)(b) truly requires the CFA to be

“ancillary” at all.

In Mitchell itself, the lead judgment of La Forest J., from which only
Dickson C.J. dissented (although he agreed in the result), held that the purpose of the
Indian Act exemptions from “taxation and distraint” was to counter the prospect of

dispossession as follows:

... by terms of the “numbered treaties’ concluded between the Indians of
the prairie regions and part of the Northwest Territories, the Crown
undertook to provide Indianswith assistance in such matters as education,
medicine and agriculture, and to furnish supplies which Indians could use
in the pursuit of their traditional vocations of hunting, fishing, and
trapping. The exemptions from taxation and distraint have historically
protected the ability of Indians to benefit from this property in two ways.
First, they guard against the possibility that one branch of government,
through the imposition of taxes, could erode the full measure of the
benefitsgiven by that branch of government entrusted with the supervision
of Indian affairs. Secondly, the protection against attachment ensuresthat
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the enforcement of civil judgments by non-natives will not be allowed to
hinder Indiansin the untrammelled enjoyment of such advantages asthey
had retained or might acquire pursuant to the fulfillment by the Crown of
its treaty obligations. In effect, these sections shield Indians from the
imposition of thecivil liabilitiesthat could lead, albeit through an indirect

route, to the alienation of the Indian land base through the medium of
foreclosure sales and the like . . . . [pp. 130-31]

Itisevident that non-treaty Indiansare equally at risk of “alienation of the Indian land

base”, although in their case the reserves were simply allocated rather than agreed to.

The Mitchell focus on “treaty obligations’ isonly one strand of La Forest
J.’sanalysis. Itisconvenient to say more about that case, asit forms the cornerstone

of the judgment of my colleague, the Chief Justice.

A. The Facts of the Mitchell Case

The facts of Mitchell are important. The Peguis Indian Band had been
represented by a lawyer (Mitchell) in negotiations with Manitoba Hydro over a tax
invalidly imposed on the sale of electricity on areserve. The Government of Manitoba
subsequently settled thelndians' claim. Theband’ slawyerswere unpaid, and obtained
a preudgment garnishing order against the settlement funds in the hands of the
provincial Crown to the extent of their fees. The PeguisIndian Band applied to have
the garnishing order set aside because the money, they argued, was paid by “Her
Majesty” to the band and, under s. 90(1)(b) of the Indian Act, they argued, it was not
subject to attachment by a non-Indian. The Indian Act defence was rejected by a
majority of the Court, Dickson C.J. dissenting, but the band succeeded in the result

because all members of our Court agreed that the provincial Garnishment Act did not
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authorize agarnishee against the Crown except in respect of work or servicesrendered

to the Manitoba Crown.

The basis of the majority judgment rejecting the Indian Act defence was
that thereferencein s. 90(1) to “Her Majesty” wasto thefederal Crown only. Monies
flowing under agreements of any description between the band and provincial Crowns
were excluded from Indian Act protection. In the course of elaborating on that
conclusion, however, LaForest J. (with whom five judges agreed) identified anumber
of considerations that, depending on emphasis, would lead to different resultsin the

present case.

(1) Commercial Agreements Are Excluded

Mitchell clearly holdsthat “any dealingsin the commercial mainstreamin
property acquired inthis[ordinary commercial] manner will fall to beregulated by the
laws of general application. Indianswill enjoy no exemptionsfrom taxation in respect
of this property, and will be free to deal with it in the same manner as any other
citizen” (p. 138). Noting that provincial governments have no constitutional
responsibilities for Indian affairs, La Forest J. stated that if s. 90 were interpreted to
include agreements with the provincial Crowns “there is no basis in logic for the
further assumption that some, but not all agreements, between Indian bands and [the]

Provincial Crown would be contemplated by [s. 90(1)(b)]” (p. 136).

(2) Protected Agreements Include All Agreements Between an Indian
Band and Her Majesty in Right of Canada
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114 As La Forest J. noted “Section 90(1)(b) does not qualify the term
‘agreement’” (p. 137). Accordingly, speakinginthe context of theprovincial Crowns,
he stated:

Section 90(1)(b) does not qualify the term “agreement”, and if one
interprets“Her Majesty” asincluding theprovincial Crown, it must follow
asamatter of due coursethat s. 90(1)(b) takesin all agreementsthat could
be concluded between an Indian band and a provincial Crown.

Once one accepts the assumption that “Her Majesty” includes the
provincial Crowns, it would be more an exercise in divination than
reasoned statutory interpretation to purport to be ableto sel ect fromamong
the full spectrum of agreements that can be concluded between Indian
bands and provincial Crowns and conclude that Parliament wished
S. 90(1)(b) to apply in one case but not in another. [pp. 137 and 146]

115 By parity of reasoning, it could be said, because s. 90(1)(b) does not
gualify the term “agreement” (and the French term “accord” isjust as broad) thereis
no logical basis “to select from among the full spectrum” of agreements that could be
concluded between an Indian band and the federal Crown, and therefore all such

agreements fall within the protection of s. 90(1)(b).

(3) Only Agreements Between an Indian Band and Her Majesty in Right
of Canada That Fund Governmental Responsibilities Such as
Education, Housing, Health and Welfare Are Protected

116 LaForest J. refers at several points to the federal authority over Indians
and lands reserved for Indians under s. 91(24) of the Constitution Act, 1867 and to the
responsibilities assumed thereunder, which he links back to policies adopted by the

British Crown in the Royal Proclamation of 1763:
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In summary, the historical record makesit clear that ss. 87 and 89 of
the Indian Act, the sections to which the deeming provision of s. 90
applies, constitute part of alegislative“ package” which bearstheimpress

of an obligation to native peopleswhich the Crown hasrecognized at | east
since the signing of the Royal Proclamation of 1763. [p. 131]

The Royal Proclamation of 1763 was not a treaty, of course, but a unilateral
declaration of policy by the Imperial Crown. Only a handful of treaties predated the
Royal Proclamation of 1763 (such as the treaty with the Mi’ kmag Indians discussed
in R. v. Marshall, [1999] 3 S.C.R. 456). In his reference to the Royal Proclamation
of 1763, therefore, La Forest J. must be talking about fulfillment of policies of the
Crown that led to the treaties, and not just to the treaties themselves. He goes on to

say:

Fromthat time[i.e. 1763] on, the Crown has always acknowledged that it
is honour-bound to shield Indians from any efforts by non-natives to
dispossess Indians of the property which they hold qua Indians, i.e., their
land base and the chattels on that land base. [p. 131]

Funding agreementsfor education, housing, health and welfare (such asthe CFA) are
of courseintimately linked to enabling Indiansto continue on their lands, as mentioned

earlier. LaForest J. continued at p. 141:

It is perfectly consistent with the tenor of the commitments made by the
Crown to Indians through the centuries that the Crown would seek to
protect payments of property owed to Indians pursuant to the Crown’s
treaty obligations in exactly the same way in which it protects all other
property to which Indians may lay claim by virtue of their status as
Indians. [Emphasis added.]

The underlined words are of significance. God's Lake First Nation possesses its

reserve by virtue of Treaty No. 5 and its members live there by virtue of their status
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asIndians. Importantly, as Sinclair J. pointed out, the community at God’ sLake, like
many other First Nations' communities, would likely not survivewithout CFA funding

of essential services administered by the band government.

(4) Only MoniesFlowingUnder “ Treatiesand Ancillary Obligations’ Are
Protected

117 In the end, La Forest J. chooses to limit s. 90(1)(b) to “treaties and

ancillary agreements” which he explains at p. 124:

... Indian treaties are matters of federal concern and, as| seeit, theterms
“treaty” and “agreement” in s. 90(1)(b) take colour from one another. It
must be remembered that treaty promises are often couched in very
general terms and that supplementary agreements are needed to flesh out
the details of the commitments undertaken by the Crown; see for an
example of such an agreement Greyeyesv. The Queen, [1978] 2 F.C. 385.
... [Emphasis added.]

In Greyeyes v. The Queen, [1978] 2 F.C. 385 (T.D.), federa scholarship monies
payable to an Indian student were held exempt from garnishment. La Forest J.
characterized the scholarship agreement as* detail sof the[ Crown’ s| promisein Treaty
No. 6to provide assistance for education” (p. 135). Some other treaties, particularly
the pre-Confederation treaties, make no explicit mention of education. Presumably,
under La Forest J.’ s interpretation, such funds could be garnisheed, because he says

at p. 136:

In summary, | conclude that an interpretation of s. 90(1)(b), which
sees its purpose as limited to preventing non-natives from hampering
Indians from benefiting in full from the personal property promised
Indians in treaties and ancillary agreements, is perfectly consistent with
the tenor of the obligations that the Crown has always assumed vis-a-vis
the protection of native property. [Emphasis added.]
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B. Does Mitchell Control the Outcome of This Appeal ?

As stated, the ratio decidendi of Mitchell did not depend on an
interpretation of the Indian Act but on the Court’s conclusion that the provincial
Garnishment Act, R.S.M. 1970, c. G20, did not authorize garnishment of the fundsin

guestion.

In terms of doctrine, the Court divided over whether the term “Her
Majesty” in s. 90(1)(b) of the Indian Act included the Crown in right of a province.

The majority concluded that it did not. That holding, too, was dispositive of the

appeal.

Thefurther refinement that theword “ agreements’ with thefederal Crown
excludes agreements other than those “ancillary” to a treaty was certainly not
necessary to resolvethe Mitchell appeal, and in my view we ought to take acloser ook

at the issue in the context of this case where that precise point is dispositive.

C. Anomalies Are Created by the Treaty Approach

| have already mentioned what | believe to be some of the problems with
the approach outlined by La Forest J. and adopted by the Chief Justice. The essential
problem is that s. 90(1)(b) would operate inequitably among bands in relation to the
sametypesof CFA funding for the same essential on-reserve services. Itisconvenient
at this point to elaborate somewhat on the lack of equity which | think ought not to be

attributed to Parliament in the absence of very clear language.
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My colleague’ s approach excludesfrom s. 87 and s. 89 protection monies
paid to bands in many parts of Canada (including most of British Columbia, but also
many tracts of land across the country, among them lands not covered by treaty lying
on the south watershed of the Ottawa River where the nation’ s capital sits). Evenin
areas where treaties were concluded there are ongoing disputes about which bands
were or were not signatories (see, e.g., Ontario (Attorney General) v. Bear Island
Foundation, [1991] 2 S.C.R. 570, aff’g (1989), 58 D.L.R. (4th) 117 (Ont. C.A.), aff'g
(1984), 15 D.L.R. (4th) 321 (Ont. H.C.J.)).

Secondly, even among the treaties the enumerated benefits vary greatly.
Greyeyesdealt with Treaty No. 6 where education happened to be mentioned but many
if not most of the pre-Confederation treaties do not mention education. On what
rational basiswould Parliament intend scholarship moniesto be garnisheedinthe case

of some Indian students but not others?

Thirdly, La Forest J.’s focus in the context of Treaty No. 5 was on the
benefits given by “the Crown, as part of the consideration for the cession of Indian
lands” (p. 130). Inthe maritime provinces, however, nothing is said in at |east some
of the treaties about cession of lands. The Indians say these treaties were treaties of
peace and friendship. Neverthel ess, asthewavesof non-aboriginal settlement arrived,
the Indian bands still wound up being dispossessed of their traditional territories
(except reserves) regardless of consent. To the extent the exemptionsins. 90 are seen
as part of the purchase price for the cession of land, it makes little difference to the
dispossessed whether dispossession occurred by agreement or not. Theapproach taken

by the Chief Justicewould resultinacheckerboard of exemptionsand non-exemptions
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acrossthe country determined by the vagaries of thetreaty-making processrather than

rational legislative policy.

Fourthly, the definition of treaty (to which " agreements’ must be found to
be*“ancillary”) iselastic, running the gamut from any “ engagements made by persons
in authority as may be brought within the term ‘the word of the white man'” (R. v.
White and Bob (1964), 50 D.L.R. (2d) 613 (B.C.C.A.), at p. 649, aff’d [1965] S.C.R.
vi) to the elaborate modern land claims settlements such as the Nisga'a Final
Agreement (1999) or the Umbrella Final Agreement Between the Government of
Canada, the Council for Yukon Indiansand the Government of the Yukon (1993). The
range of benefits under the modern comprehensivetreaties go well beyond the limited
CFA categories of government to government-type funding. On what basis can it be
said that the extensive modern treaty benefits should be free of tax and execution
(unlessthe exemptions are negotiated away) whereas the CFA benefits even to treaty
bands do not enjoy such exemptions unless they can be said to be “ancillary” to some
19th century Crown negotiator’s sense of fairness incorporated in an 1875 document

written in alanguage most of the Indians of God's Lake likely didn’t understand?

No doubt the courts would generously interpret what agreements can be
said to “flesh out” the treaties, but that does not help the bands which have no treaties
at all.

Finaly, it is curious that in s. 88, a neighbouring provision, the word

“treaty” appears without the added “ or agreement”:
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88. [Genera provincial laws applicable to Indians] Subject to the
terms of any treaty and any other Act of Parliament, all laws of general
application from time to time in force in any province are applicable to
and in respect of Indians in the province, except to the extent that those
laws areinconsistent with thisAct or any order, rule, regulation or by-law
made thereunder, and except to the extent that those |aws make provision
for any matter for which provision is made by or under this Act.

Either the addition of the words “or agreement” in s. 90(1)(b) means something
different than “treaty” in s. 88 or it doesnot. If it does not, the words “or agreement”
are surplusage, aresult which courtstry to avoid. If it does mean something different
but only to the extent it covers agreements “fleshing out” treaties, it means that
“agreements fleshing out treaties” are not exempted by s. 88 from provincial laws of
general application that touch on“Indian-ness’. The operation of s. 88 iscomplicated
enough without this added dimension. It is more consistent with the legislative
purpose of s. 88, it seemsto me, to read the word “agreement” in s. 90(1)(b) as going

beyond treaties and their modes of implementation.

D. Section90(1)(b) Should Be Construedto Protect MoniesProvided by the Federal
Government to Indian Bands for Education, Housing, Health and Welfare and
Other Smilar Government-Type Essential Services on Reserves

The CFA essentialy relates to services provided to other Canadians by
their provincial, territorial and municipal governments. It is simply the vehicle by
which the federal government delivers programs and services to First Nations with

public funds appropriated by Parliament.

The government identifies what are generally referred to as essential
programsand servicesthat include health, housing, education, welfareand community

infrastructure. Funding under the CFA isaccounted for in accordance with ss. 32 and
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34 of the Financial Administration Act, R.S.C. 1985, c. F-11. (See Peace Hills Trust
Co. v. Moccasin (2005), 281 F.T.R. 201, 2005 FC 1364, at para. 12.) In my view the
word “agreement” in s. 90(1)(b) should include government to government transfers
such asthe CFA by embracing what | would call “the public sector servicesapproach”.
Such an approach takes the categories of expenditure identified by La Forest J. at pp.
130 and 135 of Mitchell (namely education, housing, health and welfare) in the context
of the numbered treaties and simply generalizes them more broadly (as | do not read
LaForest J. asintending hislist to be exhaustive) and applying them to Indian bands
more generaly (i.e., whether or not there is a treaty in place and irrespective of the

benefits conferred by a particular treaty).

The public sector services funding approach would not include monies
provided by the federal Crown with a more commercial orientation such as the
Resource Partnerships Program, Economic Devel opment Opportunity Fund, Resource
Acquisition Initiative, Aboriginal Contract Guarantee Instrument, and Aboriginal
Business Development Initiative. (See generally, Gathering Strength — Canada’s
Aboriginal Action Plan: A Progress Report (2000), at pp. 18-19.)

| accept that CFASs take a broad approach to what constitutes the “ public
sector”. This recognizes the stubborn fact that in most reserves the potential for a
significant private sector isextremely limited. Self-relianceisawonderful objective
where the potential exists, but its allure should not blind us to deplorable socio-

economic realities on the vast majority of reserves.
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It seemsto me apublic sector servicesfunding approach isconsistent with
the text, context and purpose of the relevant provisions of the Indian Act for the

following reasons.

(1) TheText

Section 90(1)(b) doesnot qualify theterm “ agreement”, and as pointed out
by LaForest J. in Mitchell “it would be more an exercise in divination than reasoned
statutory interpretation to purport to be able to select from among the full spectrum of
agreements that can be concluded between Indian bands and provincial Crowns and
conclude that Parliament wished s. 90(1)(b) to apply in one case but not in another”
(p. 146). The reason why Mitchell ultimately suggested differentiation among
“agreements’ was not thetext of s. 90(1)(b) but because of the differencein provincial
and federal responsibilities for Indian affairs under s. 91(24) of the Constitution Act,

1867 and the Indian Act and related Crown policies. | turn therefore to context.

(2) The Context

As mentioned, Mitchell identifies s. 90(1)(b) as “part of a legidative
‘package’ which bearstheimpress of an obligation to native peopleswhich the Crown
has recognized at |east since the signing of the Royal Proclamation of 1763" (p. 131).
Part of that obligation isto address the issue of potential dispossession (ibid.). Much
of thelndian Act isconcerned with theinalienability of reservesand “[t] he exemptions
from taxation and distraint have historically protected the ability of Indiansto benefit
from [reserve] property” (ibid., at p. 130). | agree with my colleague that this context

properly limits the scope of the word “agreement” in s. 90(1)(b), but I do not agree
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withwherethe Chief Justicewould draw theline. Inmy view, therelevant context has
little to do with treaties (after all s. 90(1)(b) says “treaty or agreement”) and much to
do with the general problems associated with First Nations' reserves and steps taken
to protect and encourage their survival asliveable communities. It also hasto do with
statutory mechanisms put in place to ensure that public monies “given” to an Indian

band for essential public services are used for the intended purposes.

(3) The Purpose

Survival of reserves is assured in the treaty context by “assistance in
spheres such as education, housing, and health and welfare” (Mitchell, at p. 135). The
financial lifeline is provided these days by the CFAs. Survival of reserves for non-
treaty Indian bands is assured by the same lifeline. Whether or not a band signed a
treaty in 1909 (or 1809 for that matter) isirrelevant to the preservation and betterment
of viablereserves. In my view the purpose of the“|egislative package” isundermined
rather than advanced by my colleague’s interpretation of s. 90(1)(b). | believe the

public sector services funding approach better serves the legislative purpose.

Firstly, the public sector services funding approach would still exclude
commercia dealings (such as those under the Aboriginal Business Development
Initiative) aswell asmonies provided by the Provincial Crown (e.g., the Casino Rama
revenues addressed by the Court in Lovelace v. Ontario, [2000] 1 S.C.R. 950, 2000
SCC 37).

Secondly, the public sector services funding approach would avoid tying

the exemption to the historical anomalies created by the treaty-making process. It
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would treat the non-treaty Salish bands of British Columbiaon the samebasis (for this
purpose) as the Cree bands who signed treaties on the prairies. No dramatic
consequence would flow from the fact that Treaty No. 6 refers to providing a
“medicine chest” whereas other treaties do not. The emphasiswould be on the public
sector purpose of the funding rather than the elevation of historical anomalies to the

level of legislative policy.

Thirdly, the public sector services funding approach puts the focus on the
location where the needs of the band are to be met (the reserve) rather than on where
the federal funds voted by Parliament for that purpose happen to be on deposit (off-

reserve).

Fourthly, the public sector services funding approach avoids differential
treatment of CFA funds depending on whether the band isrich enough to attract to its
reserve abranch of adeposit-taking financial institution. The s. 89 exemption would
not be limited to CFA funds on deposit at the Scotiabank branch on the Standoff
Reserve of the Blood First Nation in Alberta, or the Royal Bank branch at the Norway
House Reserve in Manitoba. By virtue of the deeming provision in s. 90(1)(b) the
exemption would also cover CFA funds deposit in Winnipeg to the credit of the God' s
Lake Band (which adhered to Treaty No. 5 at roughly the same time as the Norway

House Band).

As mentioned, other types of funding (e.g., for economic development)
are, with minor exceptions handled outside the CFA framework. Thus, federa
government methods of funding make it relatively easy to segregate those funds

protected under s. 90(1)(b). There will, of course, be issues of interpretation as to
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whether to characterize some agreements as falling within or outside government to
government transfer paymentsfor public on-reserve services, but these can beresolved
on the basis of the “generous and liberal” principles of statutory interpretation
favourableto the Indians established in Nowegijick and affirmed in Mitchell, at p. 142.
In theinterest of certainty, | would characterize funds flowing under the present CFA

model as wholly protected, as discussed below.

The Attorney General of Canada expressed a concern that if s. 90(1)(b)
included CFA funds then s. 90(3) would require ministerial approval for their
disbursement. The short answer to that is that the CFA itself is ministerial authority
for disbursement. The Chief Justice agrees to some extent (para. 45) but points out
that the Minister cannot be taken to have given approval to expenditure of funds under
agreements which “d[o] not specify how funds are to be spent” (a consideration that
does not arise in the case of the CFA) nor can the Minister be taken to have approved
funds “not put to the proper use”. | agree with that qualification, of course, but the
lack of ministerial agreement with improper diversion of fundsisin any event clear
from the terms of the CFA itself. Lack of ministerial consent will not prevent the
funds from being diverted from the agreed CFA purposes. Only a purposeful as

opposed to restrictive reading of s. 90(1)(b) will accomplish that objective.

(4) IsThis Qutcome “Paternalistic” ?

| believe the concern about the need to avoid “paternalism” is, with
respect, misdirected. The issue was related by La Forest J. in Mitchell to the

commercial dealings of Indian bands:
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Indians, | would have thought, would much prefer to have free rein to

conduct their affairs as all other fellow citizens when dealing in the
commercia mainstream.

Any special considerations, extraordinary protections or exemptions that
Indians bring with them to the market-place introduce complications and
would seem guaranteed to frighten off potential business partners. [pp.
146-47]

| do not accept, with respect, that this concern should disqualify the CFAs
from the protection of s. 90(1)(b). Thereis a great difference between withholding
protection from funds passing under atax settlement with the Manitoba government
from the claim of the band lawyer to be paid his fees (the facts of Mitchell), and
withholding protection from CFA funds provided by the federal government out of
funds appropriated by Parliament for health, education, housing, welfare and
infrastructure on a remote, impoverished, northern reserve (this case) and other

disadvantaged reserves across the country.

(5) The CFA Should Be Exempted as a Whole

Exemption of the CFA based on the federal government’ s present model,
advancesthefederal government policy of promoting “[f]inancially viable Aboriginal
governments able to generate their own revenues and able to operate with secure,
predictable government transfers’. See Gathering Strength — Canada’ s Aboriginal
Action Plan: AProgressReport, at p. 3 (emphasisadded). Asfunding modelschange,
the CFA exemption may have to be re-examined, but for the moment | believe any
disputes about the minutiae of the CFA should be resolved generously in favour of the

Indians under the Nowegijick principle of statutory construction referred to earlier.
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To impose, as the Chief Justice does, an onus on the band to prove which
parts of CFA funding on deposit at any particular time“flesh out” treaty commitments
of the Crown (para. 26) and which parts of CFA funding do not, is a burden they
cannot discharge, given the deposit of blended monthly payments which are not

segregated on a project by project basis.

Theobjectiveof predictability and certainty ineconomicrelationsbetween
First Nations and non-aboriginal people is better served by a categorical denial of
execution or garnishment of CFA funds whether those funds are parked at afinancial
institution on or off the reserve. The procedure suggested by my colleague, with

respect, simply addsthe uncertaintiesof litigation to an already complicated situation.

Thisisatest case to establish matters of legal principle. Litigationinthe
general run of cases over what is or what is not sufficiently connected to a treaty to
qualify for s. 90(1)(b) protection will drain First Nation finances that should be put to

better use elsewhere.

(6) Protection of Suppliers

The protection of suppliers such as the respondent is not difficult. Get
your money up front. Alternatively, require the Chief and band council to obtain

ministerial approval under s. 90(2) of awaiver of ss. 89-90 protection.

(7) ThePublic Purse May Now Pay Twice for the Same Services
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149 Asmentioned earlier, the appel lant band appearsto have incurred debts of
about $3 million without the means of repayment. The creditorswill seek to garnishee
payment of those debts from the roughly $7 to $9 million annual CFA funding. If the
garnishee is successful there will not be enough money to pay for essential public
services. This means either band members will live in the “third world conditions”
described by RCAP or the federal government will step in at some stage to fund the
delivery of the essential servicesit had already funded under the CFA but which funds
were diverted to other priorities determined by the band council. Thefirst alternative
isto perpetuate what RCAP calls a national embarrassment. The other alternativeis
for the public to pay twice. Neither ispalatable public policy. In my view, Parliament
cannot have intended an interpretation of s. 90(1)(b) that creates such a Hobson’'s

choice.

VII. Conclusion

150 | would allow the appeal and restore the conclusion reached by Sinclair J.

APPENDI X

Indian Act, R.S.C. 1985, c. I-5

87. (1) Notwithstanding any other Act of Parliament or any Act of the
legislature of aprovince, but subject to section 83, the following property
is exempt from taxation, namely,

(&) the interest of an Indian or a band in reserve lands or
surrendered lands; and

(b) the personal property of an Indian or a band situated on a
reserve.
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(2) No Indian or band is subject to taxation in respect of the
ownership, occupation, possession or use of any property mentioned in
paragraph (1)(a) or (b) or isotherwise subject to taxation in respect of any
such property.

(3) Nosuccession duty, inheritancetax or estate duty is payable on
the death of any Indian in respect of any property mentioned in paragraphs
(2)(a) or (b) or the succession thereto if the property passes to an Indian,
nor shall any such property be taken into account in determining the duty
payable under the Dominion Succession Duty Act, chapter 89 of the
Revised Statutes of Canada, 1952, or the tax payable under the Estate Tax
Act, chapter E-9 of the Revised Statutes of Canada, 1970, on or in respect
of other property passing to an Indian.

89. (1) Subject to this Act, the real and personal property of an Indian
or aband situated on areserveis not subject to charge, pledge, mortgage,
attachment, levy, seizure, distress or execution in favour or at theinstance
of any person other than an Indian or a band.

(1.1) Notwithstanding subsection (1), a leasehold interest in
designated lands is subject to charge, pledge, mortgage, attachment, levy,
seizure, distress and execution.

(2) A person who sells to a band or a member of a band a chattel
under an agreement whereby the right of property or right of possession
thereto remainswholly or inpart in the seller may exercise hisrightsunder
the agreement notwithstanding that the chattel is situated on areserve.

90. (1) For the purposes of sections 87 and 89, personal property that
was

(&) purchased by Her Maesty with Indian moneys or moneys
appropriated by Parliament for the use and benefit of Indiansor bands,
or

(b) given to Indians or to a band under a treaty or agreement
between a band and Her Mgjesty,

shall be deemed always to be situated on a reserve.

(2) Every transaction purporting to passtitleto any property that is
by this section deemed to be situated on areserve, or any interest in such
property, isvoid unless the transaction is entered into with the consent of
the Minister or is entered into between members of aband or between the
band and a member thereof.

(3) Every person who enters into any transaction that is void by
virtue of subsection (2) is guilty of an offence, and every person who,
without thewritten consent of the Minister, destroyspersonal property that
isby this section deemed to be situated on areserveisguilty of an offence.



-81-

Appeal dismissed with costs, BINNIE, FIsH and ABELLA JJ. dissenting.
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