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on appeal from the court of appeal for british columbia

Constitutional law — Division of powers — Property and civil rights —
Provincial legislation protecting heritage objects while retaining ability to make
exceptions — Whether provisions are intra vires province — Whether power to order
alteration or even destruction of cultural object is beyond provincial powers when it
affects native cultural objects — Whether pith and substance of provisions fall within
property and civil rights or Indians and lands reserved to Indians — Constitution Act,
1867, ss.91(24), 92(13) —Heritage Conservation Act, R. SB.C. 1996, c. 187, ss. 12(2)(a),
13(2)(c), (d).

Indians — Protection of native cultural heritage — Provincial legislation
protecting heritage objects while retaining ability to make exceptions — Whether
legidation constitutional — Constitution Act, 1867, ss. 91(24), 92(13) — Heritage
Conservation Act, R.SB.C. 1996, c. 187, ss. 12(2)(a), 13(2)(c), (d).

The respondent Interfor held a forest licence over land in the central coast
of British Columbia. Interfor provided direct notification of itsdevel opment plansto the
appellant KitkatlaBand sinceearly 1994, but these plansnever specifically identified the
Kumealon area. The appellants claimed aboriginal rights in this area and had been
engaged in treaty negotiationswith the province. Interfor was alerted to thisclaim, and
the firm of archaeologists it had hired contacted the Band in order to ascertain their
views. Of concern was the possible presence of native heritage sites and objects,
including culturally modified trees(CMTs) inthe areato be harvested. Thesetreeshave
often been altered by aboriginal people as part of their traditional use and they have
cultural, historical and scientific importance. The archaeologist reported the presence

of a significant number of these trees in seven cutblocks Interfor intended to harvest.



-3-
Interfor applied to the respondent Minister for asite alteration permit under s. 12 of the
provincia Heritage Conservation Act to authorize the cutting and processing of CMTs
during logging operations. The Minister wrote to the Band and invited their written
submissions. The Band failed to respond by the deadline. The Minister granted asite

alteration permit without having considered a single archaeol ogical report.

The Band commenced judicial review proceedingsto challengethelegality
of the permit. The administrative law challenge was successful and the Minister was
ordered to reconsider the part of its decision which affected the CMTs, after giving the
Band an adequate opportunity to be consulted and to make representations. The judge
dismissed the Band’ s constitutional argument that the Act was ultra viresthe province.
The reconsideration was conducted by the Minister, and during this process the Band
asserted a claim of aborigina rights in the continued existence of the CMTs. It
petitioned for an order in the nature of prohibition, to restrain the Minister from granting
the site alteration permit. The Minister took the position that thisissue fell outside the
scope of apermit-granting procedure and should be left to the courts. The judge agreed
and the petition was dismissed. The Minister issued a site alteration permit in
accordance with the CMT management plan proposed by Interfor which provided that
al fallen CMTs should be preserved together with 76 of 116 trees still standing in the
cutblocks. Thetrial court’sdecisionswere upheld by amajority of the Court of Appeal.
Only the constitutionality of ss. 12(2)(a) and 13(2)(c) and (d) of the Heritage

Conservation Act are at issue in this appeal.

Held: The appeal should be dismissed.

In order to establish the relationship between the impugned provisions and

the relevant sources of legidative power, a pith and substance anaysis must be
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conducted. Thisanalysisinvolvescategorizing theimpugned provisions, and examining
both the purpose and effect of the legislation. Sections 13(2)(c) and 13(2)(d) of the
Heritage Conservation Act have as their purpose the protection of certain aboriginal
heritage objectsfrom damage, alteration or removal. Section 12(2)(a), ontheother hand,
provides the Minister responsible for the operation of the Act as a whole with the
discretion to grant a permit authorizing one of the actions prohibited under s. 13(2)(c)
and (d). The practical effect is to permit the destruction of certain CMTs while
protecting othersfrom alteration and removal. Theeffect of the provisionsisthestriking
of a balance between the need and desire to preserve aboriginal heritage and the need
and desireto promote the expl oitation of British Columbia’ snatural resources. The Act
provides a protective shield, in the guise of the permit process, against the destruction

or alteration of heritage property.

Sections 12(2)(a) and 13(2)(c) and (d) of the Act are valid provincial
legidation falling within provincial jurisdiction over property and civil rights in the
province. While legislation that singles out aboriginal people for special treatment is
ultra vires the province, the impugned provisions do not single out aboriginal peoples
or impair their status or condition as Indians. The impugned provisions prohibit
everyone, not just aboriginal peoples, fromthe named acts, and requireeveryone, not just
aboriginal peoples, to seek the Minister’ s permissionto commit the prohibited acts. The
treatment afforded to aboriginal and non-aboriginal heritage objectsisthe same and any
disproportionate effects are due to the fact that aboriginal peoples have produced the
largest number of heritage products. The Act is tailored, whether by design or by
operation of constitutional law, to not affect the established rights of aboriginal peoples,
aprotection that is not extended to any other group. Thereisno intrusion on afederal
head of power. It has not been established that these provisions affect the essential and

distinctive values of Indianness which would engage the federal power over native
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affairs and First Nationsin Canada. In the circumstance of this case, the overall effect
of the provisionsisto improve the protection of native cultural heritage and, indeed, to
safeguard the presence and the memory of the cultural objectsinvolvedinthislitigation.
Thisappeal doesnot raiseissuesaffecting theidentity of First Nations, and engaging the
relevant heads of federal powers, based on the weak evidentiary record and the relevant

principles governing the division of powersin Canada.
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The judgment of the Court was delivered by

LEBEL J—

|. Introduction

Thiscaseconcernsaconstitutional challengeto theapplication of provincial

legidation on the protection of cultural heritage property. The dispute relates to

culturally modified trees or CMTs. These trees have often been altered by aboriginal
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people as part of their traditional use and have cultural, historical and scientific
importance for a number of First Nations in British Columbia. In the opinion of the
appellants, legislation authorizing the removal or modification of these cultural objects
would fall beyond the scope of provincial legisative powers. Hence, the Heritage
Conservation Act, R.S.B.C. 1996, c. 187 (“the Act”), should be struck down in part to
the extent that it allowsfor the alteration and destruction of native cultural objects. For
the reasonswhich are set out below, | am of the view that this appeal should fail because
the impugned legidlation falls within the provincial jurisdiction on property and civil

rights within the province, as the British Columbia Court of Appeal held.

[I. The Oriqgins of the Case

The dispute arose during the process of administrative review and
authorization of logging operationsin British Columbia. The respondent, International
Forest Products Limited (“Interfor”), had long held a forest licence over land in the
central coast of British Columbia which included an area known as the Kumealon.
Provincia forestry legislation required Interfor, as the holder of a forest licence, to
propose sequential forest development plans. The legisation also granted the public
some participatory rights in the creation of these plans. Interfor provided direct
notification of its development plans to the appellant Kitkatla Band (“the Band”) since
early 1994, but these plans never specifically identified the Kumealon area. The
appellants claimed aboriginal rights in this area and had been engaged in treaty
negotiations with the province. In early 1998, aware of its obligations under the Act,
Interfor hired afirm of archaeologistsin order to report on the impact of future logging
operations in an area that included the Kumealon. Coincidentally, it appears, the
appellants expressed an interest in the Kumeal on at roughly the sametime. Interfor was

alerted to thisclaim, and, shortly thereafter, thefirmit hired contacted the Band in order
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to ascertaintheir views. The Band designated two personsfor thispurpose. Interfor was
concerned with the possible presence of native heritagesitesand objectsincludingCMTs
in the area to be harvested. The archaeologist eventually reported the presence of a

significant number of these trees in seven cutblocks Interfor intended to harvest.

Meanwhile, Interfor applied to the respondent, the Minister of Small
Business, Tourism and Culture (“the Minister”), for asite alteration permit under s. 12
of the Act, to authorize the cutting and processing of CM Ts during logging operations.
The Minister forwarded Interfor’ s application to the Band, along with a covering letter
requesting itswritten submissions on the application. No submissionswerereceived by
the deadline. One week later, on March 31, 1998, and without having considered a

single archaeological report, the Minister issued a site alteration permit.

At this stage, the Band commenced proceedingsto challenge the legality of
the permit. They began judicia review proceedings. These proceedings raised
administrativelaw argumentsasserting that the Minister had failed to addressall relevant
issues— and had violated his fiduciary obligations towards the appellants by failing to
provide them with proper notification and the opportunity to consult — before issuing

the permit. The Band also challenged the Act as being ultra vires the province.

The administrative law challenge succeeded. A judgment of the British
Columbia Supreme Court ordered the Minister to reconsider the part of its decision
which affected the CMTs, after giving the Band an adequate opportunity to be consulted
and to make representations. At the same time, the trial court dismissed the

constitutional challenge.
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TheMuinister went through thereconsideration process. During thisprocess,
the Band asserted a claim of aboriginal rightsin the continued existence of the CMTs.
It petitioned for an order in the nature of prohibition, to restrain the Minister from
granting the site alteration permit. The Minister took the position that this issue fell
outside the scope of the permit granting procedure and should be Ieft to the courts.
Wilson J. agreed with the Minister and dismissed the petition. In the end, the Minister
issued asite alteration permit in accordance with the CM Ts management plan proposed
by Interfor which provided that all fallen CM Ts should be preserved together with 76 of
116 trees till standing in the cutblocks. Thisled to the present appeal. Meanwhile, the
Band launched another judicial review application on the basis that the Minister should
have considered native rightsin the permit granting procedure. Thisnew challenge aso

failed.

1. Judicia History

A. British Columbia Supreme Court

As indicated above, the constitutional challenges launched by the Band
failed in the trial court. Wilson J. rendered two judgments on October 21, 1998 (with
supplementary reasons on November 12, 1998) and on December 15, 1998 where he

discussed the constitutional issues. | will now review them briefly.

(1) First Judgment, [1999] 1 C.N.L.R. 72, supplementary reasons [1998]
B.C.J. No. 3059 (QL)

The first judgment of Wilson J. dealt with the constitutional division of
powers question, after areview of thefactsand background of the matter. Hefound that

the dominant purpose of the Act was the preservation or non-preservation of heritage
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property in the province generally and that, while the legislation certainly affected
Indians, it did not single them out for special treatment. He concluded that the
legidlation wasin respect of property and civil rightsand, therefore, it wasintraviresthe
province under theauthority of s. 92(13) of the Constitution Act, 1867. Hedismissed the

application for a declaration that the relevant sections of the Act were ultra vires.

Although he concluded that the legislation did not deal with Indianness,
Wilson J. went on to consider in obiter dicta whether, if the legislation interfered with
an aboriginal status and capacity, it was validated by s. 88 of the Indian Act, R.S.C.
1985, c. I-5. Hereferred to the test set out by the British Columbia Court of Appeal in
R. v. Alphonse (1993), 80 B.C.L.R. (2d) 17, regarding when s. 88 of the Indian Act was
triggered, i.e. when provincial lawsof general application affect Indiansinrelationtothe
core values of their society, they depend on s. 88 to give them the force of federal law.

He concluded at p. 80 that Alphonse was indistinguishable from the case at bar:

Thedenial of thetaking of fish, or the denial of thetaking of deer, inthe
interestsof conservation of anatural resource, isequivalent to, albeit not the
sameas, thedenial of retention of athing, intheinterestsof the preservation
of a heritage resource.

He held that the relevant sections of the Act were laws of general application that also

applied to Indians.

Wilson J. then considered the issue of procedural fairnessin the process of
issuing the site ateration permit to the respondent Interfor. He concluded that the
respondent Minister had breached hisfiduciary duty to the appellant Band and had failed
to takeinto consideration the proper factorsin hisdecision. He directed the Minister to

reconsider that part of his decision which affected CMTsin seven cutblocksin order to
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take into consideration relevant information, and to consult with the appellant Band.

This aspect of the decision is not the subject of appeal at this Court.

(2) Second Judgment, [1999] 2 C.N.L.R. 176

Asindicated above, the appellant Band had brought asecond judicial review
application, pending the respondent Minister’ sreconsideration of theissuance of thesite
alteration permit ordered by Wilson J. on November 12, 1998. The appellant Band
sought an order that the respondent Minister must take into account s. 8 of the Act to
determine whether the appellant Band’s aboriginal rights could be affected by the

issuance of a site alteration permit.

In the process of reconsideration, the appellant Band had written to the

respondent Minister and stated, among other things:

[ Theappellant Band] therefore assertsan aboriginal right to the preservation

of C.M.T.sinthe Kumealon, as a part of amore general aboriginal right to

the preservation of its heritage objects and sites.

Theappellantsargued that an authorization to harvest CM Tswould derogate
from their aboriginal rights and, accordingly, would be outside the jurisdiction of the
respondent Minister pursuant to s. 8 of the Act. The respondent Minister stated that it

was not in a position to make such a determination in a permit granting procedure, and

that only a court could do so.

Wilson J. reviewed the arguments of the parties. He accepted the position
of the respondents and concluded that the legislature did not confer a power of decision

on aboriginal rights upon the Minister (p. 180).
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Wilson J. thus dismissed the application.

B. British Columbia Court of Appeal (2000), 183 D.L.R. (4th) 103, 2000 BCCA 42

The appellants appealed the judgments rendered by Wilson J. Braidwood

and Hall JJ.A. upheld the decision of thetrial court. Indissent, Prowse J.A. would have

granted the appeal. Each judge wrote reasons.

(1) Braidwood J.A.

Braidwood J.A. briefly reviewed the history of the proceedings. He then

framed the issues on appeal asfollows (at para. 5):

[First Application]

1. Are sections 12(2)(a) and 13(2) of the Heritage Conservation Act in
pith and substance lawsin relation to Indians or Lands reserved for the
Indians, or alternatively, are the laws in relation to property, and,
therefore, within the exclusive legidative competence of the Province
under section 92(13) of the Constitution Act, 18677

2. If theimpugned provisions of the Heritage Conservation Act arewithin
provincia jurisdiction under s. 92(13) of the Constitution Act, 1867 do
they apply to the appellants ex proprio vigore?

3. If the impugned provisions do not apply to the appellants ex proprio
vigore do they nonetheless apply by virtue of s. 88 of the Indian Act?

[Second Application]
1. Is the Minister required to decide whether the appellants have

aboriginal rights concerning CMTs before the issuance of a permit
under section 12(2) of the Heritage Conservation Act?
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Braidwood J.A. noted that the appellants did not take issue with the Act as
awhole, but argued that ss. 12(2)(a) and 13(2)(c) and (d) of the Act are ultra vires the
province becausein pith and substancethey werelegislation concerning Indiansor lands
reserved for them. Inthe alternative, even if the legislation was not invalid because of
thedivision of powersanalysis, the appel lantsargued that theimpugned sectionstouched
upon the core of Indiannessand could not apply of their ownforce. However, they could
not be saved by s. 88 of theIndian Act because they were not laws of general application.
The respondents argued that the impugned sections were valid provincial law because
they dealt with property and civil rights. Therefore, they applied of their own force to
Indians, or, in the alternative, they were saved by s. 88 of the Indian Act as a law of

general application affecting Indiansin their Indianness.

Turningto hisanalysisof theissues, Braidwood J.A. discussed the principles
governing the determination of the pith and substance or “matter” of particular
legidlation. He noted that each federal head of power had a basic, minimum and
unassailable content which the provinces are not permitted to encroach indirectly.
Referring to Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010, at para. 178, he
guoted Lamer C.J.’ sstatement that aboriginal rights* encompass practices, customsand
traditions which are not tied to land” (para. 46). Braidwood J.A. concluded that the
proper analysis of the “matter” of the Act should be conducted in light of Lamer C.J.’s
definition; thus, the impugned sections should be looked at in the context of the whole
of the Act. He noted that the express purpose of the Act was to encourage and facilitate

the protection and conservation of heritage objects and sites.

The respondents had conceded that the majority of items caught by the
provisions of the Act would be aboriginal in origin but that the impugned sections were

not limited to thoseitemsand applied generally. Braidwood J.A. then concluded that the
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Act was a law of general application which was not aimed at Indians or at the
impairment of their status. Assuch, it remained avalid exercise of provincial powers
in respect of property and civil rights. The Act in general enhanced the protection of
both non-aboriginal and aboriginal heritage objects and the Act retained its character as
legislation dealing with property and civil rights. The impugned sections must be read

in the context of the entire Act.

Braidwood J.A. then discussed theissue of whether theimpugned provisions
applied of their own force. Hedistinguished this Court’ sdecisionin Dick v. The Queen,
[1985] 2 S.C.R. 309, because the Act does not restrict any activity which relates to
Indianness as did the hunting regulations in that case. He found that the impugned
provisions of the Act did not affect Indiansin relation to the core values of their society

and, therefore, the provisions applied of their own force.

Although he did not need to consider whether s. 88 of the Indian Act could
validate the impugned provisions of the Act, Braidwood J.A. went on to consider that
guestion in obiter dicta. He found that they would have been saved under s. 88, alaw
of general application inthe province, which did not single out Indiansin such away as

to impair their status as Indians (para. 81).

Next, Braidwood J.A. dealt with the issue on the second application, in
which the appellants had argued that, pursuant to s. 8 of the Act, the respondent Minister
should inquire whether an aboriginal right, established by acourt of law or by treaty or
otherwise, might be affected by his decision, and that failing to do so, no permit should
beissued until the right has been determined by treaty or court of law. Braidwood J.A.
rejected this argument. Section 8 of the Act meant that the granting of any privileges

under the Act would have no impact on the determination of aboriginal rights.
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(2) Hall JA,

Hall J.A. adopted thefactsand | egislative provisionsas set out in Braidwood
J.A. sreasons. He dismissed the appeal on the second application for the same reasons
as Braidwood JA. He concurred with the result and with Braidwood J.A’s reasons

generally regarding the first application but offered some further comments of hisown.

Hall JA. agreed with Braidwood J.A. that the pith and substance of the
legidlation in question isthe preservation of heritage objectsin the province. Whilethe
main thrust of the legidlation is preservationist, the Act also permits proper use and
management of provincial land and resources. He noted that while the Act referred to
“First Nation” and “aboriginal” it was not legislation which dealt with Indians or lands

reserved for Indians. The Act applied equally to all heritage objects and sites.

Hall J.A. distinguished the caseat bar fromR. v. Sutherland, [1980] 2 S.C.R.
451, which was a case involving a colourable attempt by the Manitoba legislature to
affect hunting rights vested in Indians under a federal-provincial agreement that
effectively vested existing treaty rights. Therewasaclear singling out of Indiansin that
case. Hall JA. noted that, in the Canadian federation, there will always be some
uncertainty regarding the subject matters that lie within provincia and federal
jurisdiction. The legiglation in question naturaly fitsin the provincia sphere because
it possessed more local aspects and concerns with respect to property in the province.
For these reasons, Hall J.A. agreed that the appeal on constitutional issues should be
dismissed (para. 109).

(3) Prowse J.A. (dissenting)
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While she concurred with Braidwood J.A.’ s outline of the background and
the relevant legal principles to be applied in examining the constitutionality of the
impugned provisions, Prowse J.A. disagreed with his application of those principlesto
the impugned provisions, taken in the context of the Act asawhole. She found that it
affected the core values of Indianness and Indian society and thusfell outside the scope

of provincial powers on property and civil rights (paras. 111-13).
After thisjudgment, the appell ants sought and were granted |eave to appeal
to this Court. A number of parties have intervened in support of the respondents

position with respect to the constitutional questions in discussion.

V. Relevant Constitutional and Statutory Provisions

Constitution Act, 1867

9....

24, Indians, and Lands reserved for the Indians.

92. ...

13.  Property and Civil Rightsin the Province.

Heritage Conservation Act, R.S.B.C. 1996, c. 187

8 For greater certainty, no provision of this Act and no provision in an
agreement entered into under section 4 abrogates or derogatesfrom the
aboriginal andtreaty rightsof afirst nation or of any aboriginal peoples.
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In this section, except subsection (6), and in sections 13 (4) and
14 (4), “minister” includesaperson authorized inwriting by the
minister for the purposes of the section.

The minister may

(@ issueapermit authorizing an action referred to in section
13, or

(b) refusetoissue apermit for an action that, in the opinion
of the minister, would be inconsistent with the purpose of
the heritage protection of the property.

Except as authorized by a permit issued under section 12 or 14,
a person must not remove, or attempt to remove, from British
Columbiaaheritage object that is protected under subsection (2)
or which has been removed from a site protected under
subsection (2).

Except as authorized by a permit issued under section 12 or 14,
or an order issued under section 14, aperson must not do any of
the following:

(8 damage, desecrate or alter a Provincia heritage site or a
Provincial heritage object or remove from a Provincial
heritage site or Provincial heritage object any heritage
object or material that constitutes part of the site or
object;

(b) damage, desecrate or ater a burial place that has
historical or archaeological value or remove human
remainsor any heritage object fromaburial placethat has
historical or archaeological value;

(c) damage, alter, cover or move an aboriginal rock painting
or aboriginal rock carving that has historical or
archaeological value;

(d) damage, excavate, digin or alter, or remove any heritage
object from, a site that contains artifacts, features,
materials or other physical evidence of human habitation
or use before 1846;

(e) damage or alter a heritage wreck or remove any heritage
object from a heritage wreck;

(f) damage, excavate, digin or alter, or remove any heritage
object from, an archaeological site not otherwise
protected under this section for which identification
standards have been established by regulation;

() damage, excavate, digin or alter, or remove any heritage
object from, a site that contains artifacts, features,



-19-

materialsor other physical evidence of unknown originif
the site may be protected under paragraphs (b) to (f);

(h)  damage, desecrateor alter asiteor object that isidentified
in a schedule under section 4 (4) (a);

(i) damage, excavate or alter, or remove any heritage object
from, a property that is subject to an order under section
14 (4) or 16.

(40 The minister may, after providing an opportunity for
consultation with the first nation whose heritage site or object
would be affected,

(@ definethe extent of asite protected under subsection (2),
or

(b) exempt asite or object from subsection (2) on any terms
and conditions the minister considers appropriate if the
minister considers that the site or object lacks sufficient
heritage value to justify its conservation.

Indian Act, R.S.C. 1985, c. |I-5

88. Subject to theterms of any treaty and any other Act of Parliament,
all lawsof general applicationfromtimetotimeinforceinany provinceare
applicable to and in respect of Indians in the province, except to the extent
that those laws are inconsistent with this Act or any order, rule, regulation
or by-law made thereunder, and except to the extent that those laws make
provision for any matter for which provision is made by or under this Act.

V. Constitutional Questions

30

guestions:

D

On January 22, 2001, the Chief Justice stated the following constitutional

Is's. 12(2)(a) in respect of the subject matter of s. 13(2)(c) and (d) of the
Heritage Conservation Act in pith and substance law in relation to Indians
or Lands reserved for the Indians, or alternatively, isthe law in relation to
property, and, therefore, within the exclusive legislative competence of the
Province under s. 92(13) of the Constitution Act, 18677?
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2 If the impugned provisions of the Heritage Conservation Act are within

provincial jurisdiction under s. 92(13) of the Constitution Act, 1867 do they

apply to the subject matter of s. 13(2)(c) and (d) of the Heritage
Conservation Act?

©)] If theimpugned provisions do not apply to the appellants ex proprio vigore,
do they nonetheless apply by virtue of s. 88 of the Indian Act?

V1. Thelssues

A. Position of the Parties

All parties agree that legislation concerning the protection of heritage or
cultural property fallsunder provincia legidative jurisdiction asbeing alaw relating to
property and civil rights within the province, under s. 92(13) of the Constitution Act,
1867. Theintervener, the Attorney General of Canada, agrees, with one caveat. She
points out that some cultural properties may fall under federal jurisdiction or that the
application of unspecified federal heads of power may affect them. In the present case,
the Attorney General of Canadasupportsthevalidity of thelegidlation challenged by the

appellants. The respondents and all the interveners take the same position.

The appellants concede that the province may legislatein respect of cultural
properties, but challenge the validity and applicability of the Act tothe CMTsfoundin
the Kumealon region. In substance, the appellants submit that legislative provisions
allowing for the alteration or destruction of native heritage property fall outside
provincial legisative powers, evenif provinces may validly legislatein respect of other
cultural objects. They submit that ss. 12(2)(a) and 13(2)(c), which authorizethe Minister
to grant permits to alter, destroy or remove native heritage property impact on federal
legidative powersin respect of Indian affairs. Theimpugned provisions affect objects

and sites which stand at or near the core of aboriginal identity. For these reasons, the
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impugned provisionsfall beyond the scope of provincial legidlativeauthority. Moreover,
evenif thelegidationisintraviresunder apure division of powersanalysis, aboriginal
objectswould beimmunized fromitseffects. Theinterjurisdictional immunity doctrine,
whichimmunizescorefederal competenciesfromtheeffect of otherwisevalid provincial

laws, would apply and render site alteration permitsissued by the Minister ineffective.

At thispoint, the appellantsacknowledgethat, sometimes, s. 88 of thelndian
Act tempers the application of the doctrine of interjurisdictional immunity in respect of
provincia lawsof general application. They argue, though, that s. 88 would not savethe
legidlationinthis case, becausethe Actisnot alaw of general application. It singlesout
Indian aboriginal objects and sites for special treatment. It amounts to discriminatory
legidlation. Section 88 should be read in such a way as to avoid incorporating
discriminatory lawswhich haveadifferential impact on First Nations. Section 88 should
be applied in a manner consistent with the Canadian Charter of Rights and Freedoms
and the Canadian Bill of Rights, R.S.C. 1985, App. I1I. Thisapproach would introduce
amethod analogousto as. 15 Charter analysisintheinterpretation of s. 88 of the Indian

Act.

B. Respondents’ Position

The main argument of the respondentsis directed at the division of powers
guestion. They submit that the impugned provisions form part of a comprehensive
schemewhich, in pith and substance, remainslegisliationin relation to property and civil
rights in a province. The respondents point out that the site ateration permits do not
apply to areas included within any Indian reserve and that no Indian title had been

established in the Kumealon at the time of the litigation.
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The primary legal effect of the impugned provisionsisto regulate, through
the s. 12 permit process, the actions of any person which may damage heritage property

protected under s. 13(2). The heritage objects at issue are culturally modified trees.

Therespondentsarguethat theimpugned provisionsof the Act areprovincial
laws of general application, which do not single out Indiansfor special treatment. There
is no doubt that the Act applies uniformly to all persons throughout the province. The
Act does not lose its status as a law of general application by the inclusion of heritage
objects of importance to aboriginal people. Neither in purpose nor in effect do the
impugned provisions of the Act single out Indians for unique treatment. Theimpugned
provisions apply to all personsin the province whether aboriginal or non-aboriginal and
to al heritage objects and heritage sites as enumerated in s. 13(2) of the Act. The
respondents submit that the province has the legidative authority to regulate the
protection of heritage sites and objects within the province, including heritage sites and
objectsof aboriginal origin. Theright to regulate must includetheright to imposelimits
on that protection. Inthe absence of any prohibited singling out of Indians, ss. 12(2)(a)
and 13(2)(c) and (d) must fall within the same head of |egidlative authority astherest of

the Heritage Conservation Act, namely, “Property and Civil Rightsin the Province”.

In the respondents’ view, any intrusion into federal jurisdiction is ssmply
incidental and constitutionally permissible. Sections 12 and 13 remain an integral part
of the legidative scheme of the Act. They permit the Minister to balance the heritage
value of a particular site or object against other interests. They preserve a ministerial
discretion which is essential for the practical operation of any statutory scheme for the

protection and management of heritage property.
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The respondents submit that the core federal jurisdiction does not extend to
the regulation of heritage sites or objects in British Columbia. Provincia law which
regulates all heritage objects cannot be said to be aimed at affecting an integral part of
primary federal jurisdiction over Indiansand landsreserved for theIndians. Inthiscase,
the impugned provisions do not, as a matter of application or legal effect, regulate the
Band in the exercise of any aboriginal right or in respect of their Indianness. A
determination by this Court that theimpugned legislationisintraviresthe province does
not preclude the appel lantsfrom advancing aclaim of aboriginal rightsor titlein respect

of the trees or the lands where they are situated.

The respondents submit that, in the aternative, if this Court finds the
impugned provisions affect the appellantsin their Indianness, ss. 12(2)(a) and 13(2) of
the Act would apply as federal law by operation of s. 88 of the Indian Act. Section 83
incorporates as federal law those provincial laws of general application which touch
upon the essential core of federal jurisdiction under s. 91(24) of the Constitution Act,
1867 and which would otherwise be inapplicable to Indians by virtue of the doctrine of
the interjurisdictional immunity. Indeed, the appellants’ test for discrimination would
substantially restrict the operation of s. 88 and would shift the test for laws of general
application from a division of powers analysis to a rights-based analysis. Such a test
ought not to be adopted becauseit confusesthe tests applicableto determining the scope
of constitutionally protected rights with those which apply to a division of powers

analysis.

Therespondentsthen turnto asubsidiary argument on s. 88. They note that
this provision serves a jurisdictional purpose in allowing those provincial laws which
otherwise would not be applicable to Indians because they affect Indiannessto apply to

Indians. Thereisno evidence before the Court that the impugned provisions represent
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acolourable attempt by the province to single out heritage sites or objects of aboriginal
origin for specia treatment. The appellants test contravenes the well established
principle that the fact that alaw may have different impacts on the persons to whom it
appliesdoesnot, initself, prevent it from operating asalaw of general application. Even
if it could be said that s. 12(2)(a) of the Act affectsaboriginal rights, or aboriginal rights
in cultural property, it still retainsits character asaprovincial law of general application

applicable to Indians by virtue of s. 88 of the Indian Act.

Thus, the main issues have been clearly framed by the parties and in the
constitutional questions. The Court must first consider the pith and substance of the
legidlation. Three sub-questions must be discussed in thisrespect. First, doss. 12(2)(a)
and 13(2)(c) and (d) intrude into afederal head of power, and to what extent? Then, if
they dointrude, arethey neverthelesspart of avalid legidative scheme? At the next step
of theanalysis, it should be considered whether theimpugned provisionsare sufficiently
integrated with the scheme. If the answer isyes, we may turn to consider the doctrine
of interjurisdictional immunity and, if need be, s. 88 of the Indian Act. Before | move
on to these, | will review the heritage conservation scheme adopted by the province of
British Columbia and discuss some evidentiary issues relevant to the rights claimed by

the appellants.

C. Heritage Conservation Legislation in British Columbia

TheHeritage Conservation Act isdesigned to grant abroad protectionto the
cultural heritage of British Columbiain avery comprehensive manner. The history of
the province meansthat its cultural heritageisin the vast majority of casesan aboriginal
one, often going back to pre-contact timesand prior to the establishment of thefirst non-

native settlements and the creation of the British colonies on Vancouver Island and on
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the mainland. The Act was adopted to conserve and protect all forms of cultural
property, objects and artifacts as well as sites in British Columbia which have heritage
value to the province as awhole, to acommunity or to an aboriginal people, as appears
for examplein the definition of “ heritage object” inthe Act: “*heritage object’ means,
whether designated or not, personal property that hasheritage valueto British Columbia,

acommunity or an aboriginal people”.

The Act attempts to address the importance of the cultural heritage of First
Nations in various ways. Section 4 provides for agreements with First Nations with
respect to the preservation of aboriginal sites and artifacts. Section 8 states a key
interpretive principle in the interpretation and implementation of the Act which is

designed to protect aboriginal and treaty rights of First Nations:

For greater certainty, no provision of this Act and no provision in an
agreement entered into under section 4 abrogates or derogates from the
aboriginal and treaty rights of afirst nation or of any aboriginal peoples.

Native concerns must be weighed at most steps of the administrative
procedures created for the application of the Act. For example, prior to the designation
of lands as a heritage site, notice must be given to the First Nations within whose
traditional territory they lie. Section 13 grants broad protection against any alteration
of sitesor thingsin use before 1846, which will usually be part of the cultural heritage
of First Nations in British Columbia (see s. 13(2)(d)).

The Act considers First Nations' culture as part of the heritage of all
residents of British Columbia. It must be protected, not only as an essential part of the
collective material memory which belongs to the history and identity of First Nations,

but also as part of the shared heritage of all British Columbians. The Act grants
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protection where none existed before. At the sametime, heritage conservation schemes
such as the Act here must strike a balance between conservation and other societal
interests, which may require the destruction of heritage objects or sites after a careful
review by theMinister. Timeand nature, aswell as mishaps and unforeseen events, may
destroy or render the conservation of a site or thing an impossibility. Other needs and
concerns may arise and require an assessment of the nature and importance of asite or
cultural object. Conservation schemes must thus also provide for removal and
destruction. Thisiswhat is at issue here. |sthe power to order the alteration or even
destruction of acultural object beyond provincial powerswhenit affects native cultural

objects?

D. Evidentiary Problems

Constitutional questions should not be discussed in afactual vacuum. Even
in adivision of powers case, rights must be asserted and their factual underpinnings
demonstrated. In this case, the appellants assert that the importance of the CMTs goes
to the core of their cultural values and identity. This assertion groundstheir claim that
theimpugned provisionsof the Act impinge on afederal head of power. Because of this
assertion, the nature and quality of the evidence offered will have to be assessed and
discussed. Even if this case remains a division of powers case, the comments of
McLachlin C.J. on evidentiary standards and problems in aboriginal law cases in
Mitchell v. M.N.R., [2001] 1 S.C.R. 911, 2001 SCC 33, remain highly apposite. Insuch
cases, oral evidence of aboriginal values, customs and practices is necessary and
relevant. It should be assessed with understanding and sensitivity to the traditions of a
civilization which remained an essentially oral one before and after the period of contact
with Europeanswho brought their own tradition of reliance onwritten legal and archival

records. Nevertheless, this kind of evidence must be evaluated like any other. Claims
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must be established on a balance of probabilities, by persuasive evidence (Mitchell, at
para. 39, per McLachlin C.J.). “Sparse, doubtful and equivocal evidence cannot serve

asthefoundation for asuccessful claim...” (Mitchell, at para. 51, per McLachlin C.J.).

These comments on the use of evidence must be kept in mind during a
review of the evidence in this case. The appellants attempted to downplay the
importance and relevance of thisissue by stressing that this Court was not faced with a
claim of aboriginal rightsor title. Asstated above, facts must be established in order to
demonstrate in this case that there exists a conflict between federal and provincial

legidative powers. In this respect, the factual basis of the claim looks weak.

Theappellants’ claiminthiscaseisconcerned withwhat archaeol ogistsrefer
to asculturally modified trees (CMTs). From the evidence, large numbersof CMTsare
found in British Columbia. Thousands are reported and registered every year in British
Columbiain the archaeology branch of the ministry. For ministry purposes, CMTs are
treeswhich bear the marks of past aboriginal intervention occurring aspart of traditional
aboriginal use. Bark may have been stripped from them. Pieces or chunks of wood may
have been removed from the trees to make tools or build canoes. Sap or pitch may have
been collected from the trees. It would appear that the identification of CMTs is an
involved process. Sometimes, the modifications found on trees result from the work of
nature. On the other hand, modifications may have been made by non-native persons.
Therefore, in order to identify true CMTSs, archaeologists have developed complex
“field” guidelines. Incertain cases, these guidelineswill proveincapableto thetask, and
it will be necessary to take a sample or even fell a particular tree to determine whether
itisaCMT. Inthisappeal, the CMTsthat the archaeol ogists were able to identify were
generally categorized as either “bark-stripped trees’ or “aboriginally-logged trees’.
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In addition, there is one matter that, as of now, lies beyond the ken of any
archaeological expert. Even if there is evidence of native intervention, it is next to
impossible to tell which aboriginal group modified them (see Braidwood JA., at
para. 30). In this case, in particular, the trees are found in an area covered by the
conflicting claims of the Band and another group, the Lax Kw’ alaams, which, like the
appellants, also belong to the Tsimshian Tribal Council. This second group has agreed

with the forestry management plan proposed by Interfor, and approved by the Minister.

The appellants, in support of their claim, assert that the preservation of the
CMTsaslivingtreesisrequired in order to safeguard evidence of their cultural heritage
including thework, activitiesand endeavoursof their forebears. Indeed, they argue that
the CMTs constitute the only physical record of their heritage. Unfortunately, the
evidence supporting these claims is sparse. Aside from an affidavit sworn by the
appellant Chief Hill, thereisvery little evidence as to the extent to which these treesin
the Kumealon had been related to or incorporated into the culture of the Band. In this
respect, according to other evidence, the firm of archaeologists hired by Interfor
identified these CM Tsand brought their existenceto the attention of the appellants. The
constitutional questions must be reviewed in the context of this factual record, with its

particular weaknesses. | will now turn to the constitutional issues.

E. The Division of Powers |ssue

The Constitution of Canadadoes not include an express grant of power with
respect to “culture” as such. Most constitutional litigation on cultural issues has arisen
in the context of language and education rights. However, provinces are also concerned
with broader and more diverse cultural problems and interests. In addition, the federal

government affects cultural activity in this country through the exercise of its broad
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powersover communications and through the establishment of federally funded cultural
ingtitutions. Consequently, particular cultural issues must be analyzed in their context,
in relation to the relevant sources of legidative power. Inthiscase, theissuesraised by
the parties concern the use and protection of property inthe province. The Act imposes
limitations on property rightsin the province by reason of their cultural importance. At
first blush, thiswould seemto beaprovincial matter falling within the scope of s. 92(13)
of the Constitution Act, 1867. Thisview will haveto betested through a proper pith and
substance analysis, in order to establish the relationship between the impugned

provisions and the federal power on Indian affairs.

F. The Pith and Substance of the Provisions of the Heritage Conservation Act

Thebeginning of any division of powersanalysisisacharacterization of the
impugned law to determine the head of power within which it falls. This process is
commonly known as “pith and substance” analysis. see the comments of Lamer C.J. in
R. v. Swain, [1991] 1 SC.R. 933, at p. 998. By thus categorizing the impugned
provision, one is able to determine whether the enacting legislature possesses the

authority under the Constitution to do what it did.

A pith and substance analysislooksat both (1) the purpose of thelegislation
aswell as(2) itseffect. First, to determinethe purpose of the legislation, the Court may
look at both intrinsic evidence, such as purpose clauses, or extrinsic evidence, such as

Hansard or the minutes of parliamentary committees.

Second, in looking at the effect of the legislation, the Court may consider
bothitslegal effect and its practical effect. In other words, the Court looksto see, first,

what effect flows directly from the provisions of the statute itself; then, second, what
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“side” effectsflow from the application of the statute which are not direct effects of the
provisionsof the statuteitself: seeR. v. Morgentaler, [1993] 3 S.C.R. 463, at pp. 482-83.
lacobucci J. provided some examples of how thiswould work in Global SecuritiesCorp.
v. British Columbia (SecuritiesCommission), [2000] 1 S.C.R. 494, 2000 SCC 21, at para.
23

The effects of the legislation may also be relevant to the validity of the

legidlation in so far as they reved its pith and substance. For example, in

Saumur v. City of Quebec, [1953] 2 S.C.R. 299, the Court struck down a

municipal by-law that prohibited |eafleting because it had been applied so

as to suppress the religious views of Jehovah's Witnesses. Similarly, in
Attorney-General for Albertav. Attorney-General for Canada, [1939] A.C.

117, the Privy Council struck down alaw imposing atax on banks because

the effects of the tax were so severe that the true purpose of the law could

only be in relation to banking, not taxation. However, merely incidental

effectswill not disturb the constitutionality of an otherwiseintra vireslaw.

There is some controversy among the parties to this case as to the
appropriate approach to the pith and substance analysis where what is challenged is not
the Act as a whole but smply one part of it. The appellants tend to emphasize the
characterization of the impugned provisions outside the context of the Act as awhole.
Therespondentsand intervenerstake the opposite view, placing greater emphasison the
pith and substance of the Act as awhole. The parties also disagree as to the order in
which the analysis should take place: the appellants favour looking at the impugned
provisions first, while the respondents and interveners tend to prefer to look at the Act

first.

In my opinion, the proper approach to follow in acase such asthisisto look
first to the challenged provisions. Such aruleis stated in the dictum of Dickson J. (as
hethenwas) in Attorney General of Canada v. Canadian National Transportation Ltd.,
[1983] 2 S.C.R. 206, at p. 270 (quoted by Dickson C.J. in General Motors of Canada
Ltd. v. City National Leasing, [1989] 1 S.C.R. 641, at p. 665):



-31-

It is obvious at the outset that a constitutionally invalid provision will
not be saved by being put into an otherwise valid statute, evenif the statute
comprises a regulatory scheme under the general trade and commerce
branch of s. 91(2). The correct approach, wherethereis some doubt that the
impugned provision has the same constitutional characterization asthe Act
in which it isfound, isto start with the challenged section rather than with
a demonstration of the validity of the statute as a whole. | do not think,
however, this means that the section in question must be read in isolation.
If the claim to constitutional validity is based on the contention that the
impugned provision is part of aregulatory schemeit would seem necessary
toread it in its context. If it can in fact be seen as part of such a scheme,
attention will then shift to the constitutionality of the scheme as awhole.

Laskin C.J. took the same view but put it in somewhat different words in
referring to the appropriate analysis of a section of the Trade Marks Act in an earlier
case, MacDonald v. Vapor Canada Ltd., [1977] 2 S.C.R. 134, at p. 159 (quoted by
Dickson C.J. in General Motors of Canada, at p. 665):

If [theimpugned provision] can stand alone, it needs no other support; if not,
it may take on avalid constitutional cast by the context and association in
which it isfixed as[a] complementary provision serving to reinforce other
admittedly valid provisions.

Dickson C.J. set out in General Motors of Canada, at pp. 666-69, a three-
part test for determining the pith and substance of an impugned provision. lacobucci J.

discussed and adopted thistest in Global Securities, supra, at para. 19:

While GM Canada itself was concerned with federal legislation, Dickson
C.J. made it very clear, a p. 670, that the same analysis applied to
determining the constitutionality of provincial legislation. With respect to
thefirst step, Dickson C.J. said the following (at pp. 666-67):

The first step should be to consider whether and to what extent the
impugned provision can be characterized as intruding into provincial
powers. If it cannot be characterized asintruding at all, i.e., if initspith
and substance the provision isfederal law, and if the act towhichiitis
attached is constitutionally valid (or if the provisionisseverableor if it
isattached to aseverable and constitutionally valid part of the act) then
the investigation need go no further.



59

-32-

If, on the other hand, the legidlation is not in pith and substance within the
constitutional powers of the enacting legislature, then the court must ask if
the impugned provision is nonetheless a part of avalid legislative scheme.
If it is, at the third stage the impugned provision should be upheld if it is
sufficiently integrated into the valid legisative scheme.

In my view, Dickson C.J."stest could be restated in the following form:

Do the impugned provisions intrude into a federal head of power, and to

what extent?

If the impugned provisions intrude into a federal head of power, are they

nevertheless part of avalid provincial legislative scheme?

If theimpugned provisionsare part of avalid provincial legidlative scheme,

are they sufficiently integrated with the scheme?

Intherest of thissection, | will consider these questions and apply thetest in the context

of this appeal.

G. Purpose of the Provisions Test

The first stage of the analysis requires a characterization of the impugned

provisions in isolation, looking at both their purpose and effect. For convenience, |

reproduce here ss. 12(2)(a) and 13(2)(c) and (d):

12. ..
(2)  Theminister may

(@ issueapermit authorizing an action referred to in section
13, ...
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13...
(2)  Except asauthorized by apermit issued under section 12 or 14,

or an order issued under section 14, a person must not do any of
the following:

(c) damage, alter, cover or move an aboriginal rock painting
or aboriginal rock carving that has historical or
archaeological value;

(d) damage, excavate, digin or alter, or remove any heritage
object from, a site that contains artifacts, features,

materials or other physical evidence of human habitation
or use before 1846; . . .

Paragraphs (c) and (d) of s. 13(2) have as their purpose the protection of
certain aboriginal heritage objects from damage, alteration or removal. In other words,
the purpose of these paragraphsis heritage conservation, specifically the heritage of the
aboriginal peoples of British Columbia. The protection extends to all aboriginal rock
paintingsor aboriginal rock carvingsthat have historical or archaeol ogical value, aswell
asto heritage objects, including artifacts, features, materials or other physical evidence
of human habitation or use before 1846, which in effect consists aimost entirely of

aboriginal cultura artifacts.

Paragraph (a) of s. 12(2), on the other hand, provides the minister
responsible for the operation of the Act as awhole with the discretion to grant a permit
authorizing one of the actions prohibited under s. 13(2)(c) and (d). In other words, this
paragraph provides a tempering of the absolute protection otherwise provided by

s. 13(2)(c) and (d).

The purpose of such a provision seems obvious when one considers the

nature of heritage conservation legislation generally and its specific application in the
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context of British Columbia. No heritage conservation scheme can provide absolute
protection to all objects or sites that possess some historical, archaeological or cultural
valueto asociety. To grant such an absolute protection would be to freeze a society at
aparticular momentintime. It would makeimpossibletheneedto remove, for example,
buildingsor artifacts of heritage value which, neverthel ess, create apublic health hazard
or otherwise endanger lives. In other cases, the value of preserving an object may be
greatly outweighed by the benefit that could accrue from allowing it to be removed or
destroyed in order to accomplish a goal deemed by society to be of greater value. It
cannot be denied that ss. 12(2)(a) and 13(2)(c) could sometimes affect aboriginal
interests. As will be seen below, these provisions form part of a carefully balanced
scheme. Asrecommended by the Court in Delgamuukw, it is highly sensitive to native
cultural interests. At the sametime, it appearsto strike an appropriate balance between
native and non-native interests. Native interests must be carefully taken into account at
every stage of aprocedure under the Act. The Act clearly considersthem asan essential
part of the interests to be preserved and of the cultural heritage of British Columbia as

well as of al First Nations.

Consequently, any heritage conservation scheme inevitably includes
provisions to make exceptions to the general protection the legisation is intended to

provide. Such apermissive provision strikes a balance among competing social goals.

H. Effect of the Provisions

Having looked at the purpose of these provisions, | turn now to consider their
effects. Sections 12(2)(a) and 13(2)(c) and (d) grant the Minister a discretion to allow
the alteration or removal of aboriginal heritage objects. We have no evidence before us

with respect to the total number of aboriginal heritage objects which may be covered by
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thislegidlation. Nor do we have any evidence asto how often the Minister has exercised
the discretion to permit the removal or destruction of aborigina heritage objects of
whatever type. We know only that, in the present case, the permit granted to the
respondent Interfor allowed it to cut 40 out of about 120 standing CM Ts within seven
identified cutblocks. Thus, the practical effect, in this case anyway, is to permit the
destruction of what are aleged to be Kitkatla heritage objects (although there is no
specific proof here that the 40 CMTs in question were indeed the products of Kitkatla
ancestors) whileprotecting 80 CM Tsfrom alterationand removal. Inaddition, all CMTs
allowed to be logged must be catalogued and an archival record of them must be
retained. Inother words, the effect hereisthe striking of abalance between the need and
desire to preserve aboriginal heritage with the need and desire to promote the

exploitation of British Columbia s natural resources.

|. Effect on Federal Powers

Given this analysis of the purpose and effect of the legidlation in order to
characterize the impugned provisions, the Court must then determine whether the pith
and substance of ss. 12(2)(a) and 13(2)(c) and (d) fall withinaprovincial head of power
or if, rather, they fall within afederal head of power. If the Court characterizes these
provisions as a heritage conservation measure that is designed to strike a balance
between the need to preserve the past while also allowing the exploitation of natural
resources today, then they would fall squarely within the provincial head of power ins.
92(13) of the Constitution Act, 1867 with respect to property and civil rights in the

province.

On the other hand, one cannot escape the fact that theimpugned provisions

directly affect the existence of aboriginal heritage objects, raising the issue of whether
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the provisionsarein fact with respect to Indians and lands reserved to Indians, afederal
head of power under s. 91(24) of the Constitution Act, 1867. In considering this
guestion, the Court must assess anumber of factors. First, the Court must remember the
basic assumption that provincia laws can apply to aboriginal peoples; First Nationsare
not enclavesof federal power inaseaof provincia jurisdiction: see Cardinal v. Attorney
General of Alberta, [1974] S.C.R. 695. The mere mention of the word “aborigina” in

a statutory provision does not render it ultra vires the province.

Second, it is clear that legislation which singles out aboriginal people for
special treatment is ultra vires the province: see Four B Manufacturing Ltd. v. United
Garment Workers of America, [1980] 1 S.C.R. 1031. For example, a law which
purported to affect the Indian status of adopted children was held to be ultra vires the
province: see Natural Parentsv. Superintendent of Child Welfare, [1976] 2 S.C.R. 751.
Similarly, laws which purported to define the extent of Indian access to land for the
purpose of hunting were ultra vires the provinces because they singled out Indians. see
Sutherland, supra; Moosehunter v. The Queen, [1981] 1 S.C.R. 282. Further, provincial
laws must not impair the status or capacity of Indians: see Kruger v. The Queen, [1978]

1 S.C.R. 104, at p. 110; Dick, supra, at pp. 323-24.

Nevertheless, “singling out” should not be confused with disproportionate
effect. Dickson J. said in Kruger, at p. 110, that “the fact that a law may have graver
consequenceto one person than to another does not, on that account alone, makethe law

other than one of general application”.

In the present case, the impugned provisions cannot be said to single out
aboriginal peoples, at |east from one point of view. The provisions prohibit everyone,

not just aborigina peoples, from the named acts, and require everyone, not just
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aboriginal peoples, to seek permission of the Minister to commit the prohibited acts. In
that respect, theimpugned provisionstreat everyonethe same. Theimpugned provisions
disproportionate effects can be attributed to the fact that aborigina peoples have
produced by far the largest number of heritage objects in British Columbia. These
peoples have been resident in British Columbia for thousands of years; other British

Columbians arrived in the last two hundred years.

A more serious objection is raised with respect to the issue of whether
permitting the destruction of aboriginal heritage objectsimpairsthe status or capacity of
Indians. The appellants’ submission seeksto situate these cultural interests, along with
aborigina rights, at the “core of Indianness’, Delgamuukw, supra, at para. 181.
However, as pointed out above, little evidence has been offered by the appellants with
respect to the relationship between the CMTs and Kitkatla culture in this area. The
appellants argue that aborigina heritage objects constitute a major portion of their
identity and culturein away that non-aboriginal heritage objects do not go to the centre
of non-aboriginal identity. Consequently, they argue, aboriginal people are singled out
for more severe treatment. | would reject this argument. Because British Columbia’'s
history isdominated by aboriginal culture, fewer non-aboriginal objectsand sitesreceive
protection than aboriginal objects and sites. The Act provides a shield, in the guise of
the permit process, against the destruction or ateration of heritage property. When one
considerstherel ative protection afforded aboriginal and non-aboriginal heritage objects,
the treatment received by both groupsisthe same, and indeed ismore favourable, in one

sense to aboriginal peoples.

In any case, it should be remembered that the Act cannot apply to any
aboriginal heritage object or site which is the subject of an established aboriginal right

or title, by operation of s. 35(1) of the Constitution Act, 1982 and by operation of s. 8 of
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the Heritage Conservation Act (and, by implication, s. 12(7) of that Act which statesthat
a permit does not grant a right to alter or remove an object without the consent of the
party which has title to the object or site on which the object is situated). The Act is
tailored, whether by design or by operation of constitutional law, to not affect the
established rights of aboriginal peoples, a protection that is not extended to any other
group. Onthewhole, then, | am of the opinion that ss. 12(2)(a) and 13(2)(c) and (d) of
the Act are valid provincia law and that they do not single out aboriginal peoples or

impair their status or condition as Indians.

It should be noted that the Attorney General of Canadaintervened in support
of British Columbiainthiscase. Dickson C.J.in OPSEU v. Ontario (Attorney General),
[1987] 2 S.C.R. 2, at pp. 19-20, commented on the significance of such an intervention

in constitutional litigation with respect to the distribution of legidlative powers.

| think it isimportant to note, and attach some significance to, not only
the similar federal legidlation but also the fact that the federal government
intervened in this appeal to support the Ontario law. The distribution of
powers provisions contained in the Constitution Act, 1867 do not have as
their exclusive addresseesthefederal and provincial governments. They set
boundaries that are of interest to, and can be relied upon by, all Canadians.
Accordingly, the fact of federal-provincial agreement on a particular
boundary between their jurisdictionsisnot conclusive of the demarcation of
that boundary. Nevertheless, in my opinion the Court should beparticularly
cautious about invalidating a provincial law when the federal government
does not contest itsvalidity or, asin thiscase, actually intervenesto support
it and has enacted legislation based on the same constitutional approach
adopted by Ontario. [Emphasis deleted.]

That isessentially the situation in this case: the Attorney General of Canada
has intervened in support of the view of the British Columbia government with respect
to the latter’ sright to legislate in thisarea. Whilethisisnot determinative of the issue,

as Dickson C.J. said, it does invite the Court to exercise caution before it finds that the

impugned provisions of the Act are ultra vires the province.
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J. Paramountcy and Federal Powers

The doctrine of paramountcy does not appear applicable in this case, as no
valid federal legislation occupiesthe samefield. Thereare provisionsin the Indian Act
with respect to aboriginal heritage conservation, but they are confined to objects on
reserve lands. As | noted above, the Heritage Conservation Act does not apply to
aborigina heritage objects or sites which are the subject of an established aboriginal
right or title by virtue both of s. 35(1) of the Constitution Act, 1982 and s. 8 of the Act
itself, which is declaratory of that fact. Inany case, the CMTsin question in this case

are not located on an Indian reserve but on Crown land.

| thus find that there is no intrusion on a federal head of power. It has not
been established that these provisions affect the essential and distinctive core val ues of
Indianness which would engage the federal power over native affairs and First Nations
in Canada. They are part of avalid provincial legisative scheme. The legislature has
made them a closely integrated part of this scheme. The provisions now protect native
interestsin situations where, before, land owners and business undertakings might have

disregarded them, absent evidence of a constitutional right.

The Act purports to give the provincial government a means of protecting
heritage objects while retaining the ability to make exceptions where economic
development or other values outweigh the heritage value of the objects. In the British
Columbiacontext, thisgenerally meansthat the provincial government must balancethe
need to exploit the province's natura resources, particularly its rich abundance of
lumber, in order to maintain aviableeconomy that can sustainthe province’ spopulation,
with the need to preserve all types of cultural and historical heritage objects and sites

within the province. Given the overwhelming prevalence of aboriginal heritage objects
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in the province and, in this particular case, the ubiquitous nature of CMTs, legislation
which sought to permit the striking of this balance but which did not attempt to extend
thisto aboriginal heritage objectsand siteswould inevitably fall very far short of itsgoal,

if infact it would not in most respects gut the purposes of the Act.

Given this conclusion, it will not be useful to discuss the doctrine of
interjurisdictional immunity. 1twould apply only if the provincial legislationwent tothe
core of thefederal power. (See Ordon Estatev. Grail, [1998] 3 S.C.R. 437, at para. 81;
Delgamuukw, supra, at paras. 177-78, per Lamer C.J.) In these circumstances, no
discussion of the principle governing the application of s. 88 of the Indian Act would be

warranted.

VI1l. Conclusion and Disposition

Heritage properties and sites may certainly, in some cases, turn out to be a
key part of the collective identity of people. In some future case, it might very well
happen that some component of the cultural heritage of a First Nation would go to the
coreof itsidentity in such away that it would affect thefederal power over native affairs
and the applicability of provincial legislation. This appeal does not raise such issues,
based on the weak evidentiary record and the rel evant principles governing the division
of powers in Canada. In the circumstances of this case, the overall effect of the
provision is to improve the protection of native cultura heritage and, indeed, to
safeguard the presence and the memory of the cultural objectsinvolved inthislitigation,
without jeopardizing the core values defining the identity of the appellants as Indians.
For these reasons, | would dismiss the appeal, without costs. The constitutional

guestions should be answered as follows:



D

Answer:

(2)

Answer:

3

Answer:

-4]1 -
Is's. 12(2)(a) in respect of the subject matter of s. 13(2)(c) and (d) of the
Heritage Conservation Act in pith and substance law in relation to Indians
or Lands reserved for the Indians, or alternatively, isthe law in relation to

property, and, therefore, within the exclusive legislative competence of the
Province under s. 92(13) of the Constitution Act, 18677?

Section 12(2)(a) in respect of the subject matter in's. 13(2)(c) and (d) of the
Heritage Conservation Actisin pith and substancelaw withinthelegidative

competence of the Province under s. 92(13) of the Constitution Act, 1867.

If the impugned provisions of the Heritage Conservation Act are within
provincial jurisdiction under s. 92(13) of the Constitution Act, 1867 do they
apply to the subject matter of s. 13(2)(c) and (d) of the Heritage
Conservation Act?

Yes.

If theimpugned provisions do not apply to the appellants ex proprio vigore,
do they nonetheless apply by virtue of s. 88 of the Indian Act?

No need to answer.

Appeal dismissed.
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