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Executive summary
The BC treaty process has several positive elements thus far:
1 Release of aboriginal governments from the Indian Act, thus giving them latitude
to engage in economic transactions without seeking approval from the minister of
Indian affairs.
2 Transfer of land ownership from the Crown to the aboriginal governments in fee simple.
3 Acceptance of the principle that, after a transitional period, on-reserve status Indians
will be subject to taxation. This is a step in the direction of accountability, of linking
government services with payment for the same.
In theory, another positive should be that the new treaties and aboriginal governments
are subject to the Canadian Charter of Rights and Freedoms. However, as this study will
show, that claim should be questioned and in at least one case, that of the Nisga’a treaty,
the claim of constitutional applicability is the subject of some dispute in a court case
presently before the Supreme Court of Canada. Also, as made clear by Justice Williamson
in the Supreme Court of British Columbia in the case involving then opposition leader
Gordon Campbell in 2000, section 25 of the Canadian Charter of Rights and Freedoms
trumps section 15 equality rights (Campbell et al. v. AG BC/AG Cda & Nisga’a Nation
et al., 2000). That ruling by Williamson may or may not be overturned by the Supreme
Court of Canada but until that matter is clarified, it would inaccurate to state that the
Charter comprehensively applies to every aspect of aboriginal governments and treaties.
This study details significant concerns about the negotiating positions of the
federal and BC governments and the items being agreed to by the same. Modern treaties are being signed by the public’s representatives that: are economically problematic;
are drenched in assumptions that group rights should trump individual rights; assume
collective ownership of property is preferable to private ownership; and are illiberal,
including restrictions on voting, as well as double-standards on taxation and commercial fishing. Also, the positions taken by the BC and federal governments arguably
do not reflect majority public sentiment which those governments should make some
attempt to represent.
Thus, a survey of the treaty process in British Columbia over the past 15 years
reveals the process is flawed in three main ways:
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1 The process is incomplete
ΛΛ After 15 years and $1.1 billion in negotiating costs, few agreements have been passed
or signed. In addition, even where signed treaties, final agreements, and agreements
in principle exist, finality as a desirable principle is now considered unattainable and
undesirable by the BC and federal governments;

ΛΛ Contrary to government claims of finality, chronic consultation and future negotiations are built into treaties and those at the agreement in principle stage;
ΛΛ Contrary to government claims that aboriginal self-government should have characteristics of local government, the treaties trump federal and provincial laws in
many instances and in a manner not at all equivalent to local governments in British
Columbia; Such instances, depending on the treaty or agreement, include land management, access, fisheries, wildlife, migratory birds, national parks, provincial parks,
culture and heritage, adoption, child protection services, health care, education, and
aboriginal healers, among others.
There are requirements for chronic negotiations in the treaties and agreements that
will create massive legal and regulatory bureaucracies in order to fulfill the necessity
of such future negotiations and consultations. For example:
ΛΛ The Nisga’a treaty contains 49 areas with explicit requirements to consult or negotiate agreements in the future on the part of one or all parties;
ΛΛ In the Tsawwassen treaty, there are 38 sections with explicit requirements to consult
or negotiate agreements in the future on the part of one or all parties—for just 271
Tsawwassen members who live on Tsawwassen land;
ΛΛ In the Maa-Nulth treaty, there are 62 areas with explicit requirements to consult or
negotiate agreements in the future on the part of one or all parties.
Overlaps continue contrary to BC’s negotiating principles:
ΛΛ In 2005, the BC Treaty Commission stated that the aboriginal parties must resolve
differences on overlapping claims before the governments would sign agreements in
principle (AIPs);
ΛΛ In 2007, the government signed the Tsawwassen treaty despite at least four overlapping claims from other aboriginal claimants.
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2 The process and negotiating positions taken are illiberal
Illiberal policy and unnecessary divisions are now being cemented in treaties. One
high profile example is federal government’s creation of a race-based commercial fishery on the Fraser River in 1992, similar to that government’s policy in the 1920s visà-vis Japanese-Canadian fishermen. This federal policy is now being written into side
agreements which accompany treaties:

ΛΛ This has occurred despite Supreme Court judgments that do not require such divided
commercial fisheries and despite pledges by Prime Minister Stephen Harper that federal government policy would be reversed on the same;
ΛΛ New victims of discrimination are being created, including aboriginal fishermen who
belong to the “wrong” collective and other commercial fishermen whose ethnic roots
range from European to Japanese to Vietnamese.
Voting rights are not guaranteed for non-Indians under the new aboriginal governments now being created:
ΛΛ The Nisga’a treaty notes that the Nisga’a government “will consult with individuals
who are ordinarily resident within Nisga’a Lands and who are not Nisga’a citizens”
(C-INAC, 1999: 163);
ΛΛ The Tsawwassen First Nation Final Agreement provides that “Tsawwassen institutions will consult with non-members” about decisions that “directly and significantly
affect those non-members” (BCMARR, 2006e: 138-139);
ΛΛ Other agreements contain similar language that makes the right to vote conditional.

Tax discrimination between aboriginal governments and other local governments is
being created:
ΛΛ In the case of the Tsawwassen government, it will, by its own admission, receive 93%
of all taxes paid by Tsawwassen members, while only 7% will flow to provincial and
federal governments;
ΛΛ On average, for every dollar paid in total taxes by a resident in any other Canadian
municipality, eight cents flow to the local government and 92 cents flow to provincial
and federal governments;
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ΛΛ No other municipal entity in the country—which federal and BC governments claim
aboriginal governments are akin to—are given such generous financing arrangements;
municipal financing in the rest of British Columbia and Canada is almost the exact
reverse of the Tsawwassen deal.

3 Treaty negotiations are expensive, and costs and values are underestimated or omitted
Negotiation costs so far are $1.1 billion and rising. The BC and federal governments
have omitted and under-reported costs and values:

ΛΛ The subsurface value of the lands being transferred, including both the original
reserves and any additions, has never been calculated;
ΛΛ In the case of two land transfers to the Musqueam from Pacific Spirit Regional Park,
those parcels, if developed, could be worth between $527 million and $633 million, or
between $451,627 and $541,952 for every Musqueam man, woman and child.

Views of Canadians
The BC and federal governments have failed to take negotiating positions consistent
with representation of the wider public interest.

ΛΛ In the 2002 BC referendum on treaty principles, eight questions were asked with
respondents answering in the affirmative on all questions; affirmative response rates
ranged from 84.5% to 94.5%;
ΛΛ More than 84% of voters endorsed principles such as “hunting, fishing and recreational opportunities on Crown land should be ensured for all British Columbians”
and “aboriginal self-government should have the characteristics of local government,
with powers delegated from Canada and British Columbia.” Those two principles,
among others, have been ignored by the BC and federal governments.

Alaska’s approach
In comparison to Canada’s approach, in 1971, the US Congress enacted a far-reaching
and final settlement for Alaska’s aboriginal claimants, despite the state of Alaska’s
unwillingness to settle. That settlement contained some useful features which are
friendly to property rights and economic development. Features of the Alaska Native
Land Claims Settlement (ANCSA) of 1971 include:
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ΛΛ $462.5 million over an 11-year period from funds in the United States Treasury, and
an additional $500 million from mineral revenues for $962.5 million in total, or
$12,031 per each Alaskan native (there were 80,000 natives enrolled in ANCSA);
ΛΛ In 2008, the inflation-adjusted equivalent in Canadian dollars is $5.4 billion, or
$67,517 per native;
ΛΛ Title to a total of 40 million acres—one-ninth—of the state’s land, both surface and
subsurface rights, divided among the some 220 villages and 12 regional corporations;
ΛΛ Twelve regional corporations and each of the native villages were organized as a profit or non-profit corporation to take title to the surface estate in the land conveyed to
the village, to administer the land, and to receive and administer a part of the money
settlement;
ΛΛ For the first five years, 10% of the revenues from the treasury funds and the mineral
revenues were to be distributed among the individual native stockholders of the corporation;
ΛΛ Fees to attorneys and consultants were limited to $2 million. All contracts based on
a percentage fee related to the value of the lands and revenues granted by the settlement were declared unenforceable.
The political, legal, and constitutional history as it concerns claims by Alaska natives is
different than the development of the same in British Columbia. Nevertheless, there is
little preventing the Canadian and BC governments from adopting aspects of the Alaska model for their own negotiating positions. Similarly, nothing prevents aboriginal
claimants in BC from doing the same, which, if successful, would provide maximum
flexibility to future generations and concurrently relieve all future governments—
aboriginal and non-aboriginal—from never-ending disputes and over-consultation.
Recommendations: Proposals for reform and renewal
The federal and British Columbia governments should adopt the following negotiating positions which are consistent with a liberal approach to treaties and a financially
accountable approach for on-reserve aboriginals and other Canadians.
Property options
ΛΛ Continued transfers of land and conversion of existing reserve land to fee simple
ownership, though with the next component included;
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ΛΛ Conversion of aboriginal governments into corporations in which each individual
aboriginal possesses an equal share a la the Alaska model, or a restriction of aboriginal governments to delegated models akin to municipal governments along with full
voting rights for non-aboriginals and the right to run for political office;
ΛΛ In accordance with Canada’s constitution, the two senior levels of government
should take the position that delegated local government powers are what will be
offered to aboriginal governments.

Tax treatment
ΛΛ If the aboriginal government model prevails, those governments should be given the
same or equivalent taxing powers of other British Columbia municipalities, that is,
access to property taxes and gasoline taxes. Access to income and general sales taxes
should be retained by senior levels of government;

ΛΛ Tax treatment should be identical when applied to Indian and non-aboriginal alike.

Commercial fisheries
ΛΛ The illiberal approach begun by the Department of Fisheries and Oceans in 1992
should end. BC’s commercial fishery should be restored to the state of racial integration and racial harmony it enjoyed prior to 1992;

ΛΛ Commercial licences should be bought from aboriginal and non-aboriginal commercial fishermen only on a seller-willing basis;
ΛΛ The licences should be fully transferable, i.e., they can be sold again to any buyer—
a licence known as an Individual Transferable Quota.

Transparency and accurate estimates of costs and land values
The federal, provincial, and aboriginal governments should estimate and publish the total
value of land included in treaties, including the estimated or potential value of subsurface
resources, forestry resources, and other property included in potential treaties.
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Finality and certainty
ΛΛ All three levels of government—aboriginal, federal, and BC—should aim to clearly
delineate jurisdiction as much as is practically possible. The citizens who pay for the
services will obtain better results with streamlined responsibilities, clear lines of
authority, and non-overlapping jurisdictional authority;

ΛΛ Outstanding and future claims against British Columbia and Canada should be
relinquished as a condition of federal and provincial agreement to treaties;
ΛΛ Overlap between aboriginal claimants should be settled before federal and BC governments agree to sign and pass treaties;
ΛΛ In exchange for significant transfers of money, subsurface resources, and other
benefits for aboriginal claimants, the federal and BC governments should ensure
that their non-negotiable terms are certainty and finality. Note that this should not
be interpreted as “extinguishment,” which is a distinct concept.

Incentives and parallel changes to federal legislation and policy
Indian claimants and communities suffer more than anyone from the existence of the
Indian Act (1876). Faster settlements offer the chance to forever be free from colonial
era practices that yet determine housing and other benefits.
Over $9,500 per BC status Indian has been spent just on negotiations since
1993; that is money that could have been better spent in direct payments to individual
status Indians, or placed in a trust account for health care, higher education, or part
of a down payment on a home. Incentives for more flexible settlement options on the
part of aboriginal governments should include:

ΛΛ A hastened departure from the Indian Act;
ΛΛ Higher and direct cash payments to individual status Indians in return for actual
certainty and finality in treaties signed by aboriginal governments;
ΛΛ In general, the Department of Indian and Northern Affairs should redirect funding
away from governments and to individual status Indians. A transition period will be
required in many cases.
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The guiding and summary principle of this study should be noted: every Canadian
is either an immigrant or has ancestors who were immigrants. The first aboriginals
entered this continent roughly 12,000 years ago; other subsequent immigrants entered
Canada at various times since, whether 400 years ago as ancestors of present day Canadians or 12 months ago as immigrants themselves. The focus of governments should be
on what Canadians have in common, and government policy and negotiating positions
should reflect that reality within the limits set down by the Canadian Charter of Rights
and Freedoms, existing agreements, and court interpretations of the same.
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Purpose of this study
These cosmopolitan groups—dispersed, armed with a strong belief in themselves and the power of knowledge—will almost inevitably flourish with an
increasingly denationalized and demilitarized world economy. This increased
power, in most cases, will not be expressed through the traditional medium
of the nation-state, but through more cosmopolitan mechanisms such as the
multinational corporation or financial conglomerate; it is the globalized
ethnic group that Japan, Inc., or its Anglo-American, Jewish, Chinese or Indian
analogues, will find their fullest future expression.
—Joel Kotkin, Tribes: How Race, Religion and Identity
Determine Success in the New Global Economy (1992)
This study reviews the treaty process in British Columbia since 1993, its assumptions,
costs, and outcomes as evidenced in signed treaties, final agreements, and agreements in principle. It analyzes the current federal and British Columbia government
approaches to land claims and the initial hope: signed treaties, finality, fairness, and a
desirable liberal approach to relationships between peoples.
There are positive aspects to the treaties that have been signed and in the
“pipeline”; they include fee simple property ownership of reserve land and an end to
Indian Act authority, but aboriginal and other Canadians risk seeing those positive
elements undercut with clauses that will create a thicket of policy traps, bureaucratic
interference, and economic disincentives in their attempts to move forward into a
more prosperous twenty-first century for aboriginals.

Language and assumptions
Readers should understand the assumptions in this study and why I choose certain
language. I note this because, given the occasionally controversial nature of aboriginal
and non-aboriginal relations on matters of treaties, land claims, historic wrongs and
on compensation, a grasp of my assumptions might be useful for the reader.
On language, I will primarily use the term “Indian” because in much legal discourse that is still the official term, that is, the Department of Indian and Northern
Affairs. I would prefer to use other terms, such as “aboriginal” or “native,” and will in
more general references. However, such descriptors are often too broad and apply to
various people of native or partial native ancestry, such as Métis, who are not claimants
in land claims negotiations in British Columbia. Thus, when I use the word “Indian,” it
refers to the latter and not the former. That noted, to break up what would otherwise
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be monotonous repetition, I will use the term “aboriginal government” to refer to
on-reserve Indian governments.
In the case of “First Nations,” and with respect to those who self-identify with
such a term, I use it sparingly and do so to facilitate transition from sources and authors
cited in this study who use it. Moreover, it may not be accurate to identify a particular
sect as “first” in a particular locale since other aboriginal claimants may claim the
same territory. Also, the word “nation” is problematic since that concept is usually
understood by the general public to mean “nation-state.” Some will argue that “First
Nation” is indeed accurate, given that some aboriginal groups assert they have never
given up their sovereignty and assert nation-state status. With respect, this author,
along with Aristotle and George Orwell, would assert that the purpose of language is
to clarify and to communicate. To label a collective of 300 or 3,000 people a “nation”
or “nation-state” when “claimants,” “collective,” “tribe,” or “group” is more accurate is
to make language opaque and undercut its purpose. So I mostly avoid the use of “First
Nations” as a descriptor. I respect that others differ on such matters.
Last, on language, Canadians who are not aboriginal might object to categorization of them as “non-aboriginal.” I understand the objection to being labelled for
what one is not. However, for the purposes of this study, it is the simplest way in
which to delineate between the groups. And, with reference to the above paragraph,
it also is preferable to “non-First Nation person,” the label one would be forced to use
if one insisted on using “First Nation” as the descriptor. Such is the elongated result
of accepting the politics of language. It is why I instead try to keep references in this
study descriptively simple.
On assumptions, this author fully accepts and endorses the constitutional rights
of aboriginal Canadians where they exist (i.e., in the case of Indians defined as such
in law) and the reality of court judgments and the actions and parameters set by the
same. But, as the reader will see, not all court judgments are clear or have been properly construed for the public. This author further assumes that treaty negotiations are
necessary and, in most cases, preferable to litigation.
Without any subtraction from that, I also subscribe to what might be described
as a liberal (and cosmopolitan) view of relations between all peoples. As I will argue
in an addendum at the end of this study, liberalism is necessarily bound to economic
freedom and neither can function adequately, at least in the long-term, without each
other. Liberalism and economic freedom are the twin pillars that support prosperity,
independence of action, and even the ability to preserve one’s culture. Political liberalism is thus directly relevant to the Fraser Institute’s mission of advancing economic
freedom—an advancement both the Institute and this author would argue is empirically based.
By “liberal,” I mean the word in the old-fashioned sense: a preference for maximum individual freedom as guaranteed by law and secured by government for the
protection of civil liberties and, in a more general sense, free from prejudice or bigotry.
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But, regardless of the label, the language used is less important than the concept and
the argument: human beings flourish in every conceivable manner when given skeletal
structures of governance that protect them and allow for initiative; they are stifled—
both individually and in their community—when others introduce or impose disincentives that make success difficult.
Thus, whether someone chooses to belong to a collective in some fashion, be it
the local church, synagogue or mosque, or a more involved collective such as a Hutterite colony or native reserve, individuals must be free to choose or reject such associations without facing a government or financial penalty.
Thus, it is most often a mistake to use the force of law to set up incentives which
would push individuals in the direction of a collective. However, that is what the
federal government did in 1876 with the Indian Act. It is what federal, provincial, some
aboriginal governments, and some courts have done in the present.
By “cosmopolitan,” I mean the word in its dictionary definition: free from local,
provincial or national prejudices. Insofar as the matter at hand is about relations
between diverse peoples, this approach is reasonable to ask of and to insist on from
public policymakers.
Thus, I subscribe to the old-fashioned notion that human beings are more alike
than not in their potential for good or for ill. Therefore, it is wise to avoid the extremes
of denigration or romanticization of one’s own background and culture, or that of others.
Also, I fully agree that grievous historic wrongs were committed by some settlers against
natives on the North American continent and wrongs have been committed since.
That noted, on the issue of Indian and non-Indian relations, which is what treaty
making is about, it is folly to assume all European influence in Canadian history has
been wholly negative or wholly positive. Similarly, to assume aboriginal history and
culture and practice pre-European contact was wholly negative or wholly positive is
likewise mistaken. Human beings are too complex and too similar to subscribe to such
simplistic notions. It is preferable to acknowledge all cultures have their faults and
their desirable features.
In her July 1999 presentation to representatives from the federal and BC governments, Tsawwassen Chief Kim Baird complained of that band’s historical treatment at
the hand of other Aboriginal Peoples. Speaking of pre-European contact, Baird noted
that “our biggest problem in fact was war and raids from other cultures such as the
Kwagiulth or Haida, who would steal our goods and take our people as slaves” (TFN,
1999: 19-20).
While this author agrees and disagrees with aspects of the Tsawwassen treaty,
Baird is a proactive and positive aboriginal leader. From the comments above, whether
she intended to or not, Ms. Baird also displayed a realistic assessment of human beings,
i.e., that regardless of our backgrounds, ethnicity, or the age in which our ancestors
lived, all peoples have a mixture of history, some of which they are proud and also
that which is tragic and unfortunate, most obvious in the wrongs committed against
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others. Baird’s allusion to pre-European rivalries on the west coast makes an implicit
point that I will make explicit in this study: good governance and good agreements
will ameliorate such regrettable tendencies among diverse peoples of all cultures, not
exacerbate them.
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Introduction: What’s positive about treaty negotiations
This review of the BC treaty process necessarily critiques specific aspects of treaty
negotiations this author disagrees with, and which many in the greater public have
also disagreed with when given a voice. Such objections are a necessary part of any
review. However, there are also laudable aspects contained within many of the treaties.
They include:
ΛΛ Release of Indians and Indian governments from the Indian Act, thus giving them
latitude to engage in economic transactions without seeking approval from the
minister of Indian affairs.
ΛΛ Transfer of land ownership from the Crown to the Indian governments in fee simple.
Individual fee simple ownership would be preferable to collective fee simple ownership. However, this new regime of property rights makes private property possible
at some future date if the members of the First Nation decide they want it. In the
meantime, and critically, it facilitates economic entrepreneurship on the part of BC
First Nations who sign treaties.
ΛΛ Acceptance of the principle that, after a transitional period, on-reserve Indians will
be subject to taxation.
Two caveats must be added here: First, while in theory this should gradually help to
make aboriginal governments less dependent on federal transfer payments, much of
what a band government collects in revenue will be off-limits and placed in trusts. This
income will not be counted as band income and thus will not count for purposes of
reducing future transfers.
Second, while the move to equal taxation is positive in that it will make aboriginal governments more accountable and transparent, that move will be weakened if
most revenues come from either non-members and from federal transfers. In that case,
the transparency and accountability link will remain weak.
In theory, another positive aspect of treaty negotiations in British Columbia would
be that aboriginal governments would be subject to the Canadian Charter of Rights
and Freedoms. As this study will show, this claim—which exists in treaties and treaty drafts—should at the very least be questioned. Also, the accuracy of such a claim
should be held in suspension until it is decided by the Supreme Court of Canada in a
landmark case now before it.
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Two solitudes: A brief history of land claims and treaties in BC
It is beyond the scope of this study to detail every historical aspect of treaties and land
claims in British Columbia and in the rest of Canada. [1] However, a brief history is useful
to place present day approaches, conundrums, and possible remedies into context.
In a summary of historical treaty information in British Columbia prepared for
the department of Indian and Northern Affairs Canada, Dennis Madill (1981) notes that
aside from the Vancouver Island treaties (the “Douglas” treaties, named after James Douglas, chief factor of the Hudson’s Bay Company in BC in the mid-nineteenth century), and
selected other treaties such as Treaty 8 which encompassed parts of northern BC, few
treaties were signed in British Columbia in the nineteenth century. This was in contrast
to other provinces where most land claims and treaties were signed and settled during
that century.
Madill notes that BC was different for a variety of reasons: while treaties were few,
reserve land was still allotted to Indians; disputes existed between some groups over
boundaries; some groups were more nomadic than others; changes occurred in Hudson’s
Bay Company policy and later colonial policy; changes occurred in colonial leadership;
and an absence of settlers in selected areas made treaty negotiation less urgent.
Thus, as might be expected in an area as large as British Columbia where diverse
groups of aboriginals each have their own history, interests, location, and desires, there
were conflicting approaches to the European settlers and to settlement offers when
proffered. The result was fewer treaties, the most notable being the 14 Vancouver Island
treaties (the “Douglas treaties”) signed between 1850 and 1854 (C-INAC, 1981).
In some instances, some on the European side believed such treaties to be too
generous. However, James Douglas, then chief factor for the Hudson’s Bay Company
and governor from 1851 until 1864, took the opposite view (C-INAC, 1981). With the
1864 replacement of James Douglas by Joseph Trutch, a shift in land policy towards
BC’s Indian population resulted. And, in 1871, British Columbia’s Terms of Union
(which governed BC’s entry into Confederation), stipulated the following:
The charge of the Indians, and the trusteeship and management of the lands
reserved for their use and benefit, shall be assumed by the Dominion Government, and a policy as liberal as that hitherto pursued by the British Columbia
Government shall be continued by the Dominion Government after the union.
[1] See: Indian and Northern Affairs Canada—“Why is Canada negotiating treaties in BC,” <http://www.
ainc-inac.gc.ca/bc/treapro/whcngt/whcngt_e.html>; First Nations Summit—“Background on the Treaty Process,” <http://www.fns.bc.ca/about/about.htm>; BC Treaty Commission—“Compelling Reasons
for Treaties” <http://www.bctreaty.net>; British Columbia Ministry of Aboriginal Relations and Reconciliation, “Frequently Asked Questions,” <http://www.gov.bc.ca/arr/treaty/faq.html>. I would not subscribe to all the arguments and assertions in the above documents and this study notes some of those
objections. Nevertheless, the above websites are a useful introduction to the BC treaty process.
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To carry out such a policy, tracts of land of such an extent as it has hitherto been
the practice of the British Columbia Government to appropriate for that purpose,
shall from time to time be conveyed by the Local Government to the Dominion
Government in trust for the use and benefit of the Indians, on application of the
Dominion Government; and in case of disagreement between the two Governments respecting the quantity of such tracts of land to be so granted, the matter
shall be referred for the decision of the Secretary of State for the Colonies. (British
Columbia, 1871)
Madill notes that with the passage of this act, “any hopes that the Indians had for securing titles to their lands ended” (C-INAC, 1981). The liberalism spoken of by article 13
had, in fact, been watered down by the colonial administrators and then the provincial
government in British Columbia.
Negotiations still continued in an effort to obtain agreement with some natives
in northern British Columbia, including adhesions to Treaty 8, which was signed in
1899. Early Indian Affairs reports note that there was a “general mood of indifference” in some cases, or an unwillingness to take government support and/or settle at
this juncture in others. Madill notes the words of Inspector H.A. Conroy for Treaty
8 regarding one aboriginal collective near Fort St. John: “The Indians at this place are
very independent and cannot be persuaded to take treaty. The Indians there said they
did not want to take treaty, as they had no trouble making their own living.” One individual told Conroy that he thought it wrong to take government assistance when he
did not then need it, though that might change when he was old and could not work
(C-INAC, 1981). [2]
In 1909, while Slave and Sekani natives near Fort Nelson seemed eager to sign
treaties, Madill notes reports from Conroy that their “chief objections were that their
country was too big to sell for a few dollars, and that they could make a good living
in the bush without the aid of the government” (C-INAC, 1981). The Slave and Sekani
did eventually sign an adhesion to Treaty 8, after Conroy persuaded them. Conroy
[2] There is a promising but little known aspect of the Treaty 8 treaties (pointed to by one reviewer of this
study) known as “severalty.” An adherent could choose between remaining with the band in question
and taking land in common, which became a reserve, or taking land separately in “severalty,” a category
close to fee simple. The person who took land in severalty received 160 acres, along with tools and other
emoluments designed to help them succeed as an independent land owner and entrepreneur. The provision was chosen by many people as recently as several years ago when descendants of aboriginal persons who were mistakenly left out of treaty agreements opted for severalty. It is one way to reconcile the
desire on the part of those Indian claimants who wish to be fully committed to Canada and Canadian
values as other Canadians would like to see, and, importantly, without abandoning their pride for or
allegiance to their aboriginal culture. In such arrangement, they continue as members of their collective but may not have all the privileges accorded to those who live on-reserve. The severalty model has
great promise as an expanded way of inviting aboriginal persons into a new level of Canadian citizenship and forms the basis for one of my recommendations at the end of this paper.
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noted the general existence of poverty, including a lack of shelter and horses; poorly
constructed canoes; few supplies of food; and inadequate weapons with which to hunt
more lucrative fur-bearing animals. Conroy pointed out that the treaty would provide
an income in perpetuity, and they signed in 1910.
Post-Confederation, Indian bands appealed to the federal government for larger
reserves, but the Dominion government did not press British Columbia on this matter
or on the question of aboriginal title or treaties. In 1874, 56 BC chiefs petitioned the
federal Indian commissioner for BC and asked that he implement a federal proposal
for reserves containing 80 acres per family (C-LP, 2001).
In 1910, after a BC citizens’ group urged Prime Minister Wilfrid Laurier to
address the land question, Laurier promised to tackle the matter. But, after Laurier
consulted with BC Premier McBride and the premier demurred, nothing came of a
promised referral to the Supreme Court of Canada on questions as to whether aboriginal title existed.
However, in 1912 the federal and provincial governments established the
McKenna-McBride Commission in order to settle their differences over Indian
Affairs and lands. As the Library of Parliament notes:
The Commission’s 1916 report focused narrowly on reserve size, rather than on
fundamental issues of ownership and control of land. In 1920, the federal British Columbia Indian Lands Settlement Act implemented the McKenna-McBride
recommendations. Then in 1927, a joint Senate-House Committee appointed to
investigate aboriginal claims in BC recommended that aboriginal people receive
an annual allotment of $100,000 in lieu of treaties. This recommendation, too,
was implemented. The same year, an amendment to the Indian Act made it illegal for any person to accept payment from an aboriginal person for the pursuit
of land claims. (C-LP, 2001)
Concurrently, in 1915, the Nisga’a formally laid claims to the Nass Valley. Also, in addition to federal government action making it illegal for Indian claimants to pursue land
claims, the Dominion government, with a 1924 order in council, formally asserted that
all the obligations of article 13 of British Columbia’s entry into Confederation were
complete. By furnishing lands for Indian reserves as had other provinces, though done
mostly without treaty, the Dominion government asserted all obligations to negotiate had ended, describing the process as a “full and final settlement of all differences
between the governments of the Dominion and the Province” (Smith, 1995: 80-81).
Decades later, Frank Calder, son of a founder of the Nisga’a Land Committee, was
elected to the British Columbia Legislature in 1949 and spoke out on aboriginal issues.
In 1955, he restarted the Nisga’a Tribal Council (formerly a committee) and became its
president. In 1959, the Nisga’a decided to pursue an independent claim (C-LP, 2001).
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The 1960s

Developments in the 1960s included the fully restored right to vote (in 1960) [3] and,
critically for the land claims question, a substantive attempt at reform of the Indian
Act which proved to be pivotal in the eventual development of new policies including
and, eventually, treaties in British Columbia.
In 1969, the Liberal government of Pierre Trudeau introduced a white paper
on Indian policy. Its purpose was to create a vision of Aboriginal Peoples as full and
equal participants in Canadian society. “To be an Indian must be to be free—free
to develop Indian cultures in an environment of legal, social and economic equality
with other Canadians,” noted the introduction to the white paper. This was in contrast to the opposite scenario, where “the present social and economic gap will lead to
their increasing frustration and isolation, a threat to the general well-being of society”
(C-INAC, 1969). The white paper had six major points:
1 Removal of the legislative and constitutional bases which set Indians apart.
2 A positive recognition by everyone of the unique contribution of aboriginal culture
to Canadian life.
3 Government services to be provided through the same channels and from the same
government agencies as obtained by all Canadians.
4 The title to reserves (now held by the federal government) to be transferred to the
natives of each reserve.
5 (Existing) lawful obligations must be recognized.
6 Those who are furthest behind must be helped the most.
The intended practical effects of the white paper were numerous: the abolishment of
the federal Indian Act which would have placed status Indians under the direct jurisdiction of existing governments (i.e., local and provincial), changes in the ownership
of land, and the promotion of integration in Canadian society. On the question of
land claims, the white paper summarized the government’s position in this manner:
“These are so general and undefined that it is not realistic to think of them as specific
claims capable of remedy except through a policy and program that will end injustice

[3] The right to vote was undermined by the federal government in 1920 when status Indians were compelled to renounce their status under the Indian Act in order to vote; that right was finally restored by
Parliament in 1960 (Elections Canada, 2000).
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to Indians as members of the Canadian community. This is the policy the Government
is proposing for discussion” (C-INAC, 1969).
As an interim measure, the government proposed that substantial additional
funds would be made available to ensure a greater equality in social and economic
conditions to those status Indians who needed it most.
Reaction to the white paper
The white paper was consistent with Prime Minister Pierre Trudeau’s personal and
governing philosophy—classically liberal in his approach to equality. Trudeau later
changed his approach, emphasizing equality of result as opposed to equality of opportunity; however, that such an initiative originated with Trudeau in 1969 is unremarkable. It was consistent with his philosophical views which he also applied to other
political questions, including the rights of (English and other) minorities in Quebec, for
example. It should surprise no one that the same prime minister who fought to ensure
equality for French-Canadians in the rest of Canada, or minorities within the province
of Quebec, also envisioned a liberal conception of equality for status Indians.
Initial reaction from opposition parties was positive. [4] In Parliament, both the
Progressive Conservative and New Democrat party spokesmen spoke in favour of the
white paper after it was introduced by Indian Affairs and Northern Development Minister Jean Chrétien. Speaking for the Progressive Conservatives, G.W. Baldwin said his
party was supportive of “the general goals for which it was outlined” (Smith, 1995: 5).
The New Democratic Party (NDP) spokesman Frank Howard claimed the proposals
were “a reiteration of what many of us in this House have been saying for the last five
or 10 years” (Smith, 1995: 5), though he later mentioned the need to find a remedy for
the land problem in British Columbia and Quebec. Howard also criticized the Indian
Act, remarking it “gave birth to a system of paternalism which has been like a fungus
growth that is still unfortunately with us today and still growing” (Smith, 1995: 5).
The NDP member of Parliament was quite clear that he thought the Indian Act was
undesirable: “As long as we have an Indian Act, a special law relating to people with a
different cultural inheritance from everybody else, and as long as we have a separate
department, we will have discrimination and denials of fundamental human rights”
(Smith, 1995: 5).
Opposition came from provincial governments who anticipated extra costs for
providing services to Indians (Comeau and Santin, 1995: 8). The National Indian Brotherhood and provincial equivalents were also opposed. They jointly stated their views
in stark terms when they declared that the end result of the white paper would be “the
destruction of a nation of people by legislation and cultural genocide” (Smith, 1995: 5).
[4] I am aware that the late Mel Smith is controversial. Nonetheless, his historical research on initial political party reaction to the white paper is something of which readers should be aware. It does indicate
the temper of the time and the type of liberalism then dominant.
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Jean Allard argues the strongest rebuttal of the white paper came from 24-year-old
Harold Cardinal, the president of the Indian Association of Alberta:
In our treaties of 1876, 1877 [and] 1899, certain promises were made to our people;
some of these are contained in the text of the treaties, some in the negotiations,
and some in the memories of our people. Our basic view is that all these promises are [part of] the treaties and must be honored … The Indian people see the
treaties as the basis of all their rights and status. If the Government expects the
co-operation of Indians in any new policy, it must accept the Indian point of
view on treaties. This would require the government to start all over again on
its new policy. (Allard, 2007: 140)
That it was possible and desirable to respect and honor treaties and engage in many
reforms proposed by the white paper seems to have been foregone by the white paper’s
critics. Jean Chrétien argued the white paper was not intended to be final and that it
had been born out of a sincere desire to end paternalism:
Trudeau and I had been bothered by the charges that the Indians were the
victims of discrimination because they lived on reserves and came under the
authority of the Indian Act. They described themselves as second-class citizens
and the reserve looked like ghettos to outsiders. But when we offered them in all
sincerity to abolish the department to give the Indians their land to do with it
as they pleased and to make them fully equal with other Canadians, they were
shocked with the challenge. (Comeau and Santin, 1995: 10)
In early 1970, Trudeau argued, in his characteristic blunt style, that “we are not forcing
anyone to do anything; we’ll keep them in the ghetto as long as they want” (Comeau
and Santin, 1995: 10), a comment that did little to help the white paper. In the political arena, three months after the NDP spokesman described the Indian Act as akin
to fungus and after that party supported the general thrust of the white paper, the
NDP reversed its position. Several Conservatives also attacked the white paper. By the
spring of 1970, the Trudeau government formally withdrew the proposals. [5]

[5] For the liberal assumptions in the white paper to be revived in the twenty-first century would require a
major shift in elite opinion along with eloquent advocacy of such principles by high-profile aboriginal
leaders. While it is invalid to dismiss assertions from someone not of one’s own ethnicity, it regularly
occurs in political life. The political reality is that an aboriginal leader who makes the case that voluntary integration and an end to “brick walls” (Trudeau’s description of the Indian Act and its effect) in
whatever way one chooses is not akin to forced assimilation is likely to make more headway than if nonaboriginal supporters of the notion that integration and assimilation are not one and the same make
such a case.
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Parallel legal developments
The Nisga’a Tribal Council approached lawyer Thomas Berger in 1967 with a request
to enter into court action to establish that their aboriginal title to land along the Nass
River in northwestern British Columbia had never been extinguished. In 1969, the
aboriginal council asked the Supreme Court of British Columbia for such a declaration
(Berger, 1991).
In court, the government of British Columbia argued that pre-Confederation de
facto legislation extinguished whatever interest Indians might have formerly possessed.
The trial judge accepted the argument and did not rule on whether aboriginal title
existed, only that, if it did exist, it was extinguished before Confederation. From there,
the case moved on to the British Columbia Court of Appeal, where the court ruled
there was no Indian title (Berger, 1991: 149-150).
1971 and 1973 developments and question of title
In 1973, after a 1971 appeal to the Supreme Court of Canada by Nisga’a elders, the high
court ruled that English law in force at the time of colonization recognized Indian
title to the land (Calder v. British Columbia, 1973). Three justices ruled such title still
existed and could yet be asserted. Three other justices argued the title existed but
thought pre-Confederation enactments of the colonies had “effectively extinguished
the aboriginal title of the Nisga’a Indians before British Columbia entered Confederation”
(Berger, 1991: 152). Another justice ruled against the Nisga’a on a technicality.
Thomas Berger describes the ruling as only the appearance of a loss. For six
justices to have acknowledged the existence of aboriginal title, the ruling was a moral
victory. It may have been the latter, but legally it was also the former. Later commentary on the Calder decision often asserts it was a legal victory for the Indian plaintiffs,
but it was not.
Berger quotes Mr. Justice Emmett Hall at some length. Hall’s 1973 opinion in
Calder v. British Columbia, on behalf of the three judges who found that the Nisga’a
had aboriginal title and that it had never been extinguished, argued that the courts
should adopt a contemporary view, one not bound by past and mistaken notions (Berger,
1991: 152). Critically though, the political result of the February 1973 Supreme Court
decision was that in August 1973, the federal government announced it would settle
all land claims where no treaties had yet been made. Berger attributes the change in
policy to Justice Hall’s 1973 opinion. It had, despite the appearance of a loss, writes
Berger, “become the basis for the assertion of Native land claims throughout Canada”
(Berger, 1991: 153).
Readers should be clear on this point: Calder v. British Columbia provided the
impetus for changed federal policy but it did not require it. Assertions that the Calder
case required a change in federal policy are incorrect.
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An initial foray into the self-government question
In part because of decisions such as Calder v. British Columbia, the question of selfgovernment has loomed large not only as a desired concept on the part of aboriginal
claimants who have long argued for it, but also because of the relevance the notion
has to questions of land claims, identity, and title. For example, in 2005, the BC
Treaty Commission (BCTC) made this argument:

Prior to European settlement, aboriginal people were living in communities as
distinct and self-sufficient nations. Each nation had its own language, its own
system of law and government and its own territory. The subsequent imposition
of the Indian Act, the creation of reserves, and the adoption of assimilationist
policies undermined these traditional governments and led to growing social
dislocation, poverty and dependence.
In spite of these policies, the traditional values, identities, and allegiances
of the Aboriginal Peoples endured. First Nations have long demanded constitutional recognition of their inherent right to govern themselves according to their
traditions, not European traditions. (BCTC, 2005:15)
This passage is instructive in that assumes much—too much—and conflates concepts
as diverse as constitutional rights, traditions, and self-government. Moreover, the latter
assumes a meaning that is unwarranted and much of the public will miss the distinction: Indian claimants long asserting a certain claim as inherent does not, in itself,
mean it is inherent or desirable in any constitutional sense.
An inherent right to self-government is often interpreted by listeners to equate
with a constitutional protection of the same, but the concept has been conflated in
such ways partly because of political language. For example, in 1993, the Liberal party
under Jean Chrétien introduced the notion as part of that party’s main election document, the Red Book. It acknowledged that the “inherent right of self-government is an
existing aboriginal and treaty right” (Comeau and Santin, 1995: 85).
But such an “acknowledgment” was an attempt at self-fulfilling prophecy and a
reversal of previous Liberal government positions. Pauline Comeau and Aldo Santin
characterize a subsequent 1994 agreement signed to further such ends as “a radical
departure for Ottawa” (Comeau and Santin, 1995: 86). At the time, that self-government was not considered a constitutional right was made obvious by Ovide Mercredi.
Mercredi opposed Liberal plans precisely because the Liberal approach did not
constitutionalize self-government—which is what Mecredi wanted (Comeau and
Santin, 1995: 86). The authors note further problems with the concept, including opposition from the general public, to two constitutional attempts to give Quebec special
recognition, and the opposition from some native women’s groups on the grounds that
self-government might entrench “the abusive male-dominated elites that control some
reserve communities” (Comeau and Santin, 1995: 88). To quote aboriginal activist
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Winnie Giesbrecht: “The existing structures have not worked for women and children … A great deal of women are very afraid of self-government. They don’t know
what it means to them” (Comeau and Santin, 1995: 88).
In summary, the undefined right of self-government threatens to isolate Indian
communities and insulate them from application of Canadian constitutional rights,
human rights laws, ombudsperson oversight, and other constitutional and legal protections considered a basic Canadian birthright. This inherent “right” has never been
defined but appears regularly, and with vague opportunity and promise, given the
existence of sections 25 and 35 of the Constitution, provisions in the Nisga’a treaty, and
elsewhere that Indian band law may prevail over federal and provincial law.
No superior court has recognized self-government as an existing right. The
approach the Supreme Court of Canada has taken to date is to reject self-government
on a case-by-case basis on specific issues without commenting on the existence of
future areas where self-government might apply. In matters of the commercial
fishery (R. v. Nikal, 1996 and R. v. Marshall, 2005) and gambling (R. v. Pamajewon,
1996), Canada’s highest court ruled against an aboriginal right to self-government.
In Delgamuukw v. British Columbia (1997), the question was left undecided.
As an example, consider the comments from a BC Court of Appeal decision in
Regina v. Ignace et al. (1998: par. 10 and 11) in which the court asked where the myth of
self-government arose:
In R. v. Williams, supra, at 233 (C.N.L.R.), this Court adopted the following concisely stated reasons of Cohen J. in rejecting the same argument in relation to
jurisdiction over aboriginal accused:
I accept the respondent’s submission that the result in Delgamuukw [[1993]
5 W.W.R. 97, 104 D.L.R. (4th) 470 (B.C.C.A.)] makes it plain that no aboriginal
jurisdiction superior to laws intended to govern all inhabitants of this Province
survived the assertion of sovereignty. Furthermore, as Delgamuukw upheld the
finding of McEachern C.J.B.C. (as he then was) that the Royal Proclamation has
never applied to this Province, the appellants cannot rely upon the Royal Proclamation as support for their position.
I conclude that the decision in Delgamuukw is binding upon this court
and governs the issues raised in the instant appeals. As, in my view, correctly
stated by the Crown submission: “There is no residual aboriginal sovereignty
capable of displacing the general jurisdiction of the Provincial Court to try persons, whether aboriginal or non-aboriginal, for offenses under the Wildlife Act
and Criminal Code throughout British Columbia, whether or not the alleged
offenses took place ‘beyond the treaty frontier.’
Nothing in the Supreme Court of Canada’s recent decision in Delgamuukw
v. British Columbia, (1997) S.C.J. No. 108 (Q.L.), casts doubt on that reasoning. In
Delgamuukw, in par.141, the Supreme Court confirmed that “the purpose of s. 35(1)
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[of the Constitution Act, 1982] is to reconcile the prior presence of Aboriginal
Peoples in North America with the assertion of Crown sovereignty …” The court
also reaffirmed, at par. 170, its statement in R. v. Pamajewon, (1996) 2 S.C.R. 821
that “rights to self-government, if they existed, cannot be framed in excessively
general terms.” The appellants’ claimed immunity to prosecution in this case is
framed in excessively general terms. (Regina v. Ignace et al. (1998: par. 10 and 11)
One court has recognized the inherent right to self-government but only in Campbell
(2000). The heavy preponderance of existing case law rejects the concept. It is not yet
clear where the Supreme Court of Canada will go on this issue but it has been clear
from some time where political leaders have gone: in 2003, Stephen Owen, then junior
minister for Indian Affairs, advised a Canadian Bar Association meeting in Vancouver
that the federal government did not really understand what “self-government” meant, but
that his party intended to make self-government a cornerstone of every new aboriginal
treaty (Owen, 2003).
This study will examine the question of aboriginal title and what it means for
self-government, but after first approaching the new treaties and agreements in principle (AIPs).
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Incomplete
15 years, $1.1 billion in negotiating costs, and no finality
Since the creation of the BC Treaty Commission in 1993 and as of May 2008, eight [6]
treaties have been either passed, initialled, or are in the final negotiation stage. [7] They
are as follows.
Treaties passed, initialled and in final negotiation stage as of May 2008:

ΛΛ The Nisga’a treaty, negotiated under a separate process apart from the BC treaty
process, and which received royal assent in 2000.
ΛΛ The Tsawwassen treaty was passed by all parties and received royal assent in June
2008.
Treaties initialled by all parties but rejected and/or awaiting passage:

ΛΛ The Lheidli T’enneh treaty was rejected in a referendum vote in March 2007.
ΛΛ The Maa-nulth treaties, passed by the Maa-nulth in October 2007, and awaiting
passage and royal assent from the federal and provincial governments.
Treaties in the final negotiating stage:

ΛΛ The Sliammon, Yale, Yekooche, and In-SHUCK-ch First Nations are in the final
agreement stage.

[6] This is according to the BC Ministry of Aboriginal Relations and Reconciliation. According to the BC
Treaty Commission, as of March 2008, Sechelt is in stage five. All stage five agreements are available
from the Ministry, with the exception of Sechelt, so that agreement is not analyzed here.
[7] The official treaty process underway in British Columbia consists of six stages: stage one involves a
statement of intent to negotiate (by the First Nation in question) and proof of a mandate; stage two
involves a readiness to negotiate, including a qualified negotiator and ratification procedure; stage three
is the negotiation of a framework agreement; stage four is the negotiation of an agreement in principle;
stage five involves negotiations to finalize a treaty, including technical and legal issues. Once signed
and formally ratified, the final agreement becomes a treaty and stage six is implementation of the treaty.
Note that the Nisga’a treaty was not settled under the BC treaty process but I analyze it here as one
example of the general approach to treaties.

Fraser Institute l www.fraserinstitute.org

Incomplete, Illiberal, and Expensive l 25

In the 2002 referendum on treaty principles in British Columbia, the government of
British Columbia claimed that it was “committed to negotiating workable, affordable
treaty settlements that will provide certainty, finality, and equality” (Elections BC,
2002). The Tsawwassen treaty contains language concerning a full and final settlement, a release of past claims, and clauses which indemnify British Columbia and
Canada from all future action concerning aboriginal rights, including aboriginal title
(BC-MARR, 2006b). In 2007, the federal government claimed that BC’s new treaties
“will allow us to fairly and fully resolve legal questions about aboriginal rights and title”
(C-INAC, 2006d). Regrettably, the claim of finality is not accurate.
Example #1: Chronic consultation, negotiation, and no finality
The treaties signed and passed, initialled, or in the agreement in principle (AIP) stage
have requirements imposed on the British Columbia government, the federal government, or both to further consult or negotiate with the aboriginal government in question.
This is understandable in the case of treaties yet to be finalized (AIPs) or unavoidable
on unforeseen future matters—for example, removal of water resources in a watershed
near an aboriginal territory.
However, treaties such as the Nisga’a, and final agreements for the Tsawwassen
and Maa-Nuulth contain numerous clauses which demonstrate a lack of finality. The
Tsawwassen agreement is also an example of where court actions against the Crown
have not been withdrawn, part of a final agreement or anticipated final agreement.
Both governments have been willing to sign final agreements without requiring aboriginal governments to relinquish the right to certain claims, such as with the
Maa-nulth noted in more detail below. It is akin to an insurance company which agrees
to pay out settlement claims without requiring the driver to give up his or her claim
against that company.
Nisga’a

In the Nisga’a treaty, there are 49 sections with explicit requirements to consult or negotiate agreements in the future on the part of one or all parties (C-INAC, 1999: Ref. 1).
Topics to be negotiated include: the delivery of federal and provincial job training programs; the administration and delivery of federal and provincial social services;
the administration and delivery of all health services on Nisga’a lands, whether or not
the Nisga’a will contribute to provincial funds dedicated to wildlife conservation and
habitat protection; and education services for Nisga’a children not on Nisga’a lands,
among others.
Tsawwassen

In the Tsawwassen treaty, there are 38 sections with explicit requirements to consult
or negotiate agreements in the future on the part of one or all parties (BC-MARR,
2006e: Ref. 1).
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Areas to be negotiated include: federal international legal obligations, land, land
management, the Deltaport Way corridor, fisheries (including commercial fisheries),
aquaculture, wildlife, migratory birds, national parks, national marine conservation
areas, provincial parks, environmental management, governance (including adoption,
child protection services, education, health services, intergovernmental relations, law
enforcement, and social services), building codes, and fiscal relations.
Maa-nulth

In the Maa-nulth treaty, there are 62 areas with explicit requirements to consult or negotiate agreements in the future on the part of one or all parties (BC-MARR, 2006f: Ref. 1).
In the case of pending court decisions, the Maa-nulth have not relinquished
their claim (BC-MARR, 2006a: 9) of a right to commercial fishing in Ahousaht First
Nation v. Canada (2007).
Bureaucratic leviathans
All Canadians (aboriginal and non-aboriginal; those who belong to the aboriginal
collectives in question and those who do not) should ponder the extensive political
and legislative implications and bureaucracies to be set up as a result of such agreements. In the case of the Tsawwassen, that collective has 271 on-reserve members,
according to Indian and Northern Affairs Canada (C-INAC, 2007a). For 271 members, all three governments—federal, provincial, and Tsawwassen—plus other subgovernment agencies such as the Greater Vancouver Regional District, will expend
much time and public money to negotiate, inform, consult, and avail themselves of
legal counsel when necessary or desired. This will not be inexpensive.
The negotiating governments have created a bureaucratic Leviathan for a population equivalent to a small, unincorporated village. The cost relative to population served
will necessarily be exorbitant, given the scope of consultation required. Such public
expenses are in no one’s interest, save the employment rolls of said bureaucracies.
In contrast, the extinguishment of any possible future claim for past acts is a
common feature of legal agreements in the real world. In the case of an automobile
accident, accident victims will usually, upon negotiating a settlement for injuries and
the collision damage to their vehicles, relinquish future claims against the insurance
company. Such legal agreements provide true certainty and finality.
The treaties which have been negotiated and are being negotiated in British
Columbia provide no such finality despite language to that effect. Moreover, the BC
Treaty Commission, the body responsible for negotiating treaties on behalf of British
Columbia, admits as much and makes explicit this point:

In the past, certainty was achieved by blanket extinguishment of First Nations’
rights, title and privileges. The BC Claims Task Force rejected that approach
in its 1991 report to Canada, BC and First Nations, [and] while warning that
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absolute certainty in all matters is unlikely stated, “Section 35 of the Constitution Act (1982) gives express recognition and affirmation to aboriginal title
and treaty rights. First Nations should not be required to abandon fundamental
constitutional rights simply to achieve certainty for others. Certainty can be
achieved without extinguishment. The parties must strive to achieve certainty
through treaties which state precisely each party’s rights, duties and jurisdiction.
The negotiations will inevitably alter rights and jurisdictions. Those aboriginal
rights not specifically dealt with in a treaty should not be considered extinguished or impaired.”
The governments of Canada and BC now agree that blanket extinguishment is not an option; the challenge is to achieve certainty without impairing
those aboriginal rights not specifically dealt with in a treaty. There is no such
thing as absolute certainty in complex relationships. But hard work and skilled
negotiations can produce reasonable certainty and predictable procedures for
revision and amendment. (BCTC, 2005: 26)
There are several key points to note about the paragraph above from the BC Treaty
Commission, hereinafter referred to as “the commission.”
First, the commission quotes the 1991 BC Claims Task Force on section 35 of the
Constitution. It is the commission that is quoted, not the Supreme Court or the Constitution. Thus, when the commission writes that “First Nations should not be required to
abandon fundamental constitutional rights simply to achieve certainty for others,” the
commission has conflated the idea of section 35 constitutional rights with the bargaining table and assumed that what is negotiated there concerns section 35 rights.
By so doing, the BC Treaty Commission offers a red herring for public consumption. No party, even those severely critical of the process pre- and post-Delgamuukw such
as the late Mel Smith, has suggested that fundamental constitutional rights be abandoned, not for certainty, nor for any other reason. It is the nature of a constitutional right
that it cannot be bargained away. It is misleading of the commission to suggest otherwise and to suggest constitutional rights are on the table. By definition, constitutional
rights cannot be on the table. Instead, the reality of negotiations is that parties give up
claims in exchange for some benefit. One side receives desired finality; the other receives
compensation. Expressed differently, rights are to be interpreted and implemented, not
extinguished. Treaties define, clarify and enshrine the aboriginal rights.
The reference to complexity is another red herring. Real estate transactions and
company takeovers can, on occasion, be complex and require ongoing relationships
between people. However, few people would accept anything except certainty and
finality. For example, anything less than certainty and finality about the transfer of
a Vancouver condominium property where leaks were involved would likely mean no
deal. In such a situation, the buyer would want the seller to place money in trust to pay
for intended repairs, or require the seller to lower the price.
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Similarly, a private takeover over a public company requires certainty and finality. The private buyers of the formerly publicly traded Four Seasons hotel chain, Bill
Gates and Saudi Prince Alwaleed Bin Talal Bin Abdulaziz Alsaud, undoubtedly made
certain that the share price negotiated and paid to shareholders for control could not
later be disputed by buyers who might prefer $100 per share rather than the $82 paid.
Second, the very reason why the federal and BC governments are negotiating
treaties is related, in part, to the uncertainty of what aboriginal title means in practice.
The courts (Delgamuukw v. British Columbia, 1997: par. 186) encouraged the parties
to negotiate rather than litigate. The assertion of guaranteed uncertainty leaves both
sides in the dispute endlessly able to litigate and extract maximum concessions, time
and again. It actually defeats the point of the court’s preference for negotiation over
litigation: finality and certainty agreed to and acceptable to all parties, as opposed to
finality and certainty imposed by the court.
To argue that once-and-for-all certainty is not possible is circular and self-fulfilling
in its reasoning. The federal and BC governments claim the aboriginal governments will
not accept finality and that certainty is not always possible—and therefore the federal
and BC governments will seek neither.
The problem with such reasoning, in addition to circularity and self-fulfillment,
is that the federal and provincial governments have abandoned any pretence of being
representative of the public at large. They have refused to take a more difficult negotiating position to reflect that representation. Also, the claim that certainty is not always
possible in some abstract sense in other legal matters between other parties is not the
same as a cogent argument that substantive certainty and finality is impossible here.
Third, few Canadians would sign a mortgage agreement with open-ended questions on future costs, or dozens of requirements for consultation, for example. They
would be unable to manage their private lives with such enormous uncertainty. It is not
unreasonable for Canadians to expect their elected or appointed officials to manage
the country in a similar manner. It is only in treaty negotiations in British Columbia
where two levels of government have forsworn certainty and finality. In the future,
the federal and BC governments might well ensure that their non-negotiable terms
include certainty and finality in exchange for significant transfers of money, subsurface
resources, and other benefits for Indian claimants.
Fourth, it might be argued that ongoing consultation is part-and-parcel of the
provincial-municipal relationship, so similar consultation between the provincial or
federal governments and treaty-based aboriginal governments are not extraordinary
or new. While consultation between senior levels of government and municipalities is
routine, the areas now written into treaties are far more extensive and not previously
considered to be within the realm of local governance.
The difference between ongoing consultation between senior levels of government
and regular municipalities—and that which already is or will be necessary in the case of
senior governments and aboriginal governments—is different in quantity, nature, and
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in the extent of necessary consultation and negotiation that will be required. Also, the
assertion that the senior level of government’s relationship with aboriginal governments,
in terms of consultation, is little different from the provincial-municipal relationship
is also mistaken in that the latter is delegated; in the event of a protracted dispute, the
province has the final say. This is wholly unlike what is being negotiated in treaties and
which will be constitutionally protected.
Fifth, when the BC Treaty Commission (BCTC) argues treaty rights are section 35 rights, the BCTC is correct—and makes a meaningless point. In treaties now
under negotiation, they are not yet treaties and thus whatever discussions, desires, and
demands occur in the process of treaty-making are not protected by section 35. What
becomes protected is the eventual treaty, not attempts leading up to it. The attempts,
from the BC and federal government side, should include certainty and finality. Instead,
the BC Treaty Commission makes an irrelevant point about already-protected treaties
to avoid dealing with the issue of negotiating certainty in yet-to-be finalized treaties.
The BC Treaty Commission asserts that the Supreme Court of Canada has forsworn the possibility of finality in treaties because of Haida Nation v. British Columbia
(2004) [8] in part because the court-ordered consultation and accommodation in the
process of negotiating a treaty. But the BCTC’s conclusion cannot fairly be drawn. The
court might find specific instances where a government has failed to properly consult
where a treaty does not yet exist, as in Haida Nation v. British Columbia (2004), or
does exist, as in Mikisew Cree First Nation v. Canada (2005), but this does not also
mean that three parties—the federal, BC and aboriginal governments—cannot, in
treaty negotiations, choose to make an agreement as clean and as final as possible. The
failure to properly consult in select cases is a separate issue from whether or not the
subsequent treaty contains substantive finality and certainty once consultation has
been properly carried out.
The reality is that most BC Indian bands have several thousand members at
most. The largest, the Cowichan on Vancouver Island, has 4,100 members. In most
cases, BC Indian bands have members numbering only in the hundreds. If such claimants negotiate treaties where, for reasons of future administrative efficiency, cost savings, and economies of scale in delivering items such as health and education, they
agree to delineate clear and simple lines of responsibility, one has to ask why a court
would intervene in a treaty acceptable to all three parties and order more consultation
and negotiation beyond what the three have already deemed desirable and necessary.
An Indian band of several hundred or even several thousand persons may well
find it in its interest to reduce the complexity, bureaucracy, and necessary consultation
that would otherwise be required by other levels of governments, and which have thus far
been a significant component in treaties signed and in the final stage of negotiations.
[8] The Treaty Commission argues the 2004 Haida decision means “the court put to rest the notion of
extinguishment of aboriginal rights and finality in agreements” (BCTC, 2007e).
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Whether a court intervention could happen is not debated by this author. Given
the treaties now being signed, further intervention might well be a regular occurrence.
But that is a separate matter from assuming in advance that substantive finality cannot
be achieved. The lack of finality is in no one’s interests, save lawyers, consultants, negotiators, and others involved in the negotiation industry.
Simply put, if, as part of the reconciliation desired by all parties, those same
parties agreed to as much finality as is possible without sacrificing section 35 rights
(which they could not in any event do), the BC Treaty Commission exaggerates when
it claims finality, as agreed to by such parties, is not possible (BCTC, 2007e). [9] In fact,
it is. It is also desirable as a matter of practical administrative efficiency in the future
for all parties, including aboriginal governments. That lack of finality is the topic to
which I now turn.
Example #2: Aboriginal self-government is not “characteristic of local government”
Where the treaties trump federal and provincial laws
In the BC treaty referendum held in 2002, the province asked voters whether they
agreed with this negotiating principle: “Aboriginal self-government should have the
characteristics of local government, with powers delegated from Canada and British
Columbia.” An overwhelming majority of voters—87.25%—answered in the affirmative
(Elections BC, 2002). In British Columbia’s statement of treaty principles as of May
2008, one principle states that “aboriginal self-government should have the characteristics of local government, with powers delegated from Canada and British Columbia”
(BC-MARR, 2007a).
However, none of the eight agreements, whether signed and given royal assent,
a final agreement initialled but not yet passed by the respective parties, or agreements
in principle, conform to BC’s stated principle.
Instead, in selected areas, all eight agreements allow for aboriginal government
laws or the treaty to prevail in conflicts between federal and provincial laws and the laws
or treaty of the aboriginal government. The subject areas differ slightly but the pattern is
clear: no aboriginal government will “have the characteristics of local government, with
powers delegated from Canada and British Columbia” (BC-MARR, n.d.a). The truth is
the opposite.

[9] In Haida Nation v. British Columbia (2004) the Supreme Court said the government has a duty to
consult and possibly accommodate aboriginal interests even where title has not been proven. The court
ruled that “Reconciliation is not a final legal remedy in the usual sense.” This duty was expanded in
Tsilhqot’in Nation v. British Columbia (2007) which is under appeal by the federal government. The
BC Treaty Commission argues that this means “the court put to rest the notion of extinguishment of
aboriginal rights and finality in agreements.” It does the former but not the latter, as explained later in
this study.
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Disinformation from the BC and federal governments
Where the argument is that no aboriginal government will sign a treaty which allows
for merely municipal-style delegated powers, three problems result: first, that aboriginal governments refuse to sign a municipal-style treaty is not a reason for the BC and
federal governments to abandon a demand that delegated local-government powers be
their non-negotiable position.
Second, if the federal and BC governments intend to sign agreements that give
aboriginal government powers equal or superior to provincial and federal laws on
occasion, the treaty principle—“Aboriginal self-government should have the characteristics of local government, with powers delegated from Canada and British Columbia”
(BC-MARR, n.d.a)—has not been followed and government claims to the contrary are
highly misleading to the public.
Third, that some aboriginal governments refuse to sign treaties which restrict
powers to municipal-style powers is a position they have every right to take, just as the
federal and BC negotiators have the right to refuse treaties that go beyond municipalstyle powers.
The federal and BC governments and their negotiators are meant to represent
the general public just as those pressing for Indian claimants represent the concerns of
those claimants. However, unlike negotiators for aboriginal governments, the BC and
federal governments have not only failed to represent the public but have also misled
the public.
Where Nisga’a law trumps federal and provincial law
In the case of the Nisga’a treaty, federal and provincial laws are trumped by Nisga’a
law or the treaty, to the extent of a conflict, in 19 sections of the main treaty document,
including areas that pertain to Nisga’a citizenship, culture, health services, children
and family services, adoption, elementary, secondary, and post-secondary education,
and elections on Nisga’a territory (C-INAC, 1999: Ref. 2).
Where Lheidli T’enneh law would have trumped federal and provincial law
In the case of the Lheidli T’enneh treaty, federal and provincial laws are trumped by
Lheidli T’enneh law or the treaty, to the extent of a conflict, in 15 sections of the main
treaty document (BC-MARR, 2006d: Ref. 1).
Where Tsawwassen law will trump federal and provincial law
In the case of the Tsawwassen treaty, federal and provincial laws are trumped by Tsawwassen law or the treaty, to the extent of a conflict, in 14 sections of the main treaty
document (BC-MARR, 2006e: Ref. 2).
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Where Maa-nulth law will trump federal and provincial law
In the case of the Maa-nulth final agreement, federal and provincial laws are trumped
by Maa-nulth law or the treaty, to the extent of a conflict, in 11 sections of the main
treaty document (BC-MARR, 2006f: Ref. 2).
Where Sliammon law will trump federal and provincial law
The Sliammon agreement in principle (AIP) notes that the “final agreement will prevail
to the extent of any conflict with a federal or provincial law” (BC-MARR, 2003: Ref. 1).
The AIP itself identifies four areas where Sliammon Law will prevail to the extent of a
conflict (BC-MARR, 2003: Ref. 2).
In terms of governance, the agreement in principle notes that the final agreement
will yet set out the relationship of laws in the event of a conflict between a Sliammon First
Nation law and a federal or provincial law (BC-MARR, 2003: Ref. 3).
Where Yale First Nation law will trump federal and provincial law
The Yale agreement in principle notes that “final agreement will prevail to the extent
of any conflict with a federal or provincial law” (BC-MARR, 2006g: Ref. 1). The AIP
itself identifies five areas where Yale law will prevail to the extent of a conflict between
federal or provincial laws and Yale law (BC-MARR, 2006g: Ref. 2).
In terms of governance, the agreement in principle notes that the final agreement will yet set out the relationship of laws in the event of a conflict between a Yale
First Nation law and a federal or provincial law (BC-MARR, 2006g: Ref. 3).
Where In-SHUCK-ch law will trump federal and provincial law
The In-SHUCK-ch agreement in principle notes that the “final agreement will prevail
to the extent of any conflict with a federal or provincial law” (BC-MARR, 2006h: Ref.
1). The AIP itself identifies six areas where In-SHUCK-ch law will prevail to the extent
of a conflict between federal or provincial laws and In-SHUCK-ch law (BC-MARR,
2006h: Ref. 2).
In terms of governance, the agreement in principle notes that the final agreement will yet set out the relationship of laws in the event of a conflict between an InSHUCK-ch nation law and a federal or provincial law (BC-MARR, 2006h: Ref. 3).
Where Yekooche First Nation law will trump federal and provincial law
The Yekooche agreement in principle notes that the “final agreement will prevail to the
extent of any conflict with a federal or provincial law” (BC-MARR, 2005a: Ref. 1). The
AIP itself identifies seven areas where Yekooche law will prevail to the extent of a conflict between federal or provincial laws and Yekooche law (BC-MARR, 2005a: Ref. 2).
In terms of governance, the agreement in principle notes that the final agreement will yet set out the relationship of laws in the event of a conflict between a Yekooche nation law and a federal or provincial law (BC-MARR, 2005a: Ref. 3).
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Example #3: Overlaps continue contrary to BC’s negotiating principles
In 2005, the BC Treaty Commission claimed in its Lay Person’s Guide to Treaty Making
in British Columbia that the aboriginal parties must resolve differences on overlapping
claims before the governments would sign agreements in principle (AIPs): “Under the
BC treaty process, where there are competing interests, the First Nations must resolve
the overlaps before agreements in principle are finalized. Failure to do so leads to court
challenges, such as that brought by the Gitanyow hereditary chiefs against the Nisga’a
final agreement” (BCTC, 2005: 24).
This again misleads the public. The Tsawwassen treaty, signed as an agreement
in principle by all parties in 2004, proceeded despite multiple overlapping claims from
other aboriginal claimants, as is admitted to by the Department of Indian and Northern Affairs (C-INAC, 2007b). In fact, as of 2007, at least four overlapping claims existed
as concerned the Tsawwassen treaty (Bermingham, 2007, Sept. 18). Despite the promise by governments to put the onus on Indian claimants to resolve such overlaps before
agreements in principle are signed, never mind turned into treaties, the Tsawwassen,
federal, and BC governments all passed the treaty.
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Table 1: Aboriginal and BC municipal governance compared
Aboriginal governments receive:

from aboriginal members
from non-aboriginal
members
BC municipalities

Federal
income tax*

GST

Provincial**
income tax

Provincial**
property tax

Provincial
sales tax

Voting rights
for local
government?

100%

100%

50%

100%

50%

Yes

as high as
100%

as high as
100%

50%

100%

50%

No, or
conditional

0%

0%

0%

64%

0%

All citizens
over 18

Aboriginal government have control over:

for aboriginal members

Civic
citizenship

Health
services

Children
& family
services

Adoption

Education

Sub-surface
minerals

Yes

Yes

Yes

Yes

Yes

Yes

*In the case of Tsawwassen treaty, the federal government has indicated it is “prepared to vacate federal personal income tax and
GST tax room in favour of taxes imposed by a First Nations” and “ in respect of ALL residents...” It has also indicated there may be
“limits on sharing [of tax revenues] where significant proportion of revenues [is] derived from non-First Nations citizens” (Canada, n.d.).
**BC-MARR (2006c). Tsawwassen First Nation Brochure. ***In most treaties/final agreements.
This table is compiled from various treaties, agreements in principle, side agreements, and related documents including from the
Tsawwassen treaty and related documents. Note the Tsawwassen treaty serves as the model as it is unlikely subsequent aboriginal
governments in negotiation will accept less than already offered to Tsawassen. In matters of taxation, there is normally a transition
period of eight to twelve years depending on the tax.
Note that average provincial property tax receipts to municipalities courtesy of the BC Ministry of Finance (British Columbia, 2008c).
Note that with few exceptions, voting right for non-Aboriginals are provided at the discretion of selected Aboriginal governments.
Where voting rights are given, they are also subject to limits, i.e., non-Aboriginals cannot outnumber status Indians on a public body.
Note that other agreements contain versions of the same approaches. For example, the (Maa-nulth) Toquhat Nation Real Property
Tax Coordination Agreement specifies that if a member of that nation, or resident, is subject to Toquhat property tax, then that person is not subject to BC property tax under the School Act or the Taxation (Rural Area) Act. In other words, the province has vacated
100% of the property tax room similar to the Tsawwassen agreement (Section 2.6. Toquhat Nation Real Property Tax Coordination
Agreement).
Note the language in frequently asked questions about the the Maa-nulth Agreement in Principle on future agreements regarding
taxes (p.9). “First Nations governments will have direct taxation powers over their own members on treaty lands. The agreement
also provides Maa-nulth First Nations the opportunity to enter into negotiations with Canada and BC regarding taxation of other
persons on treaty lands. Provisions in both the final and self-government agreements will ensure that non-Maa-nulth citizens
living on treaty lands will have opportunities to be consulted and participate in Maa-nulth governments and public institutions.”
Note that it is highly unlikely the Maa-Nulth or any other aborginal government yet to sign a final treaty, would settle for less than
what has been offered to the Tsawwassen government on direct taxation of members and non-members. Nor would they likely
accept revenue flows—100% of federal income tax from members—at a rate less than the Tsawwassen.
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Illiberal
Reduction in Orientals: The department’s policy of eliminating the Oriental from the fisheries of the province with a view to placing the entire industry
in the hands of white British subjects and Canadian Indians appears to be
working out well as is shown by statement No. 10 … and it is the intention to
continue this percentage (25%) each year until these industries are entirely in
the hands of Whites or Canadian Indians.
—Annual Report of the Department of Marine and Fisheries (1925)

As a Canadian of Japanese ancestry, I am especially disappointed that my family and fellow Canadians must suffer this workplace discrimination for a second time in history. In the 1920s, long before the “rationalized racism” against
Japanese-Canadians during [the Second World World], [the Department of
Fisheries and Oceans] first tried to create race-based commercial fisheries.
—Leslie Budden, Japanese-Canadian, in a letter to Prime Minister Stephen
Harper on preferential treatment for selected First Nations (2006)

Example #1: Unnecessary divisions on the Fraser River
In 1992, the federal department of fisheries under the government of Progressive Conservative Prime Minister Brian Mulroney first ordered some commercial fishermen
on British Columbia’s Fraser River to stay on the dock on selected days while selected
aboriginal fishermen were allowed to access the river to catch salmon for commercial
purposes. In commercial fishing, there is sometimes only one day of fishing for the
entire year.
The policy, often justified as a response to the Supreme Court of Canada’s 1990
Sparrow decision, thought by some to necessitate preferential treatment. The Supreme
Court of Canada has long since clarified that there is no aboriginal right to a separate commercial fishery. Nevertheless, the policy continues, and fishermen forced to
remain on the dock have sometimes sacrificed significant income. The victims include
Canadians of all backgrounds, European, Asian and aboriginal.
Why 145 aboriginal and non-aboriginal fishermen broke the law
In 1998, in order to protest this Department of Fisheries and Oceans policy in force
since 1992, 145 west coast commercial fishermen (salmon gillnetters) engaged in an
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illegal closed fishing day; fifty-four fishermen were arrested and at trial asserted their
section 15 rights to equality in defense, i.e., that aboriginal-only fishing days violated
the Canadian Charter of Rights and Freedoms.
The court case made its way to the Supreme Court of Canada, where the court
decided in June 2008 that section 15(2) of the Charter—the “affirmative action” section—allows the federal government to create such preferential commercial fishing
days. That decision and other case law with relevance to commercial fishing is summarized later in this chapter. What is relevant for this review of treaty making in British
Columbia is that such government-engineered racial divisions are now being incorporated into side agreements alongside BC’s treaties: Nisga’a in 1999, the Lheidli T’enneh
and Maa-nulth in 2006, and Tsawwassen in 2007, among others. Moreover, the recent
Supreme Court of Canada decision (R v. Kapp, 2008) did not change the reality that
racial divisions—while permitted by the Charter—are not required by the Charter.
In general, two criticisms are immediately pertinent. First, this federal policy
has been imposed in an industry where aboriginals have enjoyed tremendous success,
owning more than one-third of BC’s commercial fishing licences and boats. However,
because of government policy, and soon, due to new British Columbia treaties, only
status Indians who belong to select bands will be allowed to continue earning a living
in the commercial fishery as they did before.
Second, this is an example of where governments have shifted the burden of treaties to the private sector from the public sector, on occasion with the help of the courts.
In effect, the burden of satisfying aboriginal claimants has been extended from not only
the public at large through transfers of land and tax dollars, but to private and small businesses forced to cope with policies that restrict or eliminate their livelihood.
Why it’s accurate to label it as race- or ethnic-based
Defenders of the allocation have argued that it is inaccurate to label the practice as
“race-based” or “ethnic-based.” They argue it instead confers a sort of property right
upon selected Indian bands. A response to this is due. That select Indian bands may be
awarded commercial fishing licences, while other aboriginals are not, does not make
the practice any less race-based merely due to the fact some members of the same
ethnicity are not awarded such preferential allocations. The point is that ethnicity is a
necessary condition for the allocation.
By definition, non-aboriginals—be their ethnicity Japanese, Vietnamese, Caucasian, other, or mixed—cannot be allocated such preferential treatment. It is race-based
in design even if and when it is not categorically stated in such stark and offensive terms.
The best that one can say is that the policy is both race-based (it excludes those of nonaboriginal lineage) and ethnic-based (it also excludes aboriginals from the “wrong” Indian
band or without ties to an Indian band).
Another objection is that the commercial fishery allocations are added as side
agreements to British Columbia’s treaties and thus are not as unchangeable as treaties.

Fraser Institute l www.fraserinstitute.org

Incomplete, Illiberal, and Expensive l 37

That such commercial fishing agreements are not (in some cases though not all) part of
the main text of a treaty is largely irrelevant; the side agreements are enforced by the
government and prevent men and women from all ethnic backgrounds from accessing
the commercial fishery on the Fraser River simultaneously.
Where it is inaccurate to use a “race-based” label
A useful distinction between when it is fair to note the existence of a preferential, race- or
ethnic-based right, and when it is not, turns on the distinction between inherited rights
versus privileges or exceptions later awarded based on race or ethnicity. For example, it
would be incorrect to label the inheritance of property (individually or collectively), or
the right to fish for food and ceremonial purposes, as “race-based.”
In contrast, the claim of commercial fishing, which has not been proven to exist
pre-European contact (or has already been proven in the courts not to exist) but is anyway awarded by policy or by negotiation, is accurately labelled race- or ethnic-based.
Why should Canadians care?
Some observers may wonder why this matters or should matter to Canadians at
large. There are four significant reasons.
First, under section 15(1) of the Canadian Charter of Rights and Freedoms,
equality is a constitutional right guaranteed to all Canadians. Few Canadians who
work in offices or on oil rigs would think it proper that they must stay home some
days without pay while only select status Indians go to work that day.
Second, while section 15(2) of the Charter provides room for exceptions to
equality provisions and allows for affirmative action programs, a fact the Supreme
Court noted in R. v. Kapp (2008), the Charter does not mandate such quotas. [10]
While aboriginal rights (sections 25 and 35) are not abridged by other Charter provisions, neither section 15(2) nor sections 25 and 35 require governments to enact
affirmative action programs. Thus, governments have a choice on whether to enact
such policies or, in the case of treaties, to negotiate quotas as part of treaties or
treaty side agreements.
As to the claim that an aboriginal-only commercial fishery is a right related to
aboriginal rights or treaties, the Supreme Court of Canada has consistently rejected
the claim of a general aboriginal right to exclusive commercial fishery activities.

[10]

Section 15(2) of the Charter of Rights and Freedoms is as follows: subsection (1) does not preclude any
law, program, or activity that has as its object the amelioration of conditions of disadvantaged individuals or groups including those that are disadvantaged because of race, national or ethnic origin, colour,
religion, sex, age, or mental or physical disability.
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In Mitchell v. M.N.R. (2001), the Supreme Court of Canada noted that a mere
claim of a pre-existing aboriginal practice is not enough to prove the same. The
courts noted that the test to establish an aboriginal right …
focuses on the integral, defining features of the relevant aboriginal society
before the Crown’s assertion of sovereignty. A claimant must prove that a modern practice, custom, or tradition has a reasonable degree of continuity with a
practice, tradition, or custom that was in existence prior to contact with the
Europeans. The practice, tradition, or custom must have been integral to the
distinctive culture of the aboriginal people in the sense that it distinguished
or characterized their traditional culture and lay at the core of the aboriginal
people’s identity. (p. 3)
Third, in the case of commercial fisheries on Canada’s west coast, widespread
racial integration existed before a 1992 Department of Fisheries and Oceans policy began
to divide fisherman by race. Prior to 1992, between 35% and 40% of the commercial
salmon fishery was already composed of aboriginal Canadians (Eidsvik, 2006, June 23).
In 2003, aboriginal people held 27% of all licences issued for commercial fishing that year
(C-DFO, 2004: 11).
To put these numbers in their proper perspective, recall that only 4.8% of BC’s
population claims aboriginal ancestry of some sort, with a smaller percentage—3.2%,
classified as North American Indian—who would be directly relevant to treaty matters
in British Columbia (Statistics Canada, 2008).
Regardless of one’s views on the desirability of quotas to right a past wrong
suffered by an identifiable group, if there was ever an industry that did not require
such amelioration based on the statistics, the west coast commercial fishery in salmon
should be it.
Fourth, the Department of Fisheries and Oceans’s 1992 policy, its continuance,
and now its inclusion in treaties such as Nisga’a, Tsawwassen, and those in earlier
stages, has created and will continue to create new victims of discrimination. Justice
may be colour- and race-blind, but the negotiating positions of the federal and British
Columbia governments are not.
Fifth, there are existing property rights and skills connected to the commercial
fishing industry. It is no small matter to force out existing commercial fishermen—
even with compensation—which necessitates wholly new careers for those who may
be unable or too old to pursue them, and to do so on the basis of a policy that is legally
and constitutionally unnecessary.
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Segregated commercial fishing is not a constitutional right:
A review of the constitution and the court decisions
To expand on the mistaken notion that segregated commercial fishing for aboriginals
is a constitutional right, those who assert this are most likely thinking of the constitutional right to hunt, fish and collect for ceremonial purposes or sustenance for Indians.
That is a section 35 right. However, defenders of the 1992 policy have attempted to create and equate, in the public mind, a right to fish commercially (which every Canadian,
Indian status, aboriginal, or not, possesses) with the right to a segregated and thus
preferential commercial fishery, which does not have constitutional protection. Sto:lo
Chief Doug Kelly’s writing in 2006 is an example of where the two concepts have been
confused in public statements from some aboriginal leaders:

The [BC Court of Appeal] ruled that the fisheries minister has the authority to
issue permits for the harvest of salmon for sale. Since 1992, Progressive Conservative and Liberal fisheries ministers have issued licences to First Nations
communities to catch and sell salmon.
In 1827, at Fort Langley, the Hudson’s Bay Company began a profitable
trade with Sto:lo for salmon. In the late 1870s, the commercial fishing industry
demanded that the government outlaw the Sto:lo from selling, bartering or trading their catch. The Sto:lo did not accept this racist regulation and continued to
sell salmon. In the 1870s and today, the conflict on the Fraser fishery is rooted
in economics and not race. (Kelly, 2006, July 21)
Similarly, Thomas Berger has argued:
Could I also say that in the measures taken to protect, for all time, those hunting,
fishing, and trapping rights, it is sometimes said by opponents of these treaties
that these are race-based documents, race-based rights. Well they’re not, and
don’t let anybody ever tell you that they are. They are rights based on the single
fact that when the Europeans came here this land was occupied by aboriginal
people with political communities of their own, their own religions, their own
economy, their own culture, their own way of life, their own civilization and it
is because those political communities are still in our midst that we are bound
to make treaties with them that offer them a fair and distinct and contemporary
place in the life of Canada, nothing to do with race. (Berger, 2007)
Kelly’s assertion that fisheries ministers have the right to issue permits is correct and
that has never been at issue. What should be challenged in the court of public opinion
and in policy is the decision by the Department of Fisheries and Oceans to ban aboriginal and non-aboriginal commercial fishermen who do not belong to select bands from
harvesting salmon on days where select Indian fishermen fish commercially. Similarly,
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Berger is correct that hunting et al. were practiced before the arrival of Europeans—
but that is not the same as a correct assertion about modern, large-scale commercial
fishing fleets. The latter cannot and should not be confused with the former.
Also, Kelly’s assertion regarding the 1870s regulation is incorrect. The 1870s
regulation required all Canadians, including aboriginals, to have a commercial fishing license to sell fish. However, no one was prevented from selling fish—one just
had to have a license. At the same time, only aboriginals were given special access to
harvest fish for their own food consumption with nets and other gear banned in noncommercial fisheries for other Canadians. Rather than being penalized, aboriginal
Canadians had access to the public commercial fishery and to their private food fishery.
In contrast, the 1992 Department of Fisheries and Oceans regulation was, in fact, an
example of exclusion based on ethnicity/race.
The case law on segregated commercial fisheries
Canadian courts have consistently ruled there is no constitutional aboriginal right to a
commercial salmon fishery on BC’s Fraser River. By extension, there is no obligation to
include such set-asides in treaties, and such inclusions are wholly arbitrary. The courts
have ruled that where a property right and practice that pre-dated European contact
can be proven, the aboriginal collective in question can claim a property right for such
an activity. The relevant case law is as follows.
R. v. Sparrow, 1990
Despite the reality of court decisions which have not endorsed an exclusive aboriginal
right to fish commercially, some mistakenly believe the 1992 Department of Fisheries
and Oceans policy was the result of two court decisions, the first being a 1990 Supreme
Court decision (R. v. Sparrow, 1990).
In reality, the judges in Sparrow expressly left the question of an aboriginal right
to fish commercially for another time and another case. Note the court’s delineation:

In the courts below, the case at bar was not presented on the footing of an
aboriginal right to fish for commercial or livelihood purposes. Rather, the focus
was and continues to be on the validity of a net length restriction affecting the
appellant’s food fishing licence. We therefore adopt the Court of Appeal’s characterization of the right for the purpose of this appeal, and confine our reasons
to the meaning of the constitutional recognition and affirmation of the existing
aboriginal right to fish for food and social and ceremonial purposes. (R. v. Sparrow, 1990: p. 29)
To summarize, as the Library of Parliament notes, “In Sparrow, the Supreme Court
refused to examine the question of an aboriginal right to fish for commercial purposes”
(C-LP, 1996).
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Also, as evidence that Department of Fisheries and Oceans policies were driven
by politics and not legal or constitutional necessity, consider the testimony from then
Minister of Fisheries and Oceans, John Crosbie, in May 1993. In testimony before the
Standing Committee on Forestry and Fisheries and in reference to segregated fishing
in 1992, then an experimental pilot project, Crosbie noted the government’s reasons
were political and also related to an experiment in controlling poaching:
With respect to these experiments, the three experiments with reference to the
sale of fish, they are not dictated by the Sparrow case. We are not saying that
we have to do this because of Sparrow. We’re doing this because we think it’s
the best public policy, because we know for years and years in British Columbia
and elsewhere there’s been poaching of fish. We call it poaching. The aboriginals
say they have a right to it. The aboriginals have been taking fish and selling fish
illegally in great quantities.
We are trying to avoid that by getting so that we know and agree with the
aboriginals, and on an experimental basis, how much fish they can take and sell,
and we can regulate how it’s being sold. We know exactly how much fish is being
handled that way, it’s an experiment to see whether this is a better way to do
it because we don’t want the BC fishing industry wrecked by years of litigation
as we try to prosecute Indians, with confrontation and possible bloodshed that
might ensue because the aboriginals believe they have a right to take and sell
the fish. Many others don’t think they do. (Crosbie, 1993, May 6)

R. v. Van Der Peet, 1996
In R. v. Van Der Peet, the Supreme Court of Canada rejected claims of an aboriginal
right to a commercial salmon fishery in the case of a Sto:lo woman. Dorothy Van Der
Peet was caught selling 10 salmon caught under the authority of an Indian food fish
licence, contrary to section 27(5) of the British Columbia Fishery (General) Regulations,
which prohibit the sale or barter of fish caught under such a licence. The trial judge
held that the Sto:los’ aboriginal right to fish for food and ceremonial purposes did not
include the right to sell the fish; consequently, he convicted the appellant. The Sto:lo
petitioned the Supreme Court to reopen the case.
The Supreme Court of Canada refused the request and upheld the conviction. It ruled that, in this case, it was the Hudson’s Bay Company that “the appellant
has failed to demonstrate that the exchange of fish for money or other goods was
an integral part of the distinctive Sto:lo society which existed prior to contact. The
exchange of fish took place, but was not a central, significant or defining feature of
Sto:lo society” (R. v. Van Der Peet, 1996: par. 91).
Instead and in general, the claim to a commercial right turns on matters of fact,
such as whether a commercial harvest existed before European contact. That will likely
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never happen as regards the Fraser River because, as the Supreme Court of Canada
noted when it quoted the provincial court justice:
A market as such for salmon was not present but created by European traders,
primarily the Hudson’s Bay Company. At Fort Langley, the Sto:lo were able to
catch and deliver fresh salmon to the traders where it was salted and exported.
This use was clearly different in nature and quantity from aboriginal activity.
Trade in dried salmon with the fort was clearly dependent upon Sto:lo first satisfying
their own requirements for food and ceremony. (R. v. Van Der Peet, 1996: par. 84)
The court also noted the Sto:lo had no access to salt for food preservation.
R. v. N.T.C. Smokehouse Ltd, 1996
In another 1996 case, R. v. N.T.C. Smokehouse Ltd, the majority on the Supreme Court
endorsed the trial judge’s conclusions that sales of fish (pre-European contact) were
“few and far between” and “incidental” (par. 26) to potlatches and ceremonies; they did
not constitute an aboriginal right to commercially sell fish, contrary to the claim of the
appellant, a food processor, charged with selling and purchasing fish not caught under
the authority of a commercial fishing licence.
R. v. Gladstone, 1996
In R. v. Gladstone (1996), the court found a historic commercial right to harvest
herring-spawn-on-kelp for one band. That decision did not extend a right to commercially harvest salmon on the Fraser River. There is no general constitutional right
to a separate, segregated, preferential commercial fishery based on aboriginal status.
In the case of the Sto:lo, as Kelly himself notes, the commercial aspect began with
European contact, with the Hudson’s Bay Company.
R. v. Kapp, 2003, 2006, 2007, 2008
Kapp, as noted earlier is a case initiated by 145 west coast commercial fishermen, salmon
gillnetters engaged in an illegal, closed fishing day in 1998 to protest Department of
Fisheries and Oceans policy in force since 1992. Fifty-four fishermen were arrested and,
at trial, asserted their section 15 rights to equality in defense, i.e., that the restricted
fishing day for select status Indians violated the Canadian Charter of Rights and Freedoms The BC Provincial Court ruled such restricted fisheries were unconstitutional
(R. v. Kapp, 2003); the BC Court of Appeal in R. v. Kapp (2006) did not agree that such
quotas were unconstitutional.
In their 2007 arguments before the Supreme Court, the lawyers who argued
against such an interpretation noted that if governments can anywhere at any time use
section 25 to enact any sort of racially discriminatory policy and the Supreme Court of
Canada would not see fit to limit such government-imposed discrimination, the effect
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would be to nullify section 15(1). There would, in effect, be no equality rights if section
25 could always trump section 15(1)’s equality rights (Carpay, 2007, Dec. 11).
In R. v. Kapp (2008), the Supreme Court of Canada found that the communal
fishing licence granted by the federal government fell within the ambit of section
15(2) of the Charter. As a result, the court ruled that the appellants’ claim of a violation of section 15(1)—the claim their equality rights under that section had been
violated —cannot succeed:
Through s. 15(2), the Charter preserves the right of governments to implement
such programs, without fear of challenge under s. 15(1). It is thus open to the
government, when faced with a s. 15 claim, to establish that the impugned program falls under s. 15(2) and is therefore constitutional. If the government fails
to do so, the program must then receive full scrutiny under s. 15(1) to determine
whether its impact is discriminatory. (R. v. Kapp, 2008)
The end result of the Supreme Court’s 2008 decision is that the federal government may
allocate commercial fishing privileges in a discriminatory manner given section 15(2) of
the Charter; the ruling does not create a statutory obligation for the government to do
so, as the court noted in its comment on section 15(2) in its judgment (R. v. Kapp, 2008:
par. 32). Thus, while the federal government may engage in the creation of quotas or in
allowing preferential access to the commercial fishery, there is no requirement that it do
so—not as part of a Department of Fisheries and Oceans policy, nor in side agreements
to treaties under negotiation. Such policy can be forsworn by the federal government.
Summary of cases—BC courts
In summary of the lower court decisions, it is critical to understand what BC courts did
not say. The BC Court of Appeal did not require aboriginal-only commercial fishery
days. That a government may enact quotas in commercial fisheries or anywhere else is
not akin to a ruling that governments must enact quotas. Similarly, while the governments involved in treaty negotiations may entrench commercial fishery set-asides in
new treaties, may does not equal must.
Summary of cases—Supreme Court of Canada
In 1996, the Supreme Court of Canada ruled definitively there is no aboriginal right to
a commercial salmon fishery. Where pre-European commercial activity can be proven,
as in R. v. Gladstone (1996), the Supreme Court enforced what was proved to be a preexisting property right. On the public policy question, even if one asserts that quotas
are desirable, the issue of commercial fishing awarded to claimants based on race
and ethnic background will remain in the public policy arena as an issue for politicians, civil servants and the public to decide. It is not, including after R. v. Kapp
(2008), a constitutional right.
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The right to earn a living by fishing commercially is, in fact, a constitutional
right possessed by all Canadians. The segregated aboriginal commercial fishery was
not created by Canada’s courts, but by the Department of Fisheries and Oceans in
1992. It has continued ever since, and is now being incorporated into side agreements
adjacent to treaties.
Having lost the Smokehouse and Van Der Peet cases in the Supreme Court of
Canada in 1996, some proponents now claim that each fishery has to be decided on
a case by case basis. In reality, all aboriginal rights cases are fact specific. However,
certain assumptions can be made about commercial fisheries: First, it will be very
difficult to prove a commercial right to salmon because any group that had access
to salmon had no one with whom to trade; historically, aboriginal groups who fished
for salmon found that their neighbors had salmon as well. Second, in the absence of a
means to preserve salmon, it could not be stored or transported long distances. Third,
with respect to overland transportation, the law of diminishing returns would diminish the attempt to pack salmon—including dried salmon—on one’s back and traveling
long distances.
The political and bureaucratic responses
In July 2006, in response to this author’s column in the Calgary Herald which argued
the federal government under Prime Minister Stephen Harper was de facto endorsing
the continuance of race-based fisheries, the prime minister wrote the newspaper to
state: “Let me also be clear, in the coming months, we will strike a judicial inquiry into
the collapse of the Fraser River salmon fishery and oppose racially divided fisheries
programs” (Harper, 2006, July 7). Then Indian Affairs Minister Jim Prentice reaffirmed
Harper’s promise with his own mid-July statement that the Conservative government
was “not supportive of a racially segregated fishery. We are supportive of a policy of
equality of access to the commercial fishery” (Bridge, 2006, July 14).
Two years later, the stated positions of Harper and Prentice have not translated
into a change of the federal government’s position in treaty negotiations. Instead, the
policy responses have been confused at best and contradictory at worst. Furthermore,
the prime minister’s promise to strike a judicial inquiry has not come to fruition.
In October 2006, Prentice, on behalf of the Conservative government and along
with the government of British Columbia, signed a treaty with the Lheidli T’enneh
band near Prince George. There, a side agreement provides for a Lheidli T’enneh-only
share of the commercial harvest for Upper Fraser sockeye salmon.
The agreement’s fishing fact sheet notes the “harvest agreement provides
Lheidli T’enneh with a ‘defined share’ of the Canadian Commercial Total Allowable
Catch for Upper Fraser sockeye,” (BC-MARR, 2006b). In defence, the Indian Affairs
Minister stated, “This is not a fishery on the Fraser River that we’re proposing that is
racially segregated. It is quota-segregated, if you will, or harvest allotment-segregated”
(O’Neill, 2006, November 9).
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Defenders might argue that it does not represent a reversal of the prime minister’s policy to end commercial fishing rights based on race, as the agreement’s own
fishing fact sheet clearly states, “it and its management would be integrated within the
general commercial fishery” (BC-MARR, 2006b).
That the management of the commercial harvest is integrated is irrelevant. The
reversal of the Harper-Prentice announced policy to disallow race-based fishing is
evidenced in the guaranteed Lheidli T’enneh share, not in who manages that share.
However, the BC Treaty Commission has defended the inclusion of ethnically guaranteed shares of the commercial fishery in the following manner:
Long before there was an official commercial fishery in British Columbia, First
Nations had been trading fish among themselves and with European settlers. As
commercial fishing evolved, aboriginal people had less and less access to fish as
a means of maintaining their livelihoods.
The Supreme Court of Canada’s decision in Sparrow (1990) was a major
turning point for aboriginal rights, and specifically aboriginal fishing rights. In
this case, the Musqueam Nation was asserting an aboriginal right to fish; the
Government of Canada argued that First Nations had only those rights granted by the Fisheries Act and regulations. The court ruled that aboriginal rights
could only be taken away by clear and explicit legislation, and the Fisheries Act
had never extinguished aboriginal or treaty rights. Concerns have been raised
that there will be job losses and economic decline among non-aboriginal fishers
and supporting industries—that treaties will take away part of somebody else’s
livelihood. Treaty negotiations strive to find a balance between providing First
Nations with a greater role in the management and commercial use of fish, while
protecting the interests of non-aboriginal fishers.
Aboriginal and non-aboriginal fisheries co-exist and will continue to do
so. For example, the Nisga’a treaty and harvest agreement set out an annual
allocation of salmon catch. This right is subject to conservation and allocations
may be reduced comprising, on average, approximately 26% of the Canadian
Nass River total allowable stock. The treaty also established a Joint Fisheries
Management Committee to facilitate the cooperative planning and conduct of
Nisga’a fisheries and enhancement activities. (BCTC, 2005: 18-19)
The Treaty Commission’s argument is incorrect and it misleads the public as it applies
to commercial fisheries. As already noted, and as Supreme Court of Canada decisions
subsequent to Sparrow have made clear, the aboriginal right to fish is one related to
sustenance and not to commercial fishing. Even the 2004 report to the Department of
Fisheries and Oceans from Donald McRae and Peter Pearse is clear on this point. The
authors detail the legal and constitutional distinctions between an aboriginal “food
fishery,” which they argue has been recognized by the Supreme Court of Canada “as a
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right,” and a commercial fishery, which has not: “The commercial fishery, by contrast,
has been held not to be a general aboriginal right but one that must be proved on a
case-by-case basis in the light of the particular historical circumstances of each First
Nation” (C-DFO, 2004: 9). The authors make clear that harvest agreements—the side
agreements to treaties now being negotiated—would take priority over other forms of
fishing, and that such agreements provide for guaranteed shares of the commercial
fishery: “The combined effect of future treaties and harvest agreements will provide
First Nations with defined shares of the catch for the aboriginal food fishery as well as
for commercial purposes. The right to fish in the aboriginal food fishery will enjoy the
security of constitutional protection, will be perpetual, and will take priority over all
other fisheries” (C-DFO, 2004: 14).
The authors downplay fears that the commercial fishery will be wholly transferred to status Indians as additional treaties with harvest agreements are signed: “In
our view, the concern that harvest agreements provide better rights than those of
existing commercial fishers should be addressed not by reducing one group’s rights
but by ensuring that all groups have rights appropriate for the conduct of a fishery. The
objective should be a fully integrated commercial fishery based on long term security
for all fishers” (C-DFO, 2004: 15).
The authors also argue that, at most, 33% to 38% for sockeye salmon catch will be
reserved for status Indians if extrapolated to all aboriginal governments in BC, though
they admit their calculations have limitations (C-DFO, 2004: 16). They also claim that
“treaty making resolves historic issues of inequity and provides for sharing of the fishery between aboriginal and non-aboriginal people” (C-DFO, 2004: 18).
However, the language employed to persuade a reader—“fully integrated commercial fishery” and “sharing”—might give the reader the impression that aboriginal
and non-aboriginal fishermen not part of the favoured Indian band will participate on
an equal playing field in the commercial fishery.
This is inaccurate. To illustrate, consider the permit system available to hikers on
the West Coast Trail every year. If one group has preferred first access to such permits,
there will necessarily be fewer permits remaining. This is the situation aboriginal and
non-aboriginal fishermen find themselves in vis-à-vis guaranteed harvest agreements
for select Indian bands now being agreed to by the federal and BC governments.
Also, the new policy hurts the market value of licenses in the area, given the reality that licenses will not be transferable to non-Indian people; in any event, buying out
commercial licences does not solve the inequity created by preferential treatment.
First, a buy out, voluntary though it may be, is “voluntary” in the sense that a
fisherman sees the writing on the wall that his or her future catches will be continually
restricted if not eliminated in certain years by virtue of expanding guaranteed shares
to status Indian fishermen with guaranteed allotments. The result may be to sell under
duress. Second, a buy out does not necessarily translate into income later in life; the
commercial fishery may be, and in some cases is, the only occupation some fishermen
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know. Third, insofar as the buy out occurs, taxpayers must pay for buy outs that were
wholly unnecessary to begin with. The preferential treatment whether from the 1992
Department of Fisheries and Oceans decision to separate fishermen by ethnicity/race
or now by harvest agreements attached to treaties are government-created policies,
and unnecessary ones at that. The relevant departments and negotiators have given
taxpayers an invoice for buyouts that would have been unnecessary were it not for the
government’s own policies.
Fourth, government policy has created an industry divided by racial or ethnic
background, and one which will be mostly if not completely off-limits in perpetuity to
other Canadians. Thus, other Canadians (including aboriginals who do not belong to
the “right” Indian collective), and those of every other ancestry, cannot and will not be
able to participate in the commercial fishing industry in British Columbia.
The BC, federal, and aboriginal governments have created, divided, and counted
by race/ethnicity in a manner that would be unthinkable if applied to office environments, oil rigs, the teaching profession, or any other career. In so doing, the parties have
created and cemented an illiberal, clannish approach to human interaction. Moreover,
they have already created new victims in a manner that replicates the worst and most
divisive social policies of past generations. Further entrenchment of a divisive 1992
policy in harvest agreements will only mean more of the same.
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The new victims
One of the many contrasts between traditional justice and cosmic justice is that
traditional justice involves the rules under which flesh-and-blood human beings
interact, while cosmic justice encompasses not only contemporary individuals
and groups, but also group abstractions extending over generations, or even
centuries … We can, of course, create new injustices among our flesh-and-blood
contemporaries for the sake of symbolic expiation.
—Thomas Sowell, The Quest for Cosmic Justice (1999: 31)

Victim #1: Kim Nguyen, immigrant from Vietnam
Kim Nguyen was the first woman of Vietnamese ancestry to join the BC fishing industry. Nguyen came to Canada after fleeing Vietnam in 1979 on an over-crowded freighter
at the age of 11. Nguyen, along with 1,000 other refugees, was temporarily stranded on
a Chinese island while the freighter was being repaired after hitting a reef. She suffered
from dysentery while others died, and was saved from death by the Red Cross. After
three months in a refugee camp in Hong Kong, Nguyen was given refugee status in
Canada, and initially settled in Edmonton.
Nguyen knew no English when she came to Canada, and possessed no money.
(Her uncle, who had all his other property confiscated by the Vietnamese government,
gave Nguyen 14 ounces of gold which she used to help bribe her way out of Vietnam.) In
Canada, she worked three jobs and learned English in the evenings. After several years,
she saved $27,000 and was able to make a down payment for a commercial salmon
fishing vessel in Vancouver.
In court, in testimony against the federal government’s policy of awarding fishing days by race, Nguyen testified:
When I became a Canadian, I remember when I swear, I obey the law. I have freedom to speak. Equal rights, and everything. We wants, one fishery do for everybody
the same and equal. They can have it; we can have it, too. I got the family; they got
the family, too ... They fish; we sit ... We come to this country, to freedom ... We love
fishing. We don’t want to leave the fishing business. (R. v. Kapp, 2003: par. 116)
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Victim #2: George Horne, member of Saanich First Nations
George Horne is an aboriginal Canadian who began fishing as a teenager. Horne
relayed his account to the director of the BC Fisheries Survival Coalition in 2006 who
wrote of his story:
Horne is a Canadian of aboriginal ancestry who belongs to the Saanich Indian
Band. He gained his first boat by rebuilding a derelict when he was 14 years old.
He still can’t write, but he can read a little. He built his life around the commercial fishery and now owns two boats. Until the protest in 1998, he fished
for almost 50 years without a fisheries infraction. A quiet man of few words, he
expressed his intense frustration at trial by saying that it was “too hard” to stay
tied to the dock and then listen to Musqueam fishermen brag about how much
money they were making. (Eidsvik, 2006, June 23)

Victim #3: Leslie Budden (and her grandfather, Rintaro Hayashi)
One Canadian of Japanese ancestry, Leslie Budden, wrote to Prime Minister Stephen
Harper in 2006 to note how her family was now undergoing discrimination for the
second time in a century because they were not of the proper race:
As a Canadian of Japanese ancestry, I am especially disappointed that my family and fellow Canadians must suffer this workplace discrimination for a second time in history. In the 1920s, long before the “rationalized racism” against
Japanese-Canadians during the Second World War, the Department of Fisheries
and Oceans first tried to create race-based commercial fisheries as was noted in
this excerpt from the 1922 Report of the BC Fisheries Commission:
“Reduction of fishing licenses to other than white British
subjects and indians: Our investigations have made it clear to us that all
the interests concerned, excepting of course the Japanese Fishermens’ Associations and allied interests, profess to be at one as to the desirability of having
white fishermen employed to a greater extent in the salmon fishery of British
Columbia. Members of the House of Commons from the Pacific province, white
fishermen’s associations, Indian fishermen and their representatives … and the
people of British Columbia generally, have consistently and strongly urged that
steps be taken towards restoring the fishery to white fishermen and Indians …
As a result of this pressure the department, in June last, decided to gradually
eliminate the oriental fishermen from the fishery by beginning in 1923 with the
following reduction in the number of licenses issued in 1922.”
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In addition to race-based licenses, Canadians of Japanese ancestry were
prohibited from fishing in certain parts of the coast and government even
imposed gear restrictions. When the fishing industry advanced to motorized
vessels, the Department of Fisheries and Oceans restricted Japanese fishermen
to sailing boats. My grandfather Rintaro Hayashi recalled taunts of “Come on
Japs! Hurry up!” as white and Indian fishermen motored swiftly upriver. But
the Japanese fishermen protested, went to court, and won. Equal rights were
restored in the fishery by the Privy Council in England in 1929 …
Sadly, almost 70 years later, in 1992, the federal government again imposed
racial discrimination in BC’s commercial salmon fishery by introducing exclusive commercial fisheries for a few select aboriginal groups. All other Canadians, including other Canadians of aboriginal ancestry, must remain tied to the
dock or face possible arrest, jailing, prosecution, and fines.
Fourteen years later, BC fishing families are still battling this racial segregation. Following in the footsteps of Japanese fishermen in the 1920s, fishermen
of all races held protest fisheries and are now waiting the judgement of BC’s
highest court …
In the meantime, I just have one question: what should I tell my children when they ask why there is racial segregation in my workplace in 2006?
(Budden, 2006, June 6)

Treaties (or side agreements) with commercial fishing components
The discrimination spoken of by Nguyen, Horne and Budden is now being entrenched
in side agreements attached to treaties. The first was with the Nisga’a (C-DFO, 2000),
then Lheidli T’enneh (BC-MARR, 2006b), Tsawwassen (BC-MARR, 2006i), and the
Maa-nulth (BC-MARR, 2006j). The language contained in the published agreements
in principle would lead any reasonable reader to conclude that the same is planned for
a multitude of side agreements yet to be signed.
Admitted segregation: The fisheries minister
In March 2008, Minister of Fisheries Loyola Hearn wrote M.P. John Cummins to
note that:

The commercial and recreational fisheries were severely curtailed in 2005, and
in 2007 were excluded from harvesting to address [Forest Stewardship Council]
First Nations’ allocations … [the Department of Fisheries and Oceans] seeks to
manage fisheries in a manner consistent with R. v. Sparrow (1990) and other
Supreme Court of Canada decisions, and fisheries for domestic purposes could
be the only fisheries in years of low abundance. (Loyola Hearn, personal communication, March 3, 2008)
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Minister Hearn’s response merely confirms that aboriginal and non-aboriginal fishermen who do not belong to the “right” collective, i.e., an Indian band with commercial
fish allocations awarded by the Department of Fisheries and Oceans were relegated to
the docks while the government-preferred groups harvested salmon.
This problem will only multiply as more aboriginal governments receive commercial fishery allocations. Member of Parliament John Cummins has noted that if the
0.78% of the total allowable catch of Fraser River sockeye granted to the 273 Tsawwassen band members for their commercial allocation is extrapolated province-wide to
other bands claiming Fraser River salmon, the result would be an equivalent of 177%
of the total allowable catch being committed to all aboriginal bands and larger than
the entire Sockeye run in 91 of the last 113 years (Cummins, 2007: 4-5). The minister
of fisheries disputes Cummins’s analysis and asserts that extrapolation of allowable
catch based on a per capita analysis from the Tsawwassen side agreement on fisheries
is incorrect (Loyola Hearn, personal communication, March 3, 2008).
More bureaucracy, overlap, consultation, and possible conflicts of interest
Similar to other aspects of the treaties now being negotiated, which create a thicket of
consultation requirements, the harvest agreements now being negotiated are rife with
real and potential problems of the same variety.
First, insofar as separate fish management boards are created as part of the
agreements, as it exists in Tsawwassen, for example, there is the possibility of conflict
of interest. Any aboriginal government which has an allowable quota but also supervises its own fish catch at the dock is in a conflict of interest. Given the history of overfishing worldwide, it should not be assumed aboriginal fishermen are immune to the
temptation of taking more out of the commons than is sustainable. The “tragedy of the
commons”—individuals attempting to grab his or her personal share of collectively
held resources before others do the same—is ever-present, regardless of ethnicity.
Second, this problem of the tragedy of the commons may be exacerbated where
Indian bands have a licence which is held and used communally. For example, in the
case of the Lheidli T’enneh harvest agreement, the Lheidli T’enneh government retains
the right to determine how the harvest will be allocated among its members (BCMARR, 2006b: 2). The same approach occurs in the Tsawwassen First Nation Harvest
Agreement (BC-MARR, 2006i: 6-7).
Thus, if an Indian band has a licence which allows it to catch “X” pounds of
sockeye salmon, and decides to split the catch between four vessels in that band, the
problem of poaching is exacerbated. In contrast, the Maa-nulth First Nation’s harvest
agreement requires the Maa-nulth to designate “only one vessel for each licence issued”
(BC-MARR, 2006j: 15-16), which is a superior method of apportioning the right to catch,
insofar as individual licence holders are concerned. It is discriminatory and illiberal
to assume that only certain ethnic groups can be trusted with self-enforcement; either
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the tragedy of the commons is a problem regardless of ethnicity or it is not. If it is the
former—and if incentives matter—there can be little justification for self-enforcement.
Third, a tremendous practical problem is the fragmentation of fisheries management. Canada and the US entered into the Pacific Salmon Treaty (1985) because fish
do not respect international borders. If each country fished at its preferred level, there
would be no fish for anyone—an international example of the tragedy of the commons.
It is a known and unfortunate principle of fisheries management that the conservation
benefits of the best managed fishery are exploited and negated by the worst managed
fishery. Thus Canada and the US entered into a treaty to create a single management
authority. Under the treaty process, the governments contemplate dozens of management bodies for migratory fish stocks such as Fraser sockeye, thus fragmenting fisheries management to the extent that the stock itself will be threatened.
Going forward: Practical problems and practical remedies
A simple and sensible remedy to the problem of ethnically divisive treaties, possible
poaching, regulatory interference and inconsistency, and threatened stocks is for the
federal government to buy existing commercial licenses and award them to aboriginal
governments which desire them with the following proviso: the fishing licence is fully
transferable and the holder of the licence is to be part of the commercial fishery, subject to the same regulations and opportunities as all other licence holders.
In short, the holder of such a licence and the aboriginal governments which
possess them could not set up separate management agreements with the Department of Fisheries and Oceans, could not be allowed to fish on days where others are
not allowed to fish, and would be subject to the same inspections from the same overseer. This would require taxpayer money—dollars that would not have had to be spent
had it not been for government policy, past and present, on this matter—but it is an
approach preferable to entrenching divisive, racially-determined shares of commercial
fisheries.
The “new” racial discrimination, circa 1920
In December 2007, John Carpay represented the Japanese Canadian Fishermen’s
Association in the Supreme Court of Canada. The Kapp case was initiated in British
Columbia by aboriginal, Japanese-Canadian, and other Canadian fishermen who did
not belong to the selected Indian bands allowed to fish commercially, and held a protest fishery in 1998.
In his argument, Carpay summed up the case against allowing section 15(2) of
the Charter, the sub-section which allows for affirmative action, to be applied in this
case. Carpay noted the commercial fishery has long been ethnically mixed and thus
government intervention which divided it along bloodline was unnecessary, divisive,
and made victims of groups like Japanese Canadians—individuals who already suffered
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discrimination in the commercial fishery in the 1920s when the government awarded
fishing quotas to Caucasians and aboriginals at the expense of Japanese fishermen:
And in this factual scenario, we have a racially separate commercial fishery for
people with bloodline ties to the Musqueam and the Tsawwassen, and it’s a finding of fact at trial that aboriginals are advantaged in the commercial fishery.
What is very relevant is that the commercial fishery is 30% to 48% owned
and operated by aboriginals, so this is the last place in the world, if there’s any
need for section 15(2) program … where one is needed.
For fishermen of Japanese ancestry, history is repeating itself. Both in
the 1920s and currently under the Pilot Sales Program, Japanese Canadians are
excluded from equal access. In both the 1920s and under the Pilot Sales Program,
the federal government is pursuing a positive goal of trying to help some people,
but inevitably that comes at the expense of others. In the 1920s and under the
Pilot Sales Program, Japanese Canadians are not treated as individuals, but they
are treated as members of a racial class … I submit that [it] is inherently discriminatory to be treated as a member of a racial class, especially in this context where the individual fishers designated by the Musqueam and Tsawwassen
Bands are not disadvantaged.
The message that the Japanese Canadians are receiving in the 1920s, and
currently under the Pilot Sales Program, is that they are not equally deserving
of concern and respect and consideration.
And in response to a question you’ve asked of my friend about stereotyping, I submit that, for Japanese Canadians, the fishery is an integral component
of their culture, their heritage, and their identity. They have been fishing for
thousands of years and, here in Canada, they have been in the commercial fishery alongside Indians and Caucasians since the 1800s.
And that is the stereotype that is at play here, and there was no evidence
adduced at trial to support this. The stereotype is that fishing for Japanese Canadians or for Canadians of other ancestries is somehow less important and less
valuable than the commercial fishery is to aboriginals, and that’s a stereotype
that is wrong and that underlies this policy. (Carpay, 2007, Dec. 11)
As noted previously, the Supreme Court did not accept Carpay’s argument on why
section 15(2) was not applicable in this case. However, as section 15(2) does not require
affirmative action, the ultimate decision on whether to enact such measures is yet
up to governments, including whether to include such discriminatory quotas in side
agreements to treaties.
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Example #2: Voting rights not guaranteed for non-aboriginals

For every dollar we collect from our own members, we will
collect three from non-members.
—Tsawwassen First Nation, in a brochure
to sell the 2007 treaty to its members
(TFN, 2007a)
Beyond the question of raced-based commercial fishery allocations, the treaties now
being signed in British Columbia are, to use Pierre Trudeau’s phrase from 1969, adding
“bricks of discrimination.” With the justification of self-government and the preservation of culture, the federal, British Columbia, and aboriginal governments are cementing the lack of voting rights for non-aboriginals in treaties. This is one of the objections
of non-band members who lease land from bands, such as that which occurs on the
Westbank and Musqueam Reserves.
In most cases, the treaties signed or about to be signed have only advisory
requirements for voting rights for non-aboriginals or aboriginals, not members of
the First Nation in question—requirements which can yet be evaded. In most cases,
the language surrounding the issue of representation allows for the decision on nonaboriginal voting and representation to be made by the aboriginal government itself.
Nisga’a

The Nisga’a treaty notes that the Nisga’a government “will consult with individuals
who are ordinarily resident within Nisga’a lands and who are not Nisga’a citizens.” The
agreement provides that non-Nisga’a may “participate.” For further clarification, the
treaty states that the participation means “a reasonable opportunity” and “the ability to
vote for or become members of the Nisga’a Public Institution.” While at first glance the
treaty may seem to guarantee the right to vote for non-aboriginals, a further clarification notes that the above directives may be replaced by “other comparable measures”
(C-INAC, 1999: 163).
Tsawwassen
The Tsawwassen First Nation Final Agreement provides that “Tsawwassen institutions
will consult with non-members” about decisions that “directly and significantly affect
those non-members,” that non-aboriginals may participate in the decision-making
processes including running for office and voting. Also, if members of a Tsawwassen
institution are not elected, the Agreement provides that a non-native may be selected by other non-aboriginals to participate in discussions and to vote on matters that
directly and significantly affect non-members on Tsawwassen land. The final agreement also promises to provide for access and review procedures.
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Despite the clause that provides for voting for non-members, the Tsawwassen
First Nation may require that a majority of the members of the Tsawwassen Public
Institution must be Tsawwassen members. As with the Nisga’a treaty, the Tsawwassen
government may use “other comparable measures” to achieve the above goals (BCMARR, 2006e: 138-139).
Lheidli T’enneh
The Lheidli T’enneh Final Agreement limits non-members to the opportunity to participate in the decision-making processes of a Lheidli T’enneh Public Institution if
the activities of the Lheidli T’enneh Public Institution directly and significantly affect
non-members (BC-MARR, 2006d: 154).
Maa-nulth

The Maa-nulth First Nations Final Agreement provides for the possibility of nonMaa-nulth to be consulted concerning issues that directly affect them; it also provides for “non-members, or their representatives [to] have the ability to participate
in discussions and vote on decisions of a Maa-nulth First Nation Public Institution”
(BC-MARR, 2006f: 144).
However, notwithstanding that directive, the Maa-nulth aboriginal government
(i.e., not the provincial or federal government) is the one that will establish the means
of participation. Just as crucial, one section of the final agreement notes that “each
Maa-nulth First Nation government may provide that a majority of the members of
its Maa-nulth First Nation Public Institutions will be Maa-nulth First Nation citizens”
(BC-MARR, 2006f: 144).
Sliammon

The Sliammon Agreement in Principle provides for “opportunities or processes
for participation by individuals who are not Sliammon Members … in decisions
of Sliammon Government and Sliammon Public Institutions that affect them.” The
agreement in principle also promises the Sliammon government will consult with
such individuals and provide “access to the appeal and review procedures” for those
with property (BC-MARR, 2003: 62-63).
Yale

The Yale First Nation Agreement in Principle provides for “opportunities or processes
for participation by individuals who are not Yale First Nation members… regarding
decisions of Yale First Nations government and Yale First Nation Public Institutions
that affect them.” The agreement in principle also promises the Yale government will
consult with such individuals and provide “access to the appeal and review procedures”
for those with property (BC-MARR, 2006g: 34).
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In-SHUCK-ch
The In-SHUCK-ch Nation Agreement in Principle notes that the final agreement and the
governance agreement “will provide opportunities or processes for consultation with,
and participation by individuals who are not In-SHUCK-ch Nation citizens” and that
such citizens ,as well as those with property (but who do not reside on In-SHUCK-ch
lands), will have access to appeal and review procedures (BC-MARR, 2006h: 90).
Yekooche

The Yekooche First Nation Agreement in Principle notes that the final agreement and
the governance agreement “will provide opportunities or processes for consultation
with, and participation by individuals who are not Yekooche First Nation citizens” and
that such citizens, as well as those with property (but who do not reside on Yekooche
lands), will have access to appeal and review procedures (BC-MARR, 2005a: 109).
The democratic, legal, and taxation deficit on aboriginal territory
As is clear from the language in the treaties, in final agreements, and agreements in
principle where voting “rights” for non-members exist, they exist at the pleasure of
the aboriginal government; they can also be replaced by other “comparable measures.”
In addition, the aboriginal government always reserves the right to have a majority of
representatives on the political body in question. While the principle of “one person,
one vote” is theoretically possible, there is no requirement and no guarantee that it will
be honored in practice.
This is troublesome on two levels. First, in no other case in Canada is exclusion from voting rights allowed at the whim of the local government. In every other
instance of local government, self-government includes the right of all citizens over the
age of majority to participate in and vote in local elections.
Second, the imbalance between those who pay for services on reserve could become
even more obvious as time progresses, and especially in the case of urban reserves.
Example #3: Tax discrimination in Tsawwassen
Member v. non-Member distinctions
As one example of the treaties being signed and the tax treatment, the Tsawwassen
treaty is instructive. In an undated presentation from the Department of Finance Canada, the department informs the Tsawwassen band that “Canada is prepared to vacate
federal personal income tax and GST tax in favour of taxes imposed by First Nations”
(C-DF, n.d.: slide 10). The presentation notes that the condition is that such First Nation
taxes be applied to all residents, aboriginal and non-aboriginal alike.
In terms of tax revenues produced on Tsawwassen property, the Tsawwassen
government will receive:
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ΛΛ From Tsawwassen members: 100% of the federal income tax, 50% of the provincial
income tax, 100% of the GST, 100% of the property tax, and 50% of the provincial
sales tax paid.
ΛΛ From non-aboriginals: 100% of the property tax revenue and 50% of the provincial
sales tax. The federal government will also share up to 100% of the income tax and
up to 100% of GST revenues with the Tsawwassen government. The federal government notes that there will be a limit on such sharing (in the case of the GST or
federal income tax) where a “significant proportion of revenues [are] derived from
non-members” but no percentage is stated or agreement yet signed (C-DF, n.d.: slide
10). It could be 100% or less depending on what the federal government believes to be
a “significant proportion of revenues.”
The Tsawwassen side agreement on taxes does not address the matter of limits on
such sharing (BC-MARR, 2007a). It is impossible to know if the federal government
will indeed attempt to keep part of the taxes paid by non-aboriginals on Tsawwassen
territory, or if it will one day simply ignore its initial statements on the matter. Either
option is possible.
This admittance on the part of the federal government is another example
of where treaties are being signed with a glaring lack of finality, even on matters of
finance which should have been definitively settled prior to signing. No landlord or
renter would sign a lease agreement where rent was paid according to an as-yet-to-bedetermined percentage of revenues.
What is known is that the undated presentation from the federal ministry of
Finance, Finance notes that “tax revenue is expected to supplement, not replace, ongoing funding to the Tsawwassen First Nation.” (C-DF, n.d.: slide 8). In other words, federal transfers will continue to Tsawwassen, i.e., the already agreed to annual inflationindexed transfers of $2.1 million from senior levels of government.
Most revenues will stay in Tsawwassen—and not fund federal and provincial programs
When the Tsawwassen treaty takes effect, the Tsawwassen government claims that
the taxes paid by members and non-members alike will go to health care and education (TFN, 2007a). This is incorrect. The health care and education services Tsawwassen residents access for most services will be mostly off reserve and paid for by other
Canadians and not by Tsawwassen members. For example, the Tsawwassen government is unlikely to build a hospital for 200 plus members; most health services will be
accessed off reserve and paid for through general revenues to federal and provincial
governments, to which Tsawwassen members will now pay little. Most of the taxes
from Tsawwassen members will remain with the Tsawwassen band and not provincial
and federal governments which fund health care and education.
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As the Tsawwassen government notes, in terms of where taxes will flow, 93% of
all taxes paid by Tsawwassen members will go to the Tsawwassen government with
only 7% flowing to provincial and federal governments, this as stated by the Tsawwassen government in a presentation to its own members (TFN, n.d.: slide 3).
No other local government in the country—which the BC government has, in its
treaty principles, asserted aboriginal self-government would have the characteristics
of—are given such generous financing arrangements. On average, for every dollar paid
in total taxes by a resident in any other Canadian municipality, 92 cents will flow to
provincial and federal governments with just eight cents flowing to the local government (Veldhuis and Walker, 2006). That is almost the reverse of where taxes collected
in Tsawwassen will go.
Where will the Tsawwassen government receive most money: from non-aboriginals and other governments
In a 2007 brochure to members, the Tsawwassen government promoted its treaty by
noting that the “vast majority of taxes [would be] paid by non-members” (TFN, 2007a:
17). The Tsawwassen government notes 78% of taxes accrued will be paid by non-members. “For every dollar we collect from our own members, we will collect three from
non-members,” states the brochure (TFN, 2007a: 17). In another presentation to members, the Tsawwassen government notes that “an overall net inflow of resources to the
community will result” (TFN, n.d.: slide 2) and “most new taxes paid by members will
flow to Tsawwassen and not leave the community” (TFN, n.d.: slide 3).
The politics of exclusion
The practice of awarding exclusive and exclusionary powers to aboriginal governments
is a reversion to pre-twentieth century practice where status (nobility or not), ownership of property, gender, race, and other factors were reasons for exclusion. Had these
treaties been negotiated where Indian reserves were transformed into corporations,
where shareholders and shareholders alone could vote, at least anyone could theoretically become a shareholder. But aboriginal governments are not mere corporations.
They are public institutions with power and potential power over all matters of day-today existence including culture; health services; children and family services; adoption;
elementary, secondary, and post-secondary education; citizenship and elections; and
taxation, among other matters.
Three different justifications for this have been put forward: First, Indian band
members could be overwhelmed and outvoted by other people not intended to benefit from the legal system created for the band. Second, as Justice Williamson notes
in Campbell et al. v. AG BC/AG Cda & Nisga’a Nation et al. (2000), provinces and
municipalities have residency rights for voters (par. 160). Third, residents on Indian
lands always have access to the courts in the event of a dispute.
While a smaller number of Indian band members could be outnumbered by
non-Indian on-reserve voters, one remedy is to turn Indian band property into profit
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Table 2: Tsawwassen taxes* v. BC local governments
Percentage sent to various levels of government
Local

Provincial and federal

Tsawwassen

93%

7%

Other municipalities

8%

92%

*From Tsawwassen members. Revenue flows from non-members may affect this percentage depending on whether the federal government retains some federal taxes.
Sources: Vieldhuis and Walker (2006: 11); TFN (2007c).

or non-profit corporations, and thus each band member would be a shareholder. That
would accomplish the goal of further entrenchment of property rights on reserves,
and remove the concern over being overwhelmed. However, this would only be useful,
and should only be negotiated and agreed to by BC and Canada, if Indian land and the
corporation which holds it are then fully fungible, i.e., if a particular Indian-owned
corporation is subject to liens and lawsuits similar to any other. Absent that design,
leaseholders from such an Indian corporation would have little recourse.
If aboriginal governments refuse to agree to such a model, another response to
the claim that Indian voters might be swamped by non-Indian voters is that such a
risk is the price we all pay for transparent, accountable government. “Taxation without
representation” is not a principle that should be allowed to stand in a liberal democracy,
and aboriginal government should not be the exception.
As for the second justification, and Justice Williamson’s assertion that municipalities have residency requirements, that much is true, but Justice Williamson misses
a relevant fact: a residency requirement based on time will be met given enough time.
A requirement that one be of a certain bloodline can never be rectified. It is akin to the
city of Toronto refusing voting rights to selected ethnicities.
The federal government’s stated policy on voting rights for non-Indians residing
on reserves is as follows: “The federal government acts on the principle that people who
are not members of the First Nation but live on First Nation lands should be included
in the decisions that affect their interests as leaseholders, but not at the expense of the
First Nation’s control over the governance of its own community” (C-INAC, 2006a).
It is impossible to imagine this sentence in any other context within Canadian
society in 2008. It takes little imagination to conceive of public, elite, and political
reaction to any federal statement that were to be worded in the following manner if
the reasoning used above was applied to other Canadians: “The federal government
acts on the principle that people who are not original European settlers of Richmond,
British Columbia but live on Richmond lands should be included in the decisions that
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affect their interests as leaseholders, but not at the expense of Europeans’ control over
the governance of its own community.”
On the third justification—access to the courts—the federal government has
also justified its endorsement of exclusion by asserting that those who believe their
Charter rights to have been infringed upon can always sue: “The Charter of Rights
and Freedoms will apply to all First Nations governments, as it does to other governments in Canada. Any First Nation member, or non-member residing on First Nation
lands, will have the right to challenge the operation of a First Nation government if
that person believes that his or her rights as a Canadian citizen are not recognized or
respected” (C-INAC, 2006a).
That Indian band members and non-aboriginals can both bring a Charter challenge against an aboriginal government is correct. But this is practically irrelevant for
most people. Charter challenges can cost hundreds of thousands of dollars, a sum out
of reach of the average citizen. This is an unreasonable and likely flippant argument, as
it assumes the trial system is accessible, affordable, and transparent. Critically, signatories to the treaties cannot challenge the treaties in the case of the Nisga’a treaty; so
individuals are on their own in attempting to reach the Supreme Court.
In any event, such a challenge may be irrelevant. It is correct that one may bring
a Charter challenge to a treaty, but they would run head-on into section 25 of the
Charter, the aboriginal “notwithstanding clause,” which states:
The guarantee in this Charter of certain rights and freedoms shall not be construed so as to abrogate or derogate from any aboriginal, treaty or other rights
or freedoms that pertain to the Aboriginal Peoples of Canada including
(a) any rights or freedoms that have been recognized by the Royal Proclamation
of October 7, 1763; and
(b) any rights or freedoms that now exist by way of land claims agreements or
may be so acquired.
In fact, section 25 has already been noted in the courts. When BC Liberal Leader
Gordon Campbell challenged the Nisga’a treaty in court in 2000, BC Supreme Court
Justice Williamson turned down the attempt and noted: “If I were wrong in that conclusion, I would nevertheless not give effect to this proposition because I accept the
submission of Mr. Aldridge, on behalf of the Nisga’a Nation, that section 25 of the
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Charter is a complete answer to this argument” (Campbell et al. v. AG BC/AG Cda &
Nisga’a Nation et al., 2000: par. 153). [11]
Instead, when citizens believe themselves to be injured by a local government,
one way to seek redress is through the political system, including turning local officials out of office. In the treaties signed and now being considered, that option is only
available to Indian band members on such lands. For non-Indians, the right to vote is
available only in selected instances, and only at the pleasure of the aboriginal government which is itself the object of a dissatisfied elector. This is highly unrealistic and
unfair. For example, there is always a significant risk in small collectives, such as the
Nisga’a territory, that a viable opposition will fail to coalesce; risks from such a state of
affairs then include that those who do voice opposition might be excluded from medical benefits, subsidized housing, post-secondary education subsidies, and other perks
of being “on side.”
The federal, BC and aboriginal governments are, on such matters, engaged in
the politics of exclusion.

[11] Also, Justice Williamson ruled that the Charter’s section 3 rights—to vote and run for office—were
overruled by section 25 Indian rights (Campbell et al. v. AG BC/AG Cda & Nisga’a Nation et al., 2000:
par. 166).
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Expensive: Part one
Negotiation costs so far—$1.1 billion and rising
Since 1993 and by the end of the current fiscal year (2008-09), the federal, BC and
aboriginal governments will have spent $1.1 billion on treaty negotiations and related
costs. This amounts to $9,536 per registered Indian in BC.
Federal costs: $587 million since 1993
The federal government created the Federal Treaty Negotiations Office (FTNO) in 1992,
under the jurisdiction of the department now known as Indian and Northern Affairs
Canada (INAC). In a 2006 review of treaty costs, the federal auditor general noted that
between fiscal years 1993 and 2006, the federal government spent $426 million on
treaty negotiations with total planned spending to the end of fiscal 2009 estimated at
$587.3 million (C-OAG, 2006: ch. 7: 12), [12] not including loans to aboriginal governments.
British Columbia costs: $260 million since 1993
Between 1993 and 2005, the BC auditor general estimates that the BC government
spent $260 million. This figure includes contributions (grants) to aboriginal governments to cover part of their costs (BC-OAG, 2006: 7).
Aboriginal governments: $317 million since 1993 [13]
The BC Treaty Commission estimates funding for aboriginal governments from the
BC Treaty Commission has amounted to $398 million since 1993, with $317 million in
repayable loans [14] and $81 million in contributions, i.e., grants (BCTC, 2007b).

[12] This amount includes contributions (grants) to aboriginal governments to cover part of their costs and
interest on loans; it does not include the amount loaned to aboriginal governments which are anticipated to reach $376.2 million by the end of fiscal 2008-09 and which are reflected in aboriginal government
spending.
[13] To avoid double-counting, the $81 million in contributions to aboriginal governments from the federal
and BC governments has been counted as spending by the latter, not by aboriginal governments.
[14] As it concerns loans to aboriginal governments which enter into negotiations but do not conclude a
treaty, the BC Treaty Commission notes such loans “may be due and payable” (BCTC, 2007a). Since
1993, federal and provincial policy has been that 80% of the money advanced to aboriginal governments
will be repayable while 20% will be in the form of grants (BCTC, 2007b). In the event of defaults, 50%
will be borne by British Columbia and 50% by the federal government (BC-OAG, 2006: 17).
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Table 3: Spending on treaty negotiations since 1993
Level of government

Total treaty negotiating costs
(in $ millions)

Federal*

587

BC*

260

First Nations**

317

Total

1,164

Per capita per registered indian in
British Columbia (in $)

9,536

*Federal and BC spending totals include contributions (grants) to BC Treaty Commission and First Nations Summit.
**First Nations (FN) spending excludes contributions(grants) from BC and federal governments as those figures figures are
included in BC and federal spending totals. The $317 million represents the outstanding loans to First Nations. Actual FN
spending would be higher when the $81 million is included in FN spending, as well as own-source FN spending.
Sources: C-OAG (2006); BC-OAG (2006).

Loan terms

Loans to aboriginal governments, as noted by the commission, may be due and payable
at some future date. In the meantime, the scheduled repayment terms are generous.
Interest on principal advanced may not become due and payable for as long as 12 years.
It’s akin to an average homeowner receiving an interest-free mortgage for almost half
of a 25 year amortization period. To date, as expected given the terms of repayment, it
appears only the Nisga’a have begun repayment—$2 million in 2003-04, the latest year
for which information is available (C-INAC, 2005: 10-11).
Additional contributions instead of loans = no repayment
Regardless of the repayment terms, Canada’s taxpayers may find that loans are never
repaid. It is common for compensation to be provided to aboriginal government that
explicitly forgives any outstanding debt. In June 2007, the Tsawwassen First Nation
informed its members that: “Tsawwassen First Nation treaty staff have successfully
negotiated a contribution from the provincial government to support treaty operations
and communications activities. This means we have not taken any treaty loans for two
fiscal years now! This will save the Tsawwassen First Nation over a million dollars!”
(TFN, 2007b).
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Expensive: Part two
The missing and under-reported costs and value
While the BC government and BC Treaty Commission have estimated the cost of treaty negotiations and loans, and the federal government has estimated its own treaty
negotiating costs, the parties have provided only fragmentary estimates of other costs
and, in some cases, have omitted other significant costs and values entirely.
Missing cost estimates include:
ΛΛ The total market value of all lands in possession and being transferred, both the
original reserves and any additions beyond just the notional value;
ΛΛ The subsurface value of the lands being transferred, both the original reserves and
any additions;
ΛΛ Interest costs on the loans to aboriginal governments since the beginning of the
process by the BC government.
The above would be substantial and has not been comprehensively tallied. The BC
Treaty Commission references a 1990 study on forestry and mining resource losses to
the BC economy if treaties are not settled; it notes a 1996 study from KPMG on the
costs and benefits of treaty settlement (BCTC, 2007h) as well as other financial and
economic analysis of treaty settlements (GTMC, 1999) and a review of the methodology of the previous three studies (BCTC, 2004).
None of these studies provide a picture of the total costs of the treaties, the total
cost of ongoing transfers, or the total market value of rural and urban land. The BC
Ministry of Aboriginal Relations and Reconciliation has noted in correspondence with
this author that “this information is not readily available” (Karen Williams, personal
communication, Dec. 7, 2007). This should be a cause for concern as governments and
aboriginal parties have a natural incentive to omit estimates of total cost and values,
and to downplay the costs where they are estimated. I note three examples.
Example #1: Missing estimates of urban land value and only notional estimates of rural land
The BC Treaty Commission estimates that the BC government’s share of the overall
cost of treaties is $2 billion. The commission has also estimated that, in addition, rural
Crown land with a notional value of $2.8 billion to $3.5 billion is an additional value
(BCTC, 2007h). That the BC Treaty Commission would give only a notional value—
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instead of market value—is incomplete; it leads to a significantly lower estimate than
would otherwise be the case.
The BC Treaty Commission has also excluded any estimate of the most valuable
land in the province, urban land, from their former estimates.
To omit land value estimates on a market basis is akin to a government transferring land to a private corporation and defending a lack of an estimate on the grounds
that, because no money was exchanged, the transfer did not cost taxpayers anything. It
would be technically accurate but irrelevant. The land has a market value which should
be accounted for in the case of existing treaty land and newly transferred land.
Example #2: Missing estimates of the market value of urban land transfers
An example of this comes from a recent agreement with the Musqueam. In March
2008, the BC government announced that a Vancouver area band, the Musqueam,
would receive:

ΛΛ A cash payment of $20.3 million;
ΛΛ Transfer of ownership of 59 hectares from the University if British Columbia’s (UBC)
university golf course lands;
ΛΛ Bridgepoint Casino lands in Richmond of seven hectares;
ΛΛ Two parcels in Pacific Spirit Regional Park known as Block K (13.8 hectares) and
Block F (8.5 hectares);
ΛΛ Under the agreement, 7.3 hectares of the university golf course lands and 1.2 hectares
of Block F will be established as parkland. It also ensures that the UBC golf course
area remains a golf course until 2083 (BC-MARR, 2008a).
No estimate was given of the market value of the lands transferred, a significant omission given the private lands in immediate proximity (on Vancouver’s west side) are
some of the priciest urban real estate in the country. As the golf course cannot be
developed until 2083 at the earliest, the present market value to the Musqueam is
negligible, though not to their great-grandchildren.
However, on the two parcels of land carved out of Pacific Spirit Regional Park
known as Block F (8.5 hectares, of which 7.3 hectares is available for multi-family
development) and Block K (13.8 hectares), if developed, those parcels could be worth
between $358 million and $591 million. [15]
The Musqueam Indian band had 1,186 members as of 2006 (C-INAC, 2007a). The two
developed parcels, if developed and sold, could result in a benefit of between $307,106
[15] The assumptions have been provided by a BC land developer who wishes to remain anonymous. Assume
a profit after costs of between $17 million (single family) and $28 million (multi-family) per hectare and
after excluding land set aside for parkland in Block F. The 21.1 hectares in Blocks F and K available for
development could translate into amounts that range from $358.7 million to $590.8 million.
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and $505,822 for every Musqueam man, woman and child. This does not account for
any value from revenues from the university golf course or possible income or money
from the Bridgepoint Casino lands. For the cash transfer, the per Musqueam settlement is $17,380.
It should be noted that the Musqueam are in stage four treaty negotiations.
While this 2008 reconciliation agreement put an end to three courts cases launched
by the Musqueam, this agreement is not the end of possible future claims by the
Musqueam.
Example #3: Missing and under-reported costs in the Nisga’a treaty
An example of underestimating costs occurred in the Nisga’a treaty in 1999. The only
significant independent review this author is aware of came from economist Robin
Richardson who estimated the total cost of that treaty at $1.3 billion, as opposed to a
then government estimate of $490 million (Richardson, 1999). [16]
Example #4: Missing and underestimated costs in the Maa-nulth treaty
The Maa-nulth final agreement applies to Huu-ay-aht First Nations, Ka:’yu:’k’t’h’/
Che:k:tles7et’h’ First Nations, Toquaht Nation, Uchucklesaht Tribe, and Ucluelet
First Nation. According to the BC Ministry of Aboriginal Relations and Reconciliation (BC-MARR, 2006a), the Maa-nulth one-time or time-limited treaty costs to
taxpayers will be:

ΛΛ $73.1 million in capital transfers over 10 years, to be indexed to inflation;
ΛΛ $47.3 million for transition and implementation activities;
That total is $121.3 million. In addition, the government transfers:
ΛΛ $1.2 million in annual resource revenue sharing to be indexed to inflation;
ΛΛ $9.86 million annually to the Maa-nulth governments to be indexed to inflation.
Those figures do not account for the value of land transfers, interest costs to government on outstanding loans, or the non-repayable aspect of the individual loan for this
aboriginal government (20% of all loaned money).
There is reason to believe public estimates are at the low end of the value of cash,
lands and other inducements being offered to settle treaties. For example, the publicly
available information on the Maa-nulth First Nations leads to the above sum of $121
million in one-time costs. However, the Victoria Times Colonist reported in 2007 that
[16] At the time, Richardson based in his estimate on the higher value of forestry resources to be transferred
($268.2 million as opposed to government estimates of $106.7 million) and higher mineral, water and
fisheries resources ($13.8 million, $17.5 million, and $106.9 million, respectively).
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just one First Nation among the Maa-nulth, the Huu-ay-aht First Nation, estimated
land value, access to fishing, forestry, and other economic opportunities at $145 million
(Watts, 2007, July 31)—costs the government does not estimate, at least not publicly.
That is for just one of the Maa-nulth First Nations with a population of 623
people. There are yet four other Maa-nulth First Nations with a remaining population
of 1,395 people.
Transparency and accurate estimates of costs and values needed
There are 195 Indian bands in British Columbia. As of December 2007, 108 of those
were in some form of treaty negotiations (grouped into 58 negotiating committees as
some are joined); the remainder, 87, were not in negotiations. Some, such as Nisga’a,
have a treaty; others, such as some Vancouver Island Indian bands, have nineteenth
century treaties.
Given the sheer number of treaties yet to be negotiated in any final form, and
the additional side agreements which may further add to costs, it is critical that governments account for and publish full estimates of all aspects of treaty transfers to
aboriginal governments. This should comprise both ongoing support and one-time
expenditures, including the value of land and other resources for which, in many cases,
no estimates have been provided. The governments should also release the assumptions behind such estimates in order for third party verification.
Table 4: First Nations in negotiations
Total number of First Nations in BC
Not in negotiations
In negotiations

195
87

44.6%

108

55.4%

Source: BCTC (2007d)
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Questions of aboriginal rights, title,
and a “third order” of government
Defining aboriginal rights: The opinion of the Supreme Court in Sparrow,
Delgamuukw, Van Der Peet, Gladstone, Haida, Tsilhqot’in, Marshall, Mikisew,
and Mitchell
A survey of treaty negotiations in British Columbia would be incomplete without a
parallel survey of relevant court decisions which have affected and continue to affect
negotiating positions. Such decisions are relevant to the matter of defining the nature
and scope of aboriginal rights and title. These decisions also provide guidance to a
“third order” of government that could be interpretively sealed from the Canadian
Charter of Rights and Freedoms.
In R. v. Sparrow (1990), regarding aboriginal fishing rights, the Supreme Court
of Canada ruled that unless legislation had a “clear and plain intention” (p. 3) to extinguish aboriginal rights, such rights could not be assumed to have been extinguished.
The decision concerned the Musqueam band and fishing for food, social, and ceremonial purposes but, importantly, not for commercial fishery purposes.
In R. v. Van Der Peet (1996), the Supreme Court of Canada noted that “a practice,
custom or tradition will not meet the standard for recognition of an aboriginal right,
however, where it arose solely as a response to European influences” (p. 6). The court
set out this test for an aboriginal right:
In order to fulfil the purpose underlying s. 35(1)—i.e., the protection and reconciliation of the interests which arise from the fact that prior to the arrival of
Europeans in North America, Aboriginal Peoples lived on the land in distinctive
societies, with their own practices, customs and traditions—the test for identifying the aboriginal rights recognized and affirmed by s. 35(1) must be directed
at identifying the crucial elements of those pre-existing distinctive societies. It
must, in other words, aim at identifying the practices, traditions and customs
central to the aboriginal societies that existed in North America prior to contact
with the Europeans. (par. 44)
In R. v. Gladstone (1996), the Supreme Court of Canada noted that reconciliation is not
simply between aboriginals and the Crown; it is also between aboriginals and other
Canadians:
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Aboriginal rights are a necessary part of the reconciliation of aboriginal societies with the broader political community of which they are part; limits placed
on those rights are, where the objectives furthered by those limits are of sufficient importance to the broader community as a whole, equally a necessary
part of that reconciliation. With regards to the distribution of the fisheries
resource after conservation goals have been met, objectives such as the pursuit
of economic and regional fairness, and the recognition of the historical reliance
upon, and participation in, the fishery by non‑aboriginal groups, are the type of
objectives which can (at least in the right circumstances) satisfy this standard.
In the right circumstances, such objectives are in the interest of all Canadians
and, more importantly, the reconciliation of aboriginal societies with the rest of
Canadian society may well depend on their successful attainment. (p. 12)
In Delgamuukw v. British Columbia (1997), the most pivotal of all the cases and which
directly concerned aboriginal title, the Supreme Court of Canada decreed that aboriginal title had never been extinguished in British Columbia. The case concerned 35 Gitxsan and 13 Wet’suwet’en hereditary chiefs who claimed ownership of separate portions
of territory in northwest British Columbia totalling 58,000 square kilometres.
The court noted that: “In order to establish a claim to aboriginal title, the aboriginal group asserting the claim must establish that it occupied the lands in question
at the time at which the Crown asserted sovereignty over the land subject to the title”
(par. 144).
The court ruled that aboriginal title is a right to the land itself and identified
the unique nature of aboriginal title, noting inalienability, source, and the communal
nature of aboriginal title—it is a collective right held by all members.
In Delgamuukw, the court did not rule on the claims before it—that would have
to be proven in other trials or by negotiation—but the result was that treaty negotiations assumed an even more critical importance, especially as the chief justice explicitly encouraged negotiations as the preferable means to resolve such questions.
In Mitchell v. M.N.R. (2001), the Supreme Court of Canada rejected the notion
of a right of aboriginals to bring goods across the US-Canada border duty free. The
court noted that the test to establish an aboriginal right
focuses on the integral, defining features of the relevant aboriginal society
before the Crown’s assertion of sovereignty. A claimant must prove that a modern practice, custom, or tradition has a reasonable degree of continuity with a
practice, tradition, or custom that was in existence prior to contact with the
Europeans. The practice, tradition, or custom must have been integral to the
distinctive culture of the aboriginal people in the sense that it distinguished
or characterized their traditional culture and lay at the core of the Aboriginal
Peoples’ identity. (p. 3)
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In Mitchell, the court found that:
The aboriginal right claimed has not been established. The sparse and tenuous
evidence advanced in this case to prove the existence of pre-contact Mohawk
trading north of the Canada-US boundary simply cannot support the claimed
right. Even if deference is paid to the trial judge on this finding, any such trade
was clearly incidental, and not integral, to the Mohawk culture. As a result,
Chief Mitchell must pay duty on the goods he imported to Canada. (par. 3)
In R. v. Marshall (2005), the Supreme Court of Canada decreed that modern-day activities and claims must have some logical connection to pre-European contact activity.
Questions of finality
In Haida Nation v. British Columbia (2004), perhaps the most consequential case
since Delgamuukw, the Supreme Court said the government has a duty to consult
and possibly accommodate aboriginal interests even where title has not been proven.
The court ruled that “reconciliation is not a final legal remedy in the usual sense” (par.
32). It instead ruled that said “just settlements” and “honorable agreements” are the
expected outcomes. In Mikisew Cree First Nation v. Canada (2005), the Supreme Court
of Canada ruled that the federal government had not properly consulted with the Mikisew Cree before approving the construction of a road through traditional lands in
Wood Buffalo National Park. This duty was expanded in Tsilhqot’in Nation v. British
Columbia (2007), which is under appeal by the federal government. Since Tsilhqot’in,
the Crown acts as if title was already established in consulting with a band prior to use
of the land over which a band has an unestablished claim.
The BC Treaty Commission argues that the 2004 Haida decision means “the
court put to rest the notion of extinguishment of aboriginal rights and finality in agreements” (BCTC, 2007e). The commission is correct about the non-extinguishment of
aboriginal rights but that is not the same issue as finality. Chief Justice McLachlin
approached this question in Haida: “In this situation, what duty if any does the government owe the Haida people? More concretely, is the government required to consult
with them about decisions to harvest the forests and to accommodate their concerns
about what if any forest in Block 6 should be harvested before they have proven their title
to land and their aboriginal rights?” (Haida Nation v. British Columbia, 2004: par. 6).
The chief justice continued: “Our task is the modest one of establishing a general
framework for the duty to consult and accommodate, where indicated, before aboriginal title or rights claims have been decided” (par. 11).
It is critical to note that the chief justice spoke of the duty to consult and accommodate “before aboriginal title or rights claims have been decided.” The court noted that
the duty to consult and accommodate found its origins in the honor of the Crown, and
that this also applied to treaty making. It assumed honorable negotiations leading to
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just settlements, a reconciliation of pre-existing aboriginal sovereignty with assumed
Crown sovereignty, and a definition of aboriginal rights guaranteed by section 35 of the
1982 Constitution Act (Haida Nation v. British Columbia, 2004: par. 20).
The BC Treaty Commission appears to base its claim that finality in treaties is
forsworn by this other paragraph from the chief justice’s judgment in Haida:
The jurisprudence of this court supports the view that the duty to consult and
accommodate is part of a process of fair dealing and reconciliation that begins
with the assertion of sovereignty and continues beyond formal claims resolution. Reconciliation is not a final legal remedy in the usual sense. Rather, it
is a process flowing from rights guaranteed by s. 35(1) of the Constitution Act,
1982. (Haida Nation v. British Columbia, 2004: par. 32)
Chief Justice McLachlin elaborates on where the duty of the Crown to negotiate and
consult originates:
The foundation of the duty in the Crown’s honor and the goal of reconciliation
suggest that the duty arises when the Crown has knowledge, real or constructive, of the potential existence of the aboriginal right or title and contemplates
conduct that might adversely affect it. See Halfway River First Nation v. British
Columbia (Ministry of Forests), [1997] 4 C.N.L.R. 45 (BCS.C.), at p. 71, per Dorgan
J. (Haida Nation v. British Columbia, 2004: par. 35).
I conclude that consultation and accommodation before final claims resolution,
while challenging, is not impossible, and indeed is an essential corollary to the
honorable process of reconciliation that s. 35 demands. It preserves the aboriginal interest pending claims resolution and fosters a relationship between the
parties that makes possible negotiations, the preferred process for achieving
ultimate reconciliation. (Haida Nation v. British Columbia, 2004: par. 38)
In another paragraph of the Supreme Court judgment, Chief Justice McLachlin writes
that this necessity to consult and accommodate does not imply a veto: “This process
does not give aboriginal groups a veto over what can be done with land pending final
proof of the claim. The aboriginal “consent” spoken of in Delgamuukw is appropriate
only in cases of established rights, and then by no means in every case. Rather, what is
required is a process of balancing interests, of give and take” (Haida Nation v. British
Columbia, 2004: par. 48).
As noted earlier, as it concerns finality, the court judgments do not allow an
interpretation so limiting as to forswear finality in yet-to-be-signed treaties in the
manner the federal and BC governments have thus far approached certain aboriginal
claims. The BC and federal governments should more skeptically view some claims
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and take a position, the end goal of which respects the desire of some aboriginals to
live communally and allows for others to separate themselves partially or wholly from
the collective. The governments should also, on behalf of the general population they
represent, take positions that seek practical finality in signed treaties.
Three justices v. the Nisga’a treaty:
Is a third order of government constitutional?
In 2000, a Nisga’a elder, Chief Mountain, and his Nisga’a supporters filed a claim in the
BC Supreme Court that alleged the Nisga’a treaty is unconstitutional. Chief Mountain
claimed that the Nisga’a treaty creates a new form of aboriginal government which
prevails over Canadian federal and provincial law, and, as a result, creates a new nation,
or a “third order of government,” which is prohibited by the Constitution.
Chief Mountain’s legal opponents include three governments: Canada, BC, and
the Nisga’a government. His supporters include a former NDP attorney general of British Columbia and three retired superior court judges: William McIntyre; the late Williard Estey, formerly of the Supreme Court of Canada; and Michael Goldie, formerly of
the BC Court of Appeal.
In their brief to the Senate, presented in March 2000, the three justices concluded that the Nisga’a treaty created an independent nation-state whose laws may
override those of Canada or British Columbia, that this “New Sovereignty” principle is
unconstitutional. This principle refers to the notion that even existing treaties and the
ones being negotiated in British Columbia are not adequate for aboriginal development
and prosperity (Cornell et al., 2002).
In the only decision on the matter to date, the New Sovereignty Principle has
been upheld by British Columbia’s Supreme Court in Campbell et al. v. BC et al. (2000).
Then Opposition Leader Gordon Campbell and Geoff Plant (later the attorney general
of BC) pleaded their case under rule 18A, a provision in the BC court rules that allows
for expedited hearings based on affidavit evidence. Thus, Campbell and Plant’s case
suffered from the absence of live evidence from witnesses, such as Chief Mountain.
The result was that the court reacted unfavourably to that, and also what it perceived
to be a politically motivated initiative launched inappropriately in the judicial arena.
In constitutional cases it is common for the court to waive costs, customarily
paid by the losing litigant to the winning litigant, given the social utility of resolving constitutional matters. Despite the gravity of the public interest involved in the
Campbell case, the court punished Campbell and Plant with costs based on the judge’s
assessment that their case was more about political grandstanding than the public
interest.
That noted, as John Weston, a lawyer involved in the case noted in a 2004 speech,
there are at least four reasons to distinguish the Campbell and the Chief Mountain
cases.
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First, there will be a full trial rather than a decision based on affidavits. Second,
the plaintiffs are aboriginal persons, in fact, Nisga’a persons, who act with the authority of ancestral leaders, so their motives cannot be so readily dismissed. Third, the
pleadings refer to aspects of alleged constitutional transgression not pleaded in the
Campbell case. Fourth, they have material human rights complaints to buttress their
argument that Canada’s Constitution has no place for local governments seeking to act
outside the Constitution (Weston, 2004).
Does the Charter apply to all sections of treaties?
BC’s government asserts that “Like all citizens, First Nations will continue to be governed by the Canadian Constitution, including the Charter of Rights and Freedoms,
and the Criminal Code” (BC-MARR, 2008b).
Such language is also found in treaty documents and government publications
about the same. But there may be a problem with the notion that the Charter will
apply in blanket-like fashion to all aspects of a treaty and a final opinion on this matter should be held in reserve until a ruling is made by the Supreme Court of Canada
on a challenge to the Nisga’a final agreement by Chief Mountain et al. opposed to the
treaty. Jeffrey Rustand, a lawyer with the Canadian Constitutional Foundation which
is involved with the litigation for the Chief Mountain side, comments on the Campbell
judgment (an early attempt to challenge the treaty), Nisga’a final agreement legislation,
Charter applicability, and the third order of government in light of the Campbell decision.
I offer his comments to illustrate one critique of the notion that the Canadian
Charter of Rights and Freedoms always applies to treaties. The existence of the Nisga’a
treaty and the Campbell decision which upholds it is a rebuke to that assertion:

The Campbell judgment illustrates how severe the defects of the Nisga’a final
agreement (Nisga’a treaty) are. To save the Nisga’a treaty the court had to either
interpret it to bring it within the pale of Canada’s Constitution and jurisprudence (which would have drastically reduced the stature of the Nisga’a Nation
and the power of Nisga’a government) or adopt a novel legal theory that effectively amends the Canadian constitution to include three orders of government
and literally hundreds of aboriginal governments constitutionally on a par with
the federal and provincial governments. It opted for the latter.
Canadian constitutional jurisprudence and the Constitution itself were
brushed aside by Williamson J., who held that the division of powers found
in ss. 91 and 92 of the Constitution Act (1867) merely concerns powers internal to the crown, meaning powers internal to crown sovereignty, because at
this level of analysis we are dealing with sovereign powers. So what’s outside
of the crown? Aboriginal governments apparently, hundreds of them, including Nisga’a government, already in existence and exercising jurisdiction of their
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own independent of the Constitution and unrecognized by, indeed unknown to,
our jurisprudence until now. That was a surprise.
Before the Campbell decision it was uncontroversial that Canada had
two orders of government (federal and provincial) and one sovereignty (that of
the Crown). The Campbell decision purports to reveal to us that this was all
wrong: there are three orders of government (federal, provincial and aboriginal)
and, in substance if not in name, at least two sovereignties (crown and aboriginal), although more accurately it would be hundreds of sovereignties, one for
each aboriginal nation. Although the term “aboriginal sovereignty” is carefully
avoided in the judgment it is the only concept that can support the Campbell
doctrine. Indeed, the doctrine likely flows from Justice Binnie’s experimentation with the concept of “merged sovereignties”—a concept recognized by no
Canadian court until Campbell.
The import is that aboriginal communities or groups already possess governmental powers that they can enforce against anybody, aboriginal and nonaboriginal, on territory they consider theirs.
This is bad enough but it gets worse. Consider the Canadian Charter of
Rights and Freedoms.
Section 32 of the Charter provides that the Charter applies to the federal and provincial orders of government. This is not surprising since, at the
time of its enactment, it was axiomatic that there was only Crown sovereignty
and two orders of government. Under the Campbell doctrine, does the Charter
apply to Nisga’a government? Williamson’s answer is yes and no (it applies but is
neutralized by section 25 of the Charter). The real answer, based on the Campbell doctrine, must be simply no, since the doctrine clearly holds that Nisga’a
jurisdiction is external to the federal and provincial orders of government, and
therefore external to the scope of the Charter. Even if the Charter applies but is
neutralized by section 25 the result is the same: aboriginal government unconstrained by the Charter.
If the Supreme Court of Canada upholds the Campbell doctrine, it means
that we have hundreds of aboriginal governments (without treaty) that are possessed of their own inherent sovereign-like jurisdiction, acting outside of the
Charter and outside of the crown. And it gets us Nisga’a government through
treaty or non-treaty agreement that is outside of the Crown and not subject
to the Charter. Nisga’a type government can be created anywhere in Canada,
over any size of territory, in urban as well as rural areas, with any combination of federal and provincial powers. In Westbank, a suburb of Kelowna, the
Westbank self-government agreement gives such governmental powers to the
Westbank Nation so that its few hundred members govern several thousand
non-aboriginals (i.e., Canadian citizens) who have lost their Charter rights visà-vis Westbank government.
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Justice Williamson is a fine judge, but in pronouncing the Campbell doctrine
he succumbed to temptation. He wanted to uphold the Nisga’a treaty in all its
plenitude of powers, as pressed by its proponents. Yet so severe were the defects
of the treaty that for it to be saved with the potency and stature insisted by its
supporters, Williamson had to radically reinterpret the Constitution and its
jurisprudence. In the end, the doctrine he adopts opens a constitutional Pandora’s Box reaching down to the most basic and vital issues of sovereignty and
law. (Jeffrey Rustand, personal communication, March 25, 2008)
In short, the Campbell result means that a decision exists that must be overturned if
Chief Mountain is to win his case; otherwise, at least in British Columbia, it must be
assumed that Canada indeed has three orders of government.
Apart from the Campbell decision, the case law has consistently concluded that
Canada has sovereignty over its own territory and that its sovereignty is divided exclusively between two levels of government. Most of the relevant case law predates the
Nisga’a Treaty, but one leading case, noted earlier and authored by Chief Justice Beverly
McLachlin, seems impossible to reconcile with the Campbell decision. Madame Justice
McLachlin’s decision in Mitchell (2001) concluded that Mohawk Indians who imported
goods from New York into Ontario were subject to Canadian authority, and must pay
federally imposed taxes. Other cases include that portion of the BC Court of Appeal
decision in Delgamuukw which dealt with self-government and was undisturbed on
appeal, and Supreme Court of Canada decisions in Sparrow, Gladstone, Van Der Peet,
and Nikal.
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Views of Canadians: What the polls say
The federal and BC governments, representative of larger populations, should pay heed
to Canadian opinion, common sense policy objectives, and worthwhile and beneficial liberal assumptions in the pursuit of agreements in principle, final agreements
and treaties with aboriginal governments in British Columbia. Thus, the next section
details what British Columbians have clearly expressed as regards treaty negotiations
in British Columbia.

Ipsos Reid, 2001
In 2001, the new BC Liberal government had pledged to hold a referendum on reframing the province’s position on treaties at the negotiating table. Ipsos Reid asked the
following questions:

Question 1 A suggestion has been made that the BC government put on hold the current process of treaties
with BC’s Aboriginal Peoples in order to hold a referendum to decide what kinds of things should and should not
be in the treaties. Which of these two statements is closest to how you feel about this issue?
Don’t know
2%

Bad idea
36%

Good idea
62%

Source: Ipsos Reid, 2001a (sample size: 800).
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Question 2 As you may or may not know, the provincial government has decided to hold a mail-in referendum on
the principles that should guide BC’s approach to treaty negotiations on aboriginal land claims. Do you support or
oppose the provincial government’s decision to hold this referendum?

Moderately support
29%
Strongly support
31%

Don’t know
3%

Good idea
Strongly
oppose
62%
26%

Strongly oppose
26%

Moderately
oppose
11%

Source: Ipsos Reid, 2001b (sample size: 800).

Question 3 The proposed mail-in referendum will cost about $9 million to implement. Some people say spending
money on this referendum is a bad idea, because it’s a waste of money, and there are other more important priorities
for the government. Other people say spending money on this referendum is a good idea because it establishes principles for treaty negotiations that will bring greater certainty to the process and have positive long term economic
benefits for the province. Which one of these two views comes closest to how you feel about the government’s proposed referendum? (Mail-in referendum on the principles that should guide BC’s approach to treaty negotiations on
aboriginal land claims).

Good idea
44%
Strongly oppose
26%
Bad idea
54%

Don’t know
2%

Good idea
62%

Source: Ipsos Reid, 2001b (sample size: 800).
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British Columbia treaty negotiations referendum 2002
In the spring of 2002, the governments of British Columbia mailed out 2,144,759 ballots to eligible voters on the topic of treaty negotiating principles. Excluding ineligible
returned ballots (26,702), 763,480 ballots were counted as eligible, or 35.6% (Elections
BC, 2002). In comparison, in the previous year’s provincial election, voter turnout was
71% of eligible voters (Elections BC, 2001). [17]
Moreover, insofar as the 2002 referendum results were concerned, there were
legitimate questions as to whether the Liberal government would propose “tough”
questions to begin with and follow through with more determined negotiating positions even if voters approved, which may have affected voter turnout.
Regardless, results of the referendum were clear. Of all eight questions, respondents answering in the affirmative ranged between 84.5% and 94.5% (see figure 1). The
questions are reproduced here with “yes” percentages in brackets.
Analysis

The BC government has since ignored some of the more fundamental principles
endorsed by voters in 2002. As explained previously, aboriginal self-government does
not have the characteristics of local government with delegated powers. Instead, agreements such as the Nisga’a treaty give aboriginal governments a constitutional status on
par with Canada’s provincial and federal governments.
Problematically, such aboriginal governments are more reflective of federal and
provincial governments and the powers will be unable to be retrieved by the same, as
changes to such agreements must be agreed to by all parties.
On the second and third principles (fair compensation for unavoidable disruption of commercial interests and/or hunting, fishing, and recreational opportunities on
Crown land for all British Columbians) the governments have negotiated treaties and
final agreements on commercial interest—that is, commercial fishing—that were and
are avoidable. The governments have chosen to disrupt commercial interests.

[17] Critics in 2002 argued that the relatively lower referendum turnout proved it was a either unrepresentative or irrelevant. However, referendum turnout was higher than in many municipal elections. For
example, between 1993 and 2005, voter turnout in the city of Vancouver was in the 30% range (ranging
from 32% in 1996 and 2005 to 37% in 1999). The one exceptional year was 2002 when voter turnout hit
50% (CV-ES, 2007).
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Figure 1 2002 BC referendum results
Question Whereas the government of British Columbia is committed to negotiating workable, affordable treaty
settlements that will provide certainty, finality, and equality; Do you agree that the provincial government should adopt
the following principles to guide its participation in treaty negotiations?
Private property should not be expropriated for treaty
settlements.

84.52%

The terms and conditions of leases and licenses should be
respected; fair compensation for unavoidable disruption
of commercial interests should be ensured.

92.12%

Hunting, fishing, and recreational opportunities on Crown
land should be ensured for all British Columbians.

93.14%

Parks and protected areas should be maintained for the use
and benefit of all British Columbians.

94.50%

Provincewide standards of resource management and environmental protection should continue to apply.

93.63%

Aboriginal self-government should have the characteristics
of local government, with powers delegated from Canada
and British Columbia.

87.25%

Treaties should include mechanisms for harmonizing land
use planning between aboriginal governments and
neighboring local governments.

91.79%

The existing tax exemption for aboriginal people should be
phased out.

90.51%

0
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Percentage of respondents answering “yes”

Source: Elections BC, 2002.

Pollara, 2006
A private poll conducted for the department of Indian and Northern Affairs Canada
in 2006 found an overwhelming majority of British Columbians thought that all commercial fishermen, regardless of aboriginal status, should be subject to the same rules
and law with regard to the commercial fishery.
It is revealing that the department refused to release the poll as required, within
90 days of its completion. Instead
of releasing it as required in October 2006, the
Good idea
62% it. It was only made public after it was obtained
department never publicly released
by the BC Fisheries Survival Coalition in April 2007, after an access to information
request forced Indian and Northern Affairs Canada to release it:
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As you may know, there are separate commercial fisheries for First Nations people and non-First Nations people in British Columbia. Each fishery has its own
set of rules.
5. Which is closest to your own point of view?
ΛΛ Some (other) people say that First Nations rights enshrined in agreements and treaties mean that they ought to have a right to commercially sell the fish they catch. (22%)
ΛΛ Other (some) people say that all commercial fishers, regardless of
whether they are members of First Nations, should be subject to the
same rules and should be treated equally by the law. (73%.)
ΛΛ Don’t Know/Refused. (5%)
6A. Which is closest to your own point of view?
ΛΛ Some (other) people say that these fisheries are “racially” divided
because they permit one set of rules for First Nation commercial fishers and another set of rules for non-First Nations commercial fishers.
(61%)
ΛΛ Other (some) people say that First Nations people should have their
own fishery because their rights are enshrined in agreements and treaties. (30%)
ΛΛ Don’t Know/Refused. (8%)
6B. Which is closest to your own point of view?
ΛΛ Some (other) people say that these fisheries are unfair because they
permit one set of rules for First Nations commercial fishers and another set of rules for non-First Nations commercial fishers. (62%)
ΛΛ Other (some) people say that First Nations people should have their
own fishery because their rights are enshrined in agreements and treaties. (31%)
ΛΛ Don’t Know/Refused. (7%)
(Pollara, 2006)
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Summary of polls
It is clear that the overwhelming majority of British Columbians oppose unnecessary,
artificial distinctions and affirmative action with regard to aboriginal collectives. This
is so, despite leading questions with inaccurate presumptions. For example, the third
statement—“First Nations people should have their own fishery because their rights
are enshrined in agreements and treaties” —is misleading and constitutionally inaccurate as it concerns strictly commercial fisheries. In fact, no aboriginal collective has
established an aboriginal or treaty right to fish commercially because they were aboriginal. In spite of the misleading nature of the poll question, 62% of British Columbians
opposed unnecessary and artificial distinctions in the commercial fishery.
It is clear in the polling conducted in 2001 that BC voters desired to express
themselves on treaty principles. When they did that in 2002, they affirmed principles
which would be ethnically neutral and would limit aboriginal government to municipal-style powers. On the question of fisheries in 2006, they again overwhelmingly
opposed unnecessarily divisive policy which is now being incorporated into treaties
in British Columbia.
Regrettably, governments continue to ignore public opinion, even when those
same governments are on firm constitutional ground in rejecting ethnically divisive
commercial fishery allocations. In that then, much of the public is laudably cosmopolitan and protective of individual rights in distinct contrast to elected representatives,
government negotiators, and civil servants.
As to why, one could delve deep into public choice theory which notes that
whether one looks at the private or public sector, people respond to incentives and one
must understand the incentives people seek in their own field in order to understand
the “currency” that matters to them.
Thus, from a political incentives angle, one has to ask what upside there is for
politicians? Proposals for reform, even if articulately expressed, risk being painted by
opportunistic political foes, politically correct media, and some aboriginal leaders as
unsympathetic at best or racist at worst. It may be that politicians calculate that the
currency they most need to enact change—votes—will not increase, if at all, by tackling the issue of reform head-on, and, at worst, may cost them votes. The calculation is
arguably mistaken, but it is one explanation.
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Disincentives in current approaches
Isolated in their own communities among strangers who were frequently hostile, the Jews were forced to develop both a powerful tradition of self-help
and particular skill at adjusting to changing economies and social conditions. Empires rose and fell, economies collapsed, great religious waves swept
across continents, yet the Jews—their social institutions, their laws and family
traditions—survived.
—Joel Kotkin, Tribes: How Race, Religion and Identity
Determine Success in the New Global economy (1992)
The current negotiating positions of the federal and BC governments are of the status quo variety that allow for the disincentives to continue as it concerns a reformed
aboriginal policy approach.
In Canada’s current context, the necessity to negotiate treaties should also be
placed in the context of a society that contains opportunity. Such opportunity has not
always been accessed by some Indian collectives, in part because of segregationist policies institutionalized by the 1876 Indian Act and in part because of misaligned incentives which continue and are endorsed by some aboriginal leaders themselves.
The problems are clear to all and agreed-on; the remedies, less so
Most Canadians properly identify the problems faced by many Indian communities
especially on reserves: higher than average poverty rates; a lower standard of living;
less educational attainment; higher rates of suicide, alcoholism, and illegitimacy. Most
Canadians agree these are problems. The trick is to also identify the proper source of
those problems lest inadequate or counterproductive remedies be proposed.
Grounds for revised federal and BC negotiating positions
There are policy reforms federal, provincial and aboriginal governments could take
which would help status Indians escape the dependency traps including enhancing
property rights on reserves. There, property could be at least more widely traded
between members of said reserves. Tom Flanagan and Christopher Alcantra (2002) note
there are already four different but overlapping regimes of private property rights—
customary rights, certificates of possession, land codes under the First Nations Land
Management Act, and leases—which exist on reserves across Canada. These could be
deepened and applied more widely in order to enhance the socioeconomic prospects
of Indians across Canada.
Reallocation of funding to ensure direct payments to status Indians, an Ombudsman for aboriginal issues, an expansion of the auditor general’s mandate, expanded
matrimonial rights, abolition of the Indian Act and abolition of the reserve system, as
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suggested by Tanis Fiss of the Canadian Taxpayers Federation (2002 and 2005) are a
mixture of useful short term and long term remedies to entrenched problems faced
by some Indian communities and peoples. Jean Allard (2007) suggests replacing the
Indian Affairs bureaucracy with a $5,000 per person cash payment.
Some of these proposals are more attainable than others. There are limits on
what can be done with titled land as the Supreme Court ruled in Delgamuukw. Change
in the communal ownership of reserves would necessitate policy changes on the part
of Indian leadership on Indian land; but, given that treaties themselves are de facto
constitutional amendments regarding Indian law, aboriginal collectives could provide
for private property at the option of the collective itself. The Nisga’a treaty, in fact, does
just this and sensibly so. There is no reason for the collective to collectively forego
future options with regard to its own property.
For the purposes of this review, however, this author will restrict recommendations to the purpose of revised treaty negotiating positions for the federal and British
Columbia governments and suggestions for aboriginal governments. I offer the model
of Alaska as one approach on corporate structures and payments.
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Other options
The Alaska model: The Alaska Native Land Claims Settlement Act of 1971
The political, legal, and constitutional history as it concerns claims by Alaska natives
is different than the development of the same in British Columbia. Nevertheless, there
is little preventing the Canadian and BC governments, as well as selected aboriginal
governments in the province, from adopting aspects of the Alaska model for their own
negotiating positions. If successful, such positions would provide maximum flexibility
to future generations and concurrently relieve all governments from time-consuming
and never-ending disputes and over-consultation.
Historical context
The first legislation to protect the Alaska natives in their use and occupation of lands
was the Alaska Organic Act of 1884. It declared that “the Indians or other persons in
said district shall not be disturbed in the possession of any lands actually in their use
or occupation or now claimed by them but the terms under which such persons may
acquire title to such lands is reserved for future legislation by Congress” (Jones, 1981).
Jones notes congressional protection of native use and occupancy was repeatedly upheld by Alaska courts but this did not constitute recognition of aboriginal title.
Later, on the question of title, three cases are relevant: US v. Alcea Band of Tillamooks
et Al. (1946) which recognized the claim of aboriginal title for certain Oregon Indians;
Tee Hit Tons v. United States (1954), where the Court of Claims refused to address itself
to the petitioner’s questions dealing with the problem of aboriginal title; and a third
case, that of the Tlingit and Haida Indians, which was settled in 1968 and was relevant
to the 1971 Alaska Native Claims Settlement Act.
The US Supreme Court explicitly distinguished between the case of the Tee
Hit Tons and that of the Tillamooks. It is important to note why the Tillamooks were
entitled to compensation and the Tee Hit Tons were not: because the government
had by its own legislation agreed to compensate the Tillamooks and thus the court
was merely enforcing that legislative directive: “The recovery in the United States v.
Tillamooks … was based upon statutory direction to pay for the aboriginal title in
the special jurisdictional act to equalize the Tillamooks with the neighboring tribes,
rather than upon a holding that there had been a compensable taking under the Fifth
Amendment” (Jones, 1981).
As Jones notes in the case of the Tlingits and Haidas, “Congress did not directly
confront the issue of aboriginal title, as it required only that the Tlingits and Haidas
prove ‘use and occupancy’ to establish claim to the lands” for which compensation
could be made:
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The Court of Claims found that the Tlingits and Haidas had used and occupied
the land area in question and had thus established “Indian title” thereto (p. 468),
and that the United States had taken such land, thus entitling these Indians to
compensation under the 1935 act (177 F. Supp. 452) (1959). The court held that
use and occupancy title of the Tlingit and Haida Indians to the land in question
was not extinguished by the treaty of 1867 between the United States and Russia
dealing with the sale of Alaska by Russia to the United States. (Jones, 1981)
What is useful to know about all three cases is that aboriginal title, in the sense it is
discussed in the Canadian context, was not established. The American Supreme Court
was enforcing Congress’s own legislation, i.e., that use and occupancy was required for
compensation.
Political developments
The Alaska Statehood Act on July 7, 1958 granted the state the right to select 103 million
acres from the public domain and stipulated that native lands were exempt from selection. Nevertheless, as the Association on American Indian Affairs notes, the state anyway “swiftly moved to expropriate lands clearly used and occupied by native villages
and to claim royalties from Federal oil and gas leases on native lands” (Jones, 1981).
The native villages filed administrative protests with the Department of the Interior (the US federal department responsible for American Indians) and the result was
that the secretary, Stewart Udall, refused to award the state title to protested lands
and the state selections program was stopped completely by 1964. By 1967, Alaska’s
new governor, Walter J. Hickel, filed suit against the secretary in federal court to force
him to complete transfer of select native lands. The Association on American Indian
Affairs notes that the US Court of Appeals “reaffirmed that traditional native use and
occupancy created legal land rights and that lands subject to native use and occupancy
are exempt by the statehood act from expropriation. The US Supreme Court refused to
hear the state’s appeal” (Jones, 1981).
In January 1969, Secretary Udall formalized his freeze on the transfer of native
land to the public domain. That preserved native land rights and helped block construction of a crude oil pipeline from the Arctic oil fields on the Beaufort Sea south to
the port of Valdez on Prince William Sound. Meanwhile, Congress was considering
the native compensation claims. The initial offer was 10 million acres (less than 3% of
the land to which they had claimed) and cash compensation of roughly $1 billion; after
lobbying by Alaska’s natives and support from various congressmen, senators, and
President Richard Nixon, this was changed to 40 million acres. The House bill was
adopted by a vote of 334-63 on October 20, 1971 and the Senate bill, passed by a vote
of 76-5 on November 1. On December 13, the joint House-Senate conference bill was
adopted by both chambers and sent to President Richard Nixon for his signature.
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Critically, as the Senate Interior and Insular Affairs Committee noted, “Congress has, therefore, given native claims precedence over other claims on the public
lands of Alaska, but it has reserved to itself the full power to define, confirm, deny, or
extinguish native title, and, with minor exceptions, Congress has so far declined to do
so [as of October 21, 1971, the date of this publication]” (Jones, 1981).
The settlement enacted by Congress, the Alaska Native Land Claims Settlement
Act (1971) was as follows:
ΛΛ $462,500,000 over an 11-year period from funds in the United States Treasury, and an
additional $500,000,000 from mineral revenues for $962,5000 in total, or $12,031 per
each Alaskan native (there were 80,000 natives enrolled in ANCSA) (Chance, n.d.);
ΛΛ In 2008, the inflation-adjusted equivalent in Canadian dollars is $5.4 billion, or
$67,517 per native;
ΛΛ Title to a total of 40 million acres (one-ninth of the state’s land), both surface and
subsurface rights, divided among the some 220 villages and 12 regional corporations;
ΛΛ The 12 regional corporations would receive the $962,500,000 grant, divided among
them on the basis of native population. The natives in each of the native villages were
organized as a profit or non-profit corporation to take title to the surface estate in
the land conveyed to the village, to administer the land, and to receive and administer a part of the money settlement;
ΛΛ Each regional corporation must divide among all 12 regional corporations 70% of
the mineral revenues received by it. Each regional corporation must distribute
among the village corporations in the region not less than 50% of its share of the
$962,500,000 grant, and 50% of all revenues received from the subsurface estate;
ΛΛ For the first five years, 10% of the revenues from the Treasury funds and the mineral
revenues were to be distributed among the individual native stockholders of the corporation;
ΛΛ Fees to attorneys and consultants were limited to $2 million. All contracts based on a
percentage fee related to the value of the lands and revenues granted by the act were
declared unenforceable (Jones, 1981).
In section 2 of the 1971 act, the declaration of policy made a point of noting that the
principles of the settlement included the following:
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ΛΛ “An immediate need for a fair and just settlement of all claims by natives and native
groups of Alaska, based on aboriginal land claims”;
ΛΛ “That the settlement should be accomplished rapidly, in conformity with the real economic and social needs of natives, with maximum participation by natives in decisions affecting their rights and property … and, further, that the lands granted by
this act are not ‘in trust’ and the native villages are not ‘reservations’”;
ΛΛ “No provision of this act shall replace or diminish any right, privilege, or obligation of
natives as citizens of the United States or of Alaska, or relieve, replace, or diminish
any obligation of the United States or of the State of Alaska to protect and promote
the rights or welfare of natives as citizens of the United States or of Alaska”;
ΛΛ “No provision of this act shall constitute a precedent for reopening, renegotiating, or
legislating upon any past settlement involving land claims or other matters with any
native organizations, or any tribe, band, or identifiable group of American Indians”;
ΛΛ “No provision of this act shall be construed to constitute a jurisdictional act, to confer
jurisdiction to sue, nor to grant implied consent to natives to sue the United States or
any of its officers with respect to the claims extinguished by the operation of this act … ”

Summary of the Alaska approach
Alaska’s settlement with native Alaskans was final. [18] It ended the reserve system by
turning reserves into corporations in which each resident native was given 100 shares.
Those shares could not be sold to non-natives for 20 years. The corporation system
ended federal control from the Department of the Interior but without relinquishing
congressional authority or constitutional protection; Alaska’s natives became shareholders in their own collectively owned corporate property, not wards of the federal of
state governments. Also, legal payouts were limited to $2 million in total—an important reform as it weakened the incentive for the legal profession to prolong land claims,
which would be in its interest but arguably not in the interest of taxpayers in general or
Alaska’s natives. Alaskan natives were given a one-time cash settlement and an ongoing
share of the state’s mineral revenues.
[18] A change was made in 1988 effective in 1991. Congress restricted the ability to sell the shares and corporations are to be kept in native hands. This was less than recommended by Thomas Berger, who recommended that Congress allow native shareholders concerned about a loss of land be given the right
to transfer land from the village corporations to tribal governments. Village corporations and federally
recognized tribes exist in Alaska in addition to the 12 regional corporations. Alaska Native Claims
Settlement Act corporation land is vulnerable to seizure by creditors, in the case of non-payment. (AFN,
1991 and Korsmo, 1994).
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That the constitutional landscape is significantly different in Canada is obvious.
Any attempt to limit legal fees in the manner Alaska did might also be unconstitutional. That reality noted, the differing legal and constitutional developments in the US
with regard to Alaska do not require the federal and BC governments to take negotiating positions which work against the goals of finality and minimal future consultation,
or to negotiate agreements which allow for third order style governments, and which
cement divisive ethnocentric economic and social policy.
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Conclusion: Thoughts on liberalism,
culture, and economic success
You’re going to lose your language and culture faster in poverty than
you will in economic development.
—Chief Clarence Louie, Osoyoos First Nations
(MacGregor, 2006, Sept. 21)
I have a dream that my four little children will one day live in a
nation where they will not be judged by the color of their skin but by
the content of their character.
—Martin Luther King, 1963
This study would be incomplete with exclusively economic arguments about aboriginal governance and without an expansion of explanations for assumptions stated at
the study’s introduction. Whether this or that model of governance is seen as desirable is contingent upon prior assumptions about the individual and the collective and
whether those assumptions and arguments are grounded in how human beings relate
and how they prosper.
For example, one cannot argue for or against affirmative action without first
determining whether people should be treated in law as individuals or members of
a collective. If one asserts human beings ought first to be seen as members of a collective, affirmative action is then justified as compensation to the collective even if
the individual who benefits was never discriminated against. That belief must first be
dealt with before one can make economic arguments about the unintended economic
consequences and undesirability of affirmative action.
Similarly, if markets and individual property are seen as “European” instead of
mere necessary ends to a prosperous future, they will be dismissed as extraneous or
even opposed to one’s own identity or culture. So debates over land claims must also
be addressed in the context of arguments from culture.
We have more in common than we do differences
In 1963, Martin Luther King Jr. uttered his “I have a dream” speech on the steps of the
Lincoln Memorial in Washington D.C. and spoke these now-famous words: “I have a
dream that my four little children will one day live in a nation where they will not be
judged by the color of their skin but by the content of their character” (King, 1963). Six
years later, in 1969, Pierre Trudeau argued for a similarly classic liberal view of relations
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between peoples when he asserted the following in defence of his 1969 white paper on
the repeal of the Indian Act.
We can go on treating the Indians as having a special status. We can go on adding bricks of discrimination around the ghetto in which they live and at the
same time perhaps helping them preserve certain cultural traits and certain
ancestral rights. Or we can say we’re at a crossroads—the time is now to decide
whether the Indians will be a race apart in Canada or whether they will be Canadians of full status. (Allard, 2007: 140)
Such sentiments were expressed in political and popular culture in the 1960s. But since
that period, Canadian leaders (aboriginal and non-aboriginal alike) have more often
expressed a preference for division, albeit usually not phrased in such a manner. It is
a division premised on the belief that culture should trump voluntary, individual relations between peoples.
With reference to his failed white paper, Trudeau himself later reversed his position. He later argued that “We had perhaps prejudices of small ‘l’ liberals, and white
men at that, who thought that equality meant the same law for everybody” (Allard,
2007: 141).
Similarly, a former law professor and now native studies professor, Patricia
Monture-Angus, argues Canadians have a “preoccupation with defining equality” and
that “definitions of equality often fail to recognize that not all people or nations are
the same” (Monture-Angus, 1999: 31). Justice Thomas Berger, reflecting in 1991 on
Trudeau’s 1969 white paper, argued that formal equality between aboriginal Canadians
and other Canadians, including immigrants, is a mistake because immigrants chose
to come to Canada and to submit to the nation’s laws and institutions. “The native
peoples, however, were already here: they have been forced to submit to the laws and
institutions of the dominant white society. They never relinquished their claim to be
treated as distinct peoples in our midst” (Berger, 1991: 151). Assembly of First Nations
Chief Phil Fontaine makes a distinctly illiberal claim in general when he asserts that
“The fact is, we are a special people. We were here first” (Flanagan, 2000: 11).
Thus, it is unsurprising then that such views also lead to claims of not being
Canadian. Monture-Angus asserts that “I do not consider myself to be Canadian as all
of those state relations have been forced on Haudenausonee people” (Monture-Angus,
1999: 152). Former Assembly of First Nations chief Matthew Coon Come expressed
similar sentiments when he said in 2000 that “I am not a Canadian” (Johnson, 2002,
Dec. 19).
However, there are significant inconsistencies in attempting to claim independence from the Canadian state and yet negotiate treaties, land claim agreements, and
self-government mechanisms where such activities are financially supported by other
Canadians and will likely be subsidized in the future, to say nothing of the present
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and past attempts to gain ground through the Canadian court system only to then
yet claim one is not Canadian. As with sovereigntists in the province of Quebec who
would separate and yet expect Quebec to receive federal transfer payments, there is an
air of unreality about such assertions.
A disconnect also exists in the argument advanced by Berger against formal
equality. Aboriginal Peoples did of course live on the North American continent before
Europeans and other immigrants, but the “First” in the First Nations moniker is the
relevant word to note: aboriginal North Americans entered this continent roughly
12,000 years ago (Flanagan, 2000). In other words, they too were immigrants, just
earlier ones than the British, Japanese, Chinese, Ukrainian, French, or a multitude of
others whose own ancestors arrived 500 or 50 years ago.
This is so even if one accepts earlier estimates of aboriginal settlers in North
America. Tom Flanagan, known more recently and publicly for his partisan activities
with the federal Conservative party, but long before that as an acknowledged academic
expert on aboriginal life in North America (including biographies of Louis Riel and
dozens of scholarly publications on native issues, history, and culture) and a consultant
to the federal, Alberta, and Manitoba governments on aboriginal issues, summarizes
this point:
Even if early man was present in the New World long before the conventional date
of 12,000 BC, he would have lived in South America, Central America, or what is
now the United States; he could not have lived in Canada because it was totally
covered with glacial ice, except for a few islands and promontories along the coast
of British Columbia and the dry, cold plains of the northern Yukon.
Around 25,000 years ago, in the late Wisconsin ice age, the glaciers in Canada began to expand. The peak of glacial coverage occurred about 15,000 years
ago. At that point, the Laurentide glacier expanding from Hudson Bay met the
Cordilleran glacier coming down from the Rockies. It used to be thought that
there was an ice-free corridor along the eastern foothills of the Rockies, but the
latest research, based on a new method of dating the glacial erratics (large isolated boulders) in the Alberta foothills, shows that the two glaciers met and merged.
Canada was one vast ice sheet for thousands of years. Some bits of the British
Columbia coast, as well as the northern Yukon, were probably unglaciated, but
these were mere fragments of what we now call Canada. (Flanagan, 2000: 12-13)
Despite the reality of a North American continent settled at various times by groups
over the millennia, there has been remarkable reversal of cosmopolitan sentiment during the last four decades. This has not, it must be said, occurred among the general
public in liberal democracies; they are in favour of Martin Luther King’s 1960s vision
more than ever. The shift has taken place among those in leadership positions in politics,
public policy, and academia, from Pierre Trudeau and Brian Mulroney in the 1970s and
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1980s, to Phil Fontaine, Matthew Coon Come and Gordon Campbell in the twenty-first
century.
The idea that barriers can be whittled away or levelled entirely, or that individual
Canadians should integrate and share a common identity, has been replaced by a new
vision from elites, one that posits walls—usually under the rubric of cultural purity
and group rights—as the preferred method to safeguard traditional culture. It is not
merely a North American phenomenon applied to debates over aboriginal rights; the
phenomenon has resurfaced in claims in areas as diverse as Kosovo to Kurdistan.
In contradistinction, there has also been a movement to de-emphasize nationalism and identity politics, as evidenced by supranational moves in the formation of
the federalist European Union, and, on a lesser scale, institutional cooperation which
downplays defensive and protectionist type nationalism with greater cooperation
through regimes such as the North American Freed Trade Agreement (NAFTA) and
the Association of Southeast Asian Nations (ASEAN). In Canada, however, it is the
“cultural purity” approach that has, over the last 40 years, been the dominant one,
whether in attempts by Quebec sovereignists to separate, or some aboriginal leaders
to create de facto sovereignties, albeit highly dependent on Canada.
Thus, the denial by some aboriginal leaders of Canadian-ness while simultaneously demanding ongoing transfers of public money and continued protection of
the Canadian state means such claims are, for all their assertiveness, disingenuous.
Few people would desire to turn the clock back to a time where Canada’s Aboriginal
Peoples could not practice their culture, speak their languages, or vote. But modern
political leaders (aboriginal and otherwise) should not turn the clock forward in such
a manner that duplicates the past, only this time with new victims, both inside and
outside the aboriginal community.
On some level, common Canadian citizenship must indeed mean equal application of the law, values, or something to all peoples, regardless of race. Existing constitutional and treaty exceptions and the resulting rights should be noted and respected,
but exceptionalism should not be further encouraged. The classic liberal approach of
extolling individual freedoms bespeaks a simultaneous extolling of individual virtues.
Those virtues are expressed differently by people based on their ethnic, linguistic, or
cultural background. There is nothing inconsistent between a facilitation of individual
virtues and differences, on the one hand, and an encouragement of the unity and sovereignty of the nation-state, on the other.
However, the decline in liberal cosmopolitanism has now led British Columbia
to a situation that threatens to permanently divide communities, even as it occurs in
the name of reconciliation.
When arguments are advanced that group rights and collectively-owned property are “native” and individual property rights, the rule of law, freedom to trade, and
market measures are “European” and presumably undesirable, the proponents of such
views confuse historical associations and beginnings with desirability. The rule of law,
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markets, and individual property rights do not belong do those of European ancestry
any more than an Arabic numbering system belongs to those of Middle Eastern origin. Sometimes, it makes policy sense to adopt an idea because it works. Two plus two
equals four, regardless of whether the proponent of the equation is a saint or a cad.
Worldwide examples of success regardless of culture
On this point, as Joel Kotkin points out in his analysis of why some people groups (and
people in those collectives) succeed in diasporas around the world or at home, what
people believe—what their culture is infused with—matters. Thus, Kotkin analyzed six
“tribes” from around the world– Jews, British expatriates (and the country in general
in the time of the British Empire), Japanese, East Indians, and Chinese—and found
that the reason such groups largely succeeded, or their diasporas did when their home
countries were unfriendly to habits of prosperity, were cultural influences that made
them amenable to new ideas, to work habits that breed success, to practical education, and to imitations of success they observed elsewhere (the Japanese since the midnineteenth century are an obvious example).
Kotkin observes that that these various groups were successful not because
their cultures or ethnic make-ups were preserved from change—Kotkin notes that
“in each case, the global tribe has grown as much through intimate contact with other
civilizations as through any intrinsic cultural purity”—rather, he writes, “global tribes
such as the British or Japanese have variously been known as imitators par excellence.
Similarly, the Jews, British, and Indians, far from pure examples of a particular genetic
stock, are among the most racially diverse of peoples” (Kotkin, 1992: 6).
Kotkin notes that prosperity has made such groups no less Japanese, Jewish, or
East Indian, especially when, in the case of the latter two, they often lived in mostly
small groupings relative to much larger populations around them (in the case of expatriate examples).
That this should have relevance for Canada’s Indian communities is obvious:
while for too long they were surrounded by a population and governments that were
on balance, hostile, and unappreciative of the richness of aboriginal traditions, I would
submit that is no longer than case. Rather, an over-reliance on culture and separateness
now regrettably hampers success for many of Canada’s aboriginals.
Thus, practices and governance forms which “build bricks” between peoples is
the last thing any government, Indian governments included, should build if aboriginals are to benefit from the success of others and strengthen the economic foundation
of aboriginal communities. Such communities and culture can be a part of the greater
culture without ultimately sacrificing one’s identity, be that identity Jewish in Toronto,
East Indian in Kenya, or aboriginal in Sechelt, Tsawwassen, and New Aiyansh. However, in current debates surrounding aboriginal governance, culture is often used as an
argument to avoid implementing useful reforms.
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This is not new. Such arguments are popular within East Asian political circles
and used to argue Asian values mean democracy and human rights can be defined
“differently” from the common understanding found in Western nations, and usually
in a manner that gives less personal or economic freedom to citizens. Singapore’s then
prime minister Lee Kuan Yew often made such an argument in the 1980s and 1990s
and it was predicated on the assumption of culture (Asian Confucian culture in the
case of Kuan Yew)—the belief that group rights must trump individual rights and that
wise leaders and elites could better direct individuals than individuals themselves).
Despite Kuan Yew’s rhetoric and a tendency to heavy-handedness on selected matters
in Singapore, that nation-state is largely a successful model of the rule of law, property
rights, and markets, and individuals pursuing their own prosperity.
The problem with arguments from culture, whether in Singapore or from select
aboriginal leaders, is that every culture once practiced top-down economic and political control. Every culture in the history of mankind, be it Norse, Celtic, Anglo-Saxon,
ancient Greek before the implementation of democracy, or multiple others, took the
form of a strong, elite-directed collective.
That it was necessary for much of human history is probably true; that it is
necessary in 2008—this, after a century and especially after several recent decades of
widespread democratization and conversion to market-friendly regimes around the
world—is not the case. A top-down approach of governance—the glorification of the
collective—is especially unnecessary in countries such as Canada where the practice
of democracy and markets is deeply and properly entrenched. It is one thing to argue
democracy, individual choice, and markets may have a tough time flourishing in the
culture of Riyadh; it is quite another to argue against those practices on Indian land
which is anyway surrounded by liberal democratic market models.
Moreover, there are examples of success such as Osoyoos First Nations and the
Westbank First Nation in BC where a degree of prosperity has been achieved using sensible economic policy and the natural advantages those First Nations possess. While
many other aboriginal governments will lack the natural advantages of those two collectives—valuable land, proximity to major tourism, and land useful for value-added
development (i.e., wine cultivation in the case of Osoyoos), attention paid to economic
incentives have paid off and can be imitated, in part, by others.
That obstacles to future economic progress yet exist—to accountability, voting
rights for all residents on Westbank land, and limits on future success given a collective model and its inherent limitations—should not detract from the progress that has
been made in Westbank and Osoyoos and the possibility of some progress for other
reserve lands where attention to incentives is replicated.
Critically, it should also be noted that it is precisely because most Indian reserves
in Canada do not possess the natural advantages of Osoyoos and Westbank that existing economic structures cannot be relied on to produce prosperity. Osoyoos and Westbank can rely on the luck of location combined with market exploitation whereas most
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reserves cannot. They will instead need to restructure reserve property and introduce
other market-friendly measures if they are to unleash entrepreneurial forces.
Go east for transformed economic cultures
Here, arguments from culture against such replication can be problematic. That
approaches to individual rights, property, and markets may have first been codified
by select European peoples is accurate but irrelevant; such approaches to governance
have been more or less adopted in the last century by jurisdictions as diverse as India,
Japan, Taiwan, Hong Kong, Chile, Israel, South Korea, and Turkey, among many others.
The empirical evidence on such matters is clear: The Organisation for Economic Cooperation and Development’s Angus Maddison, in a 2001 study that analyzed development from the year 1000 to 1998, found the following:

ΛΛ From 1000 to 1999, world population rose 22-fold, per capita income 13-fold. World
GDP rose by nearly 300-fold;
ΛΛ The most dynamic results were in the 1820 to 1999 period, where per capita income
rose more than rightful while population increased more than fivefold; in other
words, income growth finally outpaced population growth;
ΛΛ In terms of life expectancy, the average infant could expect to live to age 24 in 1000
AD; now, the average infant can expect to live to age 66, with most of that increase
having occurred since 1820;
ΛΛ In the past half-century, resurgent Asian countries have shown that an important
degree of “catch-up” is possible; before 1950, it was mainly Europe and her offshoots such as North America, Australia, and New Zealand that benefited from the
post-1820 rise in the world economy and living standards;
ΛΛ Now, prosperity has spread. Japan had a per capita GDP of $1,926 in 1950 and $20,431
in 1999; South Korea’s equivalent was $770 in 1950 and $13,317 by 1999; Hong Kong
and Singapore rose from $2,218 and $2,219 respectively in the mid-century mark to
$20,352 and $23,582 respectively. (Maddison, 2001)
Maddison found there were three primary factors for the growth in the world economy: first, conquest and settlement of relatively empty areas which had fertile land, new
biological resources, or a potential to accommodate transfers of population, crops, and
livestock; second, international trade and capital movements; and third, technological
and institutional innovation.
That there were obvious negative consequences to the first reason for increased
prosperity—conquest and settlement—is clear in the context of North American history.
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But Maddison’s finding was not an endorsement of past practices, only an indication that
it was one such practice that historically led to prosperity.
Critically, the other two factors are relevant to today’s prosperity and explain why
a resource-poor island such as Japan, devastated by the Second World War, could raise
its per capita living standard from where it was in 1950—about one-fourth of Canada’s—
to above Canada’s per capita GDP by 1991 (Maddison, 2001: 279 and 304). [19] Following
the Second World War, Japan used international trade and capital movements along
with technological and institutional innovation to dramatically improve its standard of
living.
It is useful not to over-romanticize culture or limit the influence of certain practices on the basis that they are somehow inimical to one’s own. The worst outcomes
occur when arguments from culture are applied to economic policy which then results
in depressed living standards, high illiteracy rates, and a general lack of prosperity and
opportunity. The pernicious effect of brick-building around one’s own culture and legal
and treaty encouragement to do the same is that individuals end up sacrificed for the
collective.
In closing, on cultural matters, it is useful to recall that aboriginal or European
or other peoples all have more in common than they do differences.
The ancestors of human beings, Homo erectus, lived from about 1.5 million years
ago. Homo sapiens, modern human beings, developed about 85,000 years ago. It is that
vast stretch of time into which all modern debates about differences between peoples
should be placed. Comparatively, every person alive today has much more in common
than they do differences; we are all much more similar to each other now than to any
of our ancestors, even those of several hundred years ago. The world and human beings
have changed that much. Differences and divisions should be placed in that context
including more recent Canadian history where aboriginal, Asian, and other Canadians
stood properly together to oppose a common adversary in two world wars.
Responsible leaders, be they in aboriginal, federal, or provincial governments,
ought to do all they can to erase institutional barriers between peoples given that, in
the larger context of human history, our actual differences are microscopic.

[19] In 1950, measures in 1990 international Geary-Khamis dollars, Canada’s per capita GDP was $7,473 while
Japan’s was $1,926; in 1991, Japan surpassed Canada’s per capita GDP of $18,353; Japan’s was $19,442.
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Recommendations: Proposals for reform and renewal
The federal and British Columbia governments should adopt the following negotiating
positions which are consistent with a liberal approach to treaties and a fiscally accountable approach for aboriginals and other Canadians.

Recommended government positions and transparency mechanisms
Property options
ΛΛ Continued transfers of land and conversion of existing reserve land to fee simple
ownership though with the next component included;

ΛΛ Conversion of aboriginal governments into corporations in which each individual
status Indian possesses an equal share a la the Alaska model or a restriction of
aboriginal governments to delegated models akin to municipal governments along
with full voting rights for non-aboriginals and the right to run for political office;
ΛΛ Use of the severalty option within the context of fee simple ownership that could
later be sold, initially at least between members of the same Indian community;
ΛΛ An adherent could choose between remaining with the band in question and taking land in common or taking land separately in “severalty”, a category close to fee
simple. This is one way to reconcile the desire on the part of those Indian claimants
who wish to be fully committed to Canada and Canadian values and, importantly,
without abandoning their pride for or allegiance to their aboriginal culture. In such
arrangements, they continue as members of their collective but may not have all the
privileges accorded to those who live on reserve, which is a fair trade-off for both
parties (the aboriginal governments and peoples who wish to retain communal ownership and an individual aboriginal who wishes more independence).

Tax treatment
ΛΛ If the aboriginal government model prevails, those governments should be given
the same or equivalent taxing powers of other British Columbia municipalities, i.e.,
access to property taxes and gasoline taxes. Access to income and general sales taxes
should be retained by senior levels of government.

ΛΛ Tax treatment should be exactly similar when applied to Indian and non-aboriginal alike.
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Municipal-style governance
British Columbia municipalities do not have rights to subsurface resources, nor can
local bylaws trump provincial or federal laws on adoption, education, health services,
civic citizenship, children and family services, or civic citizenship. The two senior levels of government should take the position that delegated local government powers are
indeed what will be offered to aboriginal governments on such matters but not more,
with the exception of narrowly defined areas where aboriginal governments would be
given veto power over art, aboriginal culture, burial rights, and other specifically stated
areas that would be consistently applied in all treaties.
Voting rights

Taxation with representation is a necessary feature of accountable, representative government and a constitutional principle to which governments must adhere, according to
the Supreme Court of Canada in Kingstreet Investments Ltd. v. New Brunswick (Finance)
(2007). Senior governments should require as a condition of treaty settlement that nonaboriginals be guaranteed the right to vote and to participate in electoral office.
Commercial fisheries
ΛΛ The illiberal approach begun by the Department of Fisheries and Oceans in 1992
should end. BC’s commercial fishery should be restored to the state of racial harmony it enjoyed prior to 1992;

ΛΛ Commercial licences should be bought from aboriginal governments and/or status
Indians and non-aboriginal commercial fishermen only on a seller-willing basis;
ΛΛ The licences should be fully transferable, i.e., they can be sold again to any buyer—a
licence known as an Individual Transferable Quota;
ΛΛ Licence holders should be fully incorporated into the existing commercial fishery in
every sense: commercial fishing days, regulatory regimes, poaching penalties, and
enforcement and fines should be applied equally.

Transparency and accurate estimates of costs and values needed
There are 195 aboriginal governments in British Columbia. As of December 2007, 108
of those were in some form of treaty negotiations (grouped into 58 negotiating committees as some are joined); the remainder, 87, were not in negotiations. Some, such
as Nisga’a, have a treaty, and some, such as selected ones on Vancouver Island, have
nineteenth century treaties.
Given the sheer number of treaties yet to be negotiated in any final form, and
also the additional side agreements which may further add to costs, it is critical that

Fraser Institute l www.fraserinstitute.org

Incomplete, Illiberal, and Expensive l 99

governments account for and publish full estimates of all aspects of treaty transfers to
Aboriginal Peoples, both ongoing support and one-time expenditures, including the
value of land and other resources which, in many cases, have not been accounted for.
The governments should also release the assumptions behind such estimates in order
for third party verification.
ΛΛ All three governments—aboriginal, federal, and BC—should estimate and publish
the total value of land included in treaties, including the estimated or potential value
of subsurface resources, forestry resources, and other property included in potential
treaties;
ΛΛ The assumptions behind the cost/value estimates should be published;
ΛΛ Where disagreement occurs on the cost/value estimates, the full range of estimates
should be published.

Other financial benefits
Senior governments should track and publish the estimated opportunity cost—the
interest value—of outstanding loans to aboriginal governments and collect the same
at the end of the process (the federal government tracks interest costs but the BC government does not).
Transparency on costs and regular updates
ΛΛ Senior governments should track and publish the market value of land already in
possession of aboriginal governments and that which is to be transferred;

ΛΛ The federal, provincial and aboriginal governments should estimate and publish the
total value of land included in treaties, including the estimated or potential value of
subsurface resources, forestry resources, and other property included in potential
treaties.

Finality and certainty
ΛΛ All three governments—aboriginal, federal, and BC—should aim to clearly delineate
jurisdiction as much as is practically possible. The citizens who pay for the services
will obtain better results with streamlined responsibilities, clear lines of authority,
and non-overlapping jurisdictional authority;

ΛΛ Outstanding and future claims against British Columbia and Canada should be
relinquished as a condition of federal and provincial agreement to treaties;
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ΛΛ Overlap between aboriginal claimants should be settled before federal and BC governments agree to sign and pass treaties;
ΛΛ In exchange for significant transfers of money, subsurface resources, and other benefits for aboriginal claimants, federal and BC governments should ensure that their
non-negotiable terms are certainty and finality. Note that this should not be interpreted as “extinguishment,” which is a distinct concept.

Incentives and parallel changes to federal legislation and policy
The point of changes in federal and British Columbia negotiating positions is to
enhance, not detract, from the possibility for actual treaty settlements based upon
classic liberal principles of equality and greater prosperity for aboriginal communities
and individuals based upon voluntary attachments. To that end, federal changes will
also need to take place in legislation, policy, and practice to help that process along in
BC and all Canadian provinces.
The above changes would be controversial in some circles. In exchange, the two
governments should offer status Indians generous community and individual settlement packages. Moreover, the current approach where negotiations are dragged out for
years and where a large percentage of BC aboriginal governments do not participate is
unlikely to change if the incentives do not change.
Over $9,500 per BC status Indian has already been spent on negotiations since
1993; that is money that could have been better spent in direct payments to individual
aboriginals, or placed in a trust account for health care, higher education, or part of a
down payment on a home.
This author realizes some of the recommended federal and BC negotiating positions would be highly controversial within some aboriginal communities but it is to
the advantage of aboriginal claimants, perhaps more so than the rest of the population,
that longstanding claims be settled. For that to occur, the general population must be
brought onside. If the polls and the 2002 referendum results accurately reflect public
opinion, the majority of the population in BC is not onside. Such public opinion has
been ignored by the BC and federal governments and it remains an open question of
how long that can continue before public opinion dramatically sours and makes progress even more difficult to achieve. Political support for consensus must be created
and that will require movement on the aboriginal side as has already occurred on the
non-aboriginal side. Thirty years ago, few British Columbians would have supported
any treaty settlements.
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A hastened departure from the Indian Act and more direct funding
First Nations individuals and communities suffer more than anyone from the existence
of the 1876 Indian Act. More rapid settlements offer the chance to forever be free from
colonial era practices that yet determine housing and other benefits.

ΛΛ Higher and direct cash payments to individual status Indians in return for actual
certainty and finality in treaties signed by aboriginal governments. Again, note that
this should not be interpreted as “extinguishment,” which is a distinct concept;
ΛΛ In general, the Department of Indian and Northern Affairs should redirect funding
away from governments and to individual status Indians. A transition period will be
required in many cases;
ΛΛ Aboriginal governments should be encouraged to recoup their necessary revenues
not from federal transfers but from taxes applied to citizens, Indian and non-aboriginal alike. Few people bother to concern themselves with spending decisions made by
governments to which they do not pay tax or for which they cannot vote. Direct taxation is the surest way to promote accountability on Indian lands. There is no substitute (not even after-the-fact audits, though they have their place for useful rear-view
reasons) for tying taxation and representation together.
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