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Dear Minister Strahl:

Re:

Ross River Dena Council, Liard First Nation and White River First Nation Potential for Resuming Land Claims/Self Government or Other Negotiations

INTRODUCTION
On September 27, 2006, I was appointed by your predecessor, the Honourable James
Prentice, as the Minister's special representative to conduct exploratory discussions with the
three remaining Yukon First Nations who do not have a settled land claim/self-government
agreement. Those three First Nations are the White River First Nation ("WRFN"), the Liard
First Nation ("LFN") and the Ross River Dena Council ("RRDC").

Since my appointment by Minister Prentice, I have made several trips to the Yukon and met
with key stakeholders including:
•

the Chiefs and Councils for the three First Nations;

•

rank and file members of the three First Nations;

•

representatives of the Yukon Territorial Government, including Premier Fentie; and
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•

representatives of Indian and Northern Affairs Canada, including officials from the
Yukon Region Office, the Federal Treaty Negotiators Office in B.C. and INAC
Headquarters in Gatineau.

On March 12, 2007, I submitted to Minister Prentice an Interim Report on the progress of
my exploratory discussions with the White River First Nation. Specifically, that Interim
Report addressed an outstanding request by WRFN to have the "Lands Set Aside" (LSA) on
which the First Nation resides converted to an Indian Act reserve. I recommended to
Minister Prentice that he direct departmental officials to complete Canada's assessment of
WRFN's request as soon as possible so that Canada can formally respond to it. For ease of
reference, I enclose a copy of my interim report herewith (Appendix "A").
By letter dated May 31, 2007 to Chief David Johnny of WRFN, Minister Prentice advised
that, based upon my recommendation, he had directed departmental officials to complete an
assessment of WRFN's request as soon as possible, following which the Minister would
respond to that request. As of today's date, the Department's review of WRFN's request
remains ongoing.
I am pleased to submit the following as my final report and recommendations to you in
relation to the potential to resume negotiations with the three remaining Yukon First Nations
who did not have comprehensive land claim and self-government agreements. I will begin
by providing some basic background information on these three First Nations. I will then
provide some observations on the current situation. Lastly, I will provide a series of
recommendations for your consideration.
BACKGROUND

A.

White River First Nation

The White River First Nation is based in Beaver Creek, the most westerly community in
Canada (approximately 35 km. from the Alaska border). WRFN is a small First Nation, with
about 140 registered Indian Act band members. During the Umbrella Final Agreement
("UFA") land claim negotiation process, approximately 280 persons were enrolled as
beneficiaries of the WRFN land claim agreement. The significantly greater number of
beneficiaries enrolled under the land claim agreement, as opposed to registered Indian Act
band members, reflects a "recruitment" drive undertaken by the WRFN among members of
the First Nation who are citizens of the United States. WRFN members are culturally
affiliated with the Upper Tanana people in Alaska as well as the Northern Tutchone people
in Canada.
The traditional territory of the WRFN is the extreme southwest comer of the Yukon and
includes much of Kluane National Park. It also includes part of the State of Alaska.
WRFN's traditional territory in Canada, the area of its land claim, totals approximately
5,000 sq. miles ( 1.3 million hectares).
WRFN's traditional territory is identical to the traditional territory of the Kluane First Nation
("KFN"). The KFN has a settled Final Agreement/Self-Government Agreement with
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Canada. The reason for this "100% overlap" between the claim areas of WRFN and KFN is
as follows.
Traditionally, WRFN members lived in and around a community named Snag. Snag is a
short distance east of Beaver Creek, on the White River. Unlike Beaver Creek, Snag is not
on the Alaska Highway. In 1961, Canada relocated the WRFN from Snag to Burwash
Landing. Burwash Landing is on Kluane Lake and the Alaska Highway and is home to the
K.FN. The WRFN characterizes this event as the "wrongful amalgamation" of WRFN with
KFN because it was done without their input or consent and, after this, WRFN did not exist
as a band separate from KFN.
Thus, in 1973 when the Council of Yukon Indians submitted the original land claim in the
Yukon ("Together Today for our Children Tomorrow"), the WRFN did not exist. Its
members were part of the Kluane Indian Band. It was not until 1991 that the WRFN was
recognized by Canada as a separate Indian Band, at which time the administration of the new
WRFN was established in Beaver Creek. By that time, the UFA negotiations were far along
and the area subject to the KFN land claim (which until then included the WRFN) was well
established.
After its creation as a separate First Nation, WRFN entered into negotiations with Canada
aimed at achieving a Final Agreement/Self-Government Agreement ("FA/SGA") under the
UFA. In 2002, WRFN and Canada signed a Memorandum of Understanding that
negotiations for a FA/SGA were complete. The parties committed to finalizing legal
drafting, completing a technical review, negotiating implementation plans and ratifying the
FA/SGA by March 31, 2003. That did not happen. WRFN seemed either unwilling or
unable to finalize the agreement. Extensions were agreed to but by 2005 it became apparent
that WRFN would not be ratifying its FA/SGA. On February 16, 2005, Canada advised
WRFN that it was terminating its mandate. The WRFN negotiations ended.
As indicated above and in my Interim Report to Minister Prentice, since the failure of the
UFA-based negotiations with Canada, WRFN has focused exclusively on its request that
Canada convert its LSA to an Indian Act reserve. As stated in my Interim Report, the key
drivers behind this request are that WRFN could thereby acquire Indian Act local
governance powers over its community and tax exempt status under s. 87 of the Indian Act.
More recently, with the prospect that the Alaska Highway Gas Pipeline may actually get
built in the foreseeable future, WRFN has also publicly taken the position that WRFN has
not consented to the pipeline traversing its traditional territory and that Canada is under a
duty to consult and accommodate WRFN in relation to that pipeline project.
As part of my consultations with the WRFN, they requested that I prepare for you a
summary of WRFN's issues and concerns, which I have done. I attach a copy of my
"Summary of Issues and Concerns of White River First Nation" for your review (Appendix
"B").
B.

Liard First Nation and Ross River Dena Council

The Liard First Nation ("LFN") and Ross River Dena Council ("RRDC") are two of five
member nations of the "Kaska Nation", whose traditional territory encompasses the
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southeast Yukon and northeastern B.C. The other three members of the Kaska Nation are
the Daylu Dena Council, the Dease River First Nation and the Kwadacha Nation. LFN and
RRDC are based in the Yukon while the Daylu Dena Council, the Dease Lake River First
Nation and the Kwadacha Nation are located in B.C.
The LFN is based in Upper Liard, a small community a few kilometres west of Watson
Lake. Both Upper Liard and Watson Lake are just north of the Yukon/B.C. border. The
Daylu Dena Council is based just south of the border in the nearby community of Lower
Post, B.C. Although the Daylu Dena Council has its own administration office in Lower
Post, it is in fact a part of LFN and the Chief of LFN is also the Chief of the Daylu Dena
Council.
The LFN and RRDC have comprehensive land claims to what is described as the Kaska
traditional territory. The LFN and RRDC claim areas are identical (100% overlap). As
noted above, the Kaska traditional territory encompasses a large area of land in the southeast
Yukon and northeastern B.C. It comprises approximately 110,000 sq. kilometres in the
Yukon and 99,000 sq kilometres in B.C. It also encompasses a small portion of the
southwest comer of the Northwest Territories, including part of the Nahanni National Park
Reserve. As a result, LFN and RRDC have "transboundary" land claims into B.C. and the
N.W.T, while the Daylu Dena Council, Dease River First Nation and Kwadacha Nation each
have transboundary claims into the Yukon.
The Kaska traditional territory is rich in resource potential, including oil and gas and mining.
The route of the proposed Alaska Highway Gas Pipeline also passes through Kaska
traditional territory.
Upper Liard, Watson Lake and Lower Post, the base of the LFN, are all on the Alaska
Highway. By Yukon standards, they are quite accessible. By contrast, the RRDC is based
in Ross River. Ross River is located several hundred kilometres northwest of Watson Lake
and northeast of Whitehorse, on the Robert Campbell Highway. While Ross River is much
more remote, it is located in an area very prospective for mining. The town of Faro, home to
the now decommissioned Faro mine, is located about 70 kilometres northwest of Ross River.
A map showing the Kaska Nation's traditional territory, and the locations of the
communities of Ross River, Upper Liard, Lower Post, Good Hope Lake (home of the Dease
River First Nation) and Kwadacha, is attached for your reference (Appendix "C").
The LFN is one of the larger Yukon First Nations. It has a total registered status Indian
population of approximately 1,050. Approximately 310 of these members are affiliated with
the Daylu Dena Council and reside across the border in Lower Post, B.C. The RRDC is a
smaller First Nation, with a registered status Indian population of approximately 470. Of
these, approximately 320 members reside in Ross River.
The Liard River Band and the Ross River Band (as they were then known) were signatories
to the original Council in Yukon Indians ("CYI") Land Claim in 1973. However, it was not
long before the Kaska proved to be the "black sheep" of the Yukon First Nations.
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The negotiations which ultimately led to the Umbrella Framework Agreement were
conducted on behalf of all Yukon First Nations by the CYI, later known as the Council of
Yukon First Nations ("CYFN"). As indicated above, these negotiations commenced in 1973
after the claim was submitted to Canada, and culminated with the successful negotiation of
the UFA in 1993. Prior to the UFA being negotiated, an agreement in principle had been
successfully negotiated in 1984. However, it was never ratified by the CYI because the
RRDC and three other First Nations did not support it. In 1989, a new AIP was negotiated
by the CYI. However, the RRDC and LFN insisted on entering into a separate "Framework
Agreement" with Canada to govern the negotiation of the Kaska land claim. Ultimately,
both RRDC and LFN refused to support the UFA on the basis that it was not consistent with
the Kaska Framework Agreement. When the UFA was ratified by the CYI in 1993, RRDC
and LFN opposed ratification. Not long after, in 1995, RRDC and LFN withdrew from the
CYI. To this day, they are not members of the CYFN.
Notwithstanding their opposition to the UFA (and their position that the UFA was never
properly ratified), both LFN and RRDC continued to participate in UFA-based negotiations
throughout the 1990's. In 1999, Canada agreed to a request that the claims of the LFN,
RRDC and the Kaska Dena Council (representing the three B.C. Kaska First Nations) would
be negotiated at a single table. These negotiations culminated, in June 2002, with the
negotiators for Canada, YTG and the Kaska agreeing to draft Final Agreement/SelfGovernment Agreements under · the UFA for both RRDC and LFN.
However,
notwithstanding that the agreements were recommended for acceptance by the chief
negotiator for the Kaska, the Chiefs and Councils for RRDC and LFN rejected the
agreements.
Since the UFA-based negotiations with the Kaska ended in 2002, LFN and RRDC have
taken the position that it was Canada that terminated the negotiations and that they, the
Kaska, are prepared to return to the negotiating table. To date, this has been frustrated by
the existence of unresolved litigation previously commenced by the Kaska Dena Council
("KOC"), LFN and RRDC.
In 1986, the KOC filed a lawsuit against Canada alleging breach of fiduciary duty by virtue
of Canada's failure to settle the Kaska's land claim in the Yukon. Since then, additional
lawsuits have been filed by each of the KOC, RRDC and LFN. In some of these lawsuits,
the Kaska allege that Canada has failed to negotiate their land claims in good faith. The
existence of these lawsuits, and in particular the allegations of bad faith negotiating by
Canada, have been a major impediment to the resumption of negotiations in the Yukon.
The result is that there has been no resumption of negotiations between Canada and the
Kaska since 2002, notwithstanding expressions of willingness to negotiate by both parties at
different times during this period.
OBSERVATIONS ON THE CURRENT SITUATION

A.

White River First Nation

Although Beaver Creek is on the Alaska highway, its location so close to the Alaska border
gives it a very isolated feel. In tum, my sense is that WRFN feels isolated and marginalized
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from the rest of the Yukon. That said, I was impressed by what I saw in Beaver Creek.
While it has the same sort of social issues as other First Nations communities, it struck me as
a pleasant community not blighted to the same extent as others one sees or hears or reads
about.
It is my assessment that, being such a small First Nation, WRFN has persistant and ongoing
capacity problems. Given its small population size, it has been difficult for WRFN to
establish consistent and strong leadership. Perhaps for this reason, WRFN has a history of
hiring outside consultants to represent it, which costs WRFN money without seeming to
produce any tangible results.
Since my appointment WRFN has on several occasions issued press releases or taken out full
page ads in Yukon newspapers criticizing Canada, touting its request for a reserve, and
putting industry and governments on notice that they expect to be consulted on the Alaska
Highway Gas Pipeline Project. While these press releases and ads undoubtedly accurately
represent the current positions of WRFN on these issues, it is difficult to understand what
strategic or tactical advantage is being gained by doing this.
I have concluded that WRFN's failure to successfully conclude the negotiation of and
subsequently ratify a UFA-based FNSGA has less to do with any deficiencies in the
proposed agreements and more to do with the ongoing capacity issues and WRFN's
particular historical grievances.
With respect to the capacity issue, in retrospect it is difficult to envisage WRFN being able at
this time to successfully implement a final agreement and, in particular, to take on the
responsibility of self-government.
With respect to the particular historical grievance of WRFN, as indicated above this is the
alleged "wrongful amalgamation" of WRFN with KFN in 1961. By the time WRFN was
established as a separate First Nation in 1991, the UFA based negotiations were well
underway. In particular, the total amount of settlement land available to all 14 Yukon First
Nations had already been established at 16,000 sq. miles. Of that amount, 550 sq. miles had
been allocated to KFN. When WRFN split off from KFN, it ended up with 200 sq. miles
while KFN got 350 sq. miles.
There is lingering bitterness within WRFN at its settlement land allocation. The 200 sq.
miles allocated to WRFN was not only less than what KFN got, it was the smallest allocation
of any of the 14 Yukon First Nations. It is my assessment that absent Canada and the Yukon
making a substantial amount of additional settlement land available to WRFN (which would
necessitate amending the UFA and thereby involving the other Yukon First Nations), the
prospect of WRFN agreeing to a UFA-based FNSGA is very poor.
WRFN's current position is that it is not interested in resuming UFA-based negotiations. It
is my assessment that even if WRFN was interested in pursuing UFA-based negotiations, for
the reasons stated above the prospects of such negotiations being successful would be slim.
In my assessment, WRFN simply does not have at this time the necessary capacity to
undertake the responsibilities that would come with becoming a self-governing First Nation.
A more incremental or "phased" approach is necessary, I believe.
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B.

Liard First Nation and Ross River Dena Council

During my appointment as the Minister's Special Representative, I was able to visit Watson
Lake and Lower Post, where LFN is based. I was also able to attend the 2007 Kaska
National Assembly. Notwithstanding several attempts, I was not able to arrange with RRDC
a visit to Ross River, which I regret.
My visit to Watson Lake and Lower Post confirmed what I had been hearing from just about
everyone, including the First Nations themselves, which is that there are serious social
problems in these LFN communities. There is substantial substance abuse. Housing is
substandard to the point of being decrepit. There is little economic opportunity. I am told
by everyone I spoke to that conditions in Ross River are the same. Thus, there is no doubt in
my mind that there are serious and urgent social issues that must be addressed within the
RRDC and LFN communities.
That being said, I was struck by the evident pride and resilience of the Kaska. They have a
strong, well-developed identity. Further, notwithstanding the obvious social ills bedevilling
their communities, I believe there is strong political leadership within the Kaska.
Politically, the problem I saw within the Kaska is that the strong leadership is divided into
factions. In particular, the LFN and its new, young Chief, Liard McMillan, have set
themselves in opposition to what they see as the "old guard" of Kaska politics in the KDC
and the Kaska Tribal Council ("KTC"). The KTC is not a separate Kaska First Nation but
rather a body created by the Kaska to speak for the larger "Kaska Nation". In reality, the
KTC is closely aligned with the KDC and LFN is at loggerheads with the KTC/KDC. The
picture is complicated in that RRDC is also closely aligned with KDC and KTC and,
particularly oflate, has been at odds with LFN.
Accordingly, notwithstanding that each of LFN, RRDC, KDC and KTC have strong leaders,
they are not working towards a common purpose. Obviously, this makes it difficult for
Canada and the Yukon to fruitfully and successfully negotiate with the Kaska. A case in
point is the recent effort by LFN and the Yukon to negotiate an agreement to provide for oil
and gas development in LFN's traditional territory. LFN and the Yukon in fact were able to
come to an agreement, but the consent of RRDC to the agreement was required under the
Yukon Oil and Gas Act. RRDC refused to provide that consent and the agreement is now
effectively dead.
The current position of both RRDC and LFN is that they are not interested in resuming
UFA-based negotiations. In the case of RRDC, its leadership is taking a very strong stand
that the VF A is flawed and can never form the basis for settlement of its overall claim. In
the case of LFN, its leadership has simply stated that there is no appetite among LFN
members at this time for UFA-based negotiations.
Instead of UFA-based negotiations, RRDC has proposed some form of stand-alone selfgovernment negotiations. In addition. RRDC has offered to discontinue one of its lawsuits if
Canada agrees to convert its Land Set Aside to a reserve (the same as what WRFN is
requesting). The lawsuit in question essentially seeks to have the court restore the tax
moratorium put in place by Canada during the UFA negotiations. The settlement offer is
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predicated on the notion that once RRDC's LSA are converted to a reserve, the section 87
tax exemption will apply. The other condition of RRDC's offer to discontinue the lawsuit is
that Canada will also adopt a "remission order" in respect of any taxes alleged owing by
members of RRDC during the period from the end of the tax moratorium to the date of the
creation of the reserve. Consistent with the position being put forward by WRFN, it is
RRDC's position that the creation of a reserve will not only confer the tax exempt status
they seek but also address the governance issue in that RRDC will have Indian Act onreserve governance powers.
The approach of LFN is somewhat different. Chief McMillan has not proposed resumption
of any particular type of negotiation. Rather, he is focused on "on the ground" issues such as
economic development and amelioration of social conditions. Thus, LFN is looking to
Canada to engage with it in addressing these problems.
LFN also has tax litigation outstanding against Canada similar to the RRDC's litigation
discussed above. LFN, however, has different legal counsel and has put forward a different
proposal for settling that litigation. LFN has proposed putting this lawsuit into long-term
abeyance. The proposal is based on the assumption that one day Canada and LFN will go
back to the land claims table. In the meantime, Canada Revenue Agency would agree to
accept modest quarterly repayment of principal on back taxes owing. Interest and penalties
would be forgiven. The litigation would be held in abeyance for so long as payments are
being made as agreed. The ultimate question of whether LFN or its members should have to
pay tax would be left to be decided later when land claim negotiations resume.

C.

Observations Applicable to All Three First Nations

Notwithstanding that none of WRFN, LFN and RRDC are interested at the current time in
resuming UFA-based negotiations, all three were in the past involved in those negotiations
to the point of coming close to having completed F A/SGAs. As part of those negotiations,
each First Nation selected the lands that would become their "Settlement Lands" under the
F AJSGA. When negotiations ended in failure, the lands selected by each First Nation were
protected by the Yukon Government from disposition and third party development. This
"interim protection" was achieved by the Yukon passing Orders in Council. The interim
protection was for a period of 5 years. This period of interim protection expires March 31,
2008. All three First Nations have publicly stated that they expect the Yukon to further
extend the interim protection. The implications of this will be discussed further below.
As stated above, none of WRFN, LFN and RRDC have reserves. Rather, their communities
are located on "Lands Set Aside" under the Territorial Lands Act. The status of LSA is
administrative only. It does not give to the First Nations any security of tenure or any
governance powers. This places them in a uniquely disadvantaged position. Prior to the
negotiation of the FA/SGAs with the other 11 Yukon First Nations, most First Nations
people in Yukon were in the same position of residing on LSA (historically, very few
reserves were created in the Yukon). However, by virtue of the UFA-based F A/SGAs, the
other I l First Nations now own their settlement lands and have broad governance powers on
their lands.
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Thus, Canada is presented with the difficult situation that while these three First Nations
have rejected a UFA-based agreement, they wish to protect the land selections made during
the UFA-based negotiations. This is further complicated by the fact that since the UFA was
negotiated, Canada has devolved to the Yukon administration and control of lands and
natural resources. Thus, the lands which WRFN, LFN and RRDC wish to remain protected
are no longer Canada's to protect; they are the Yukon's. Finally, the failure of those
negotiations has left a void in terms of governance that desperately needs to be filled.

RECOMMENDATIONS
Recommendation No. 1
The fact that each of WRFN, LFN and RRDC want the interim protection of their UFA land
selections ex.tended suggests that, at some time in the future, each will want to re-visit
settlement of their land claims. However, the time is not right for trying to re-start
negotiations under the UFA and there is no point in trying.

Recommendation No. 2
Canada should support the extension of the interim protection of the land selections made by
WRFN, LFN and RRDC in the UFA-based negotiations. The failure of the Yukon to extend
the interim protection will be viewed very negatively by the First Nations in question.
Although this is the Yukon's responsibility, I have no doubt that if Canada does not support
extending the interim protection, it will be accused of conduct inconsistent with the honor of
the Crown based on the ongoing relationship between the Federal Crown and the First
Nations. Indeed, in my view it is quite likely that litigation could ensue and that both
Canada and the Yukon would be named as Defendants.
Further, leaving the interim protection in place preserves an important and tangible link to
the UFA. That is, protecting those land selections makes it more likely that at some point in
the future the First Nations will come back to the land claims table. Not extending the
interim protection could present real difficulties in that event that, in the interim, some of the
land selections are no longer available because of dispositions to third parties. This would
put the Yukon in the position of having to find new land, a position I do not believe they
want to be in.
The Yukon government has expressed concern with extending interim protection of land
selections made in the UFA-based negotiations when the three First Nations express no
interest in resuming such negotiations. While I sympathize with this concern, in my view
now is not the time to play hardball with these First Nations by forcing them to choose
between resuming UFA-based negotiations or losing their land selections. At some point in
the future, WRFN, LFN and RRDC will have to decide what they want to do about their
unresolved land claims; otherwise the "interim" protection will in fact become permanent.
But that time has not come, in my judgment.
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Recommendation No. 3

Certain elements of the Kaska leadership have said that one reason they are not interested in
resuming UFA-based negotiations is that those Yukon First Nations who have Final
Agreements and Self-Government Agreements now regret it. The assertion is that the
FNSGA regime is a step backwards and that had these other First Nations to do it over
again, they would not enter into a Final Agreement/Self-Government Agreement.
My consultations with some of these other Yukon First Nations convinces me this is not the
case. Rather, while they acknowledge that there have been difficulties implementing the
agreements, in particular as regards funding, none of the representatives I spoke to expressed
the sentiment that they regret having entered into a Final Agreement/Self-Government
Agreement. To the contrary, all were adamant they would not go back to the way it was
before.
Accordingly, I believe there is merit in Canada working with the Yukon (and, should they
prepared to do so, the CYFN) to develop a communications plan to celebrate the successes
of the completed Final Agreements/Self-Government Agreements. The purpose of this plan
would be to convey to rank and file members of the WRFN, LFN and RRDC the benefits
accruing to the members of the other Yukon First Nations who now have Final
Agreements/Self-Government Agreements. Care will have to be taken that this is not
perceived to be a "hard sell" job, but rather is a legitimate part of the implementation of the
agreements.
Recommendation No. 4

Both WRFN and RRDC have explicitly asked Canada to convert their lands set aside to
Indian Act reserves. As stated above, I have concluded that it is beyond doubt that WRFN,
LFN and RRDC are trapped in a uniquely disadvantaged position in that they have neither a
land claim/self-government agreement, nor a reserve. Rather, their communities are located
on Crown Lands "set aside" for them. As stated above, there are no governance powers
associated with LSA, nor is there any security of tenure.
For almost 30 years, from 1973 to 2002, it was assumed that each of these First Nations
would gain control (i.e. governance power) over their lands through the land claims/selfgovemment process. Now that process is dead and none of the three remaining First Nations
are interested in restarting it, at least for the time being. This leaves governance as a
significant unresolved issue.
As legal counsel for RRDC puts it, if his clients want to pass a dog bylaw, they have to go to
the Federal Parliament. Similarly, Chief and Council of WRFN complain they cannot pass a
bylaw to deal with a land use in Beaver Creek which they believe threatens their drinking
water wells.
One way to address this serious problem of governance is to create reserves. Each of the
three First Nations would then acquire Indian Act governance powers. Based on my
consultations, it is my understanding that Canada is assessing the requests for creation of
reserves and is not necessarily opposed to it. On the other hand, the Yukon Government has
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conveyed to me quite forcefully that they believe creation of reserves would be entirely
inconsistent with the UFA-based regime of Final Agreements and Self-Government
Agreements in the Yukon.
Having considered this matter very carefully, my recommendation is as follows. Canada
must conclude in good faith, and as soon as possible, its assessment of the requests made by
WRFN and RRDC for conversion of their LSA to reserves. If, at the conclusion of this
assessment, Canada is unwilling to create new reserves in the Yukon, for policy or other
reasons, it should immediately enter into negotiations with WRFN, LFN and RRDC aimed at
providing each First Nation with some form of local governance power. The status quo is
not acceptable.
I should be clear that what I am recommending is not negotiations to transfer to WRFN,
LFN and RRDC full self-government power. Nor am I recommending that these
negotiations include governance of the lands selected by these three First Nations during the
UFA-based negotiations. Rather, I am recommending (again, in the event the decision is
made to not create reserves) that Canada negotiate the provision of local, municipal-type
governance powers to these First Nations in respect of their communities (i.e., on the LSA).
This would be a first step, in an incremental process, to address an immediate need.
Finally, it is not my intention to be prescriptive in terms of how Canada and these First
Nations might agree on the transfer to the First Nations of local governance powers.
However, several "precedents" have been brought to my attention as to how this might be
achieved.
One of these is to use the First Nations Land Management Act. Another "model" suggested
to me is the agreement entered into by Canada in 2001 with the Mohawks of Kanesatake.
Pursuant to that agreement, which was without prejudice to Kanesatake's unresolved claim
to aboriginal rights and title, the parties agreed that Kanesatake lands within and adjacent to
the Town of Oka be recognized as constituting lands reserved for Indians within the meaning
of Section 91 (24) of the Constitution Act, 1867, but not a "reserve" within the meaning of
the Indian Act. The agreement then went on to provide for the exercise of jurisdiction by
Kanesatake over the use and regulation of their lands.
As indicated above, I am not expressing an opinion on whether either or both of these
models would be appropriate in the circumstances. Rather, I raise them simply as examples
of ways of providing these three First Nations with the governance power they need without
creating Indian Act reserves, if that is the decision Canada makes.
Recommendation No. 5

LFN's proposal to put their tax litigation in long-tenn abeyance pending an eventual return
to the land claims table is fair and sensible. According to lawyers for both Canada and the
LFN, this tax litigation is currently being driven by a Federal Court Prothonotory, such that
LFN is incurring significant legal costs which it can ill afford to pay. LFN's proposal will
put the litigation in abeyance while allowing both Canada and LFN to save face in that the
ultimate question in issue is left to be detennined at a later time. I appreciate that Canada
Revenue Agency will have to agree to this proposal. I am advised by counsel for the LFN,
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and have no reason not to believe him, that the CRA has previously agreed in principle to
accept payment of the back taxes owing as described above. Therefore, INAC should work
with the CRA to make this happen.

Recommendation No. 6
One of the reasons WRFN and RRDC have requested a reserve is to gain tax exempt status
under Section 87 of the Indian Act. This is a difficult issue.
Under the UFA and the resulting Final Agreements/Self-Government Agreements, Yukon
First Nations agreed to begin paying tax. Although historically few reserves were ever
created in the Yukon, such that not that many Yukon First Nation members actually had the
benefit of the Section 87 tax exemption, Canada agreed to forego the collection of taxes
during the UFA-based negotiations. Because those negotiations took so long, the "tax
moratorium" remained in place for a long time, over 20 years. The UFA provided that all
Yukon First Nations peoples, including members of the WRFN, LFN and RRDC, would
begin paying tax three years after the date of the legislation giving effect to the UFA and the
first four Final Agreements. That was 1998.
I have heard it argued that currently all Yukon First Nation members are treated equally with
respect to taxation and that, therefore, providing a tax exemption to members of WRFN,
LFN and RRDC would be inequitable. In my view, however, members of the WRFN, LFN
and RRDC are not on the same or equal footing as members of the other Yukon First
Nations who have Final Agreements/Self-Government Agreements. That is because the
members of the other Yukon First Nations got something in return for giving up their tax
exempt status; namely the benefits under their final agreements/self-government agreements.
One of these benefits is that Canada has entered into a tax sharing agreement with those First
Nations, under which a majority of the taxes remitted by the First Nations to Canada are
returned by Canada to the First Nations for use in their communities.
By contrast, the WRFN, LFN and RRDC gave up their tax exempt status but, to date, have
received nothing in return. While it could be argued that this is their own fault, because they
walked away from the UFA-based negotiations (a position which the First Nations would
vehemently deny), that does not change the end result, which is that these three First Nations
are in a less advantageous tax position than members of other Yukon First Nations.
Accordingly, my recommendation is as follows. If Canada is not prepared to create reserves
(in which case the taxation issue would presumably be dealt with because of s.87 of the
Indian Act) Canada should, as part of the negotiations to provide the First Nations with local
governance powers, explicitly address a tax sharing arrangement along the lines of the
existing arrangement with the other I I Yukon First Nations, such that the majority of the
taxes remitted by the WRFN, LFN and RRDC will be returned to those First Nations by
Canada for use in their communities.

Recommendation No. 7
Both the Oaylu Dena Council ("DOC") and LFN have outstanding requests with Canada for
new administration buildings.
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Although, as discussed above, the DDC is part of the LFN, the DDC has its own
administration building in Lower Post, which is approximately 20 kilometres east of Watson
Lake on the Alaska Highway. The current DDC administration building is a remnant portion
of an old residential school. As you can imagine, there is serious lingering trauma in the
Kaska community from the old Lower Post residential school. In addition, the building is in
terrible shape and really is not fit for use as a modem office space. Accordingly, the DDC
have repeatedly called on Canada to provide it with a new administration building.
Although, strictly speaking, this issue does not fall within my mandate of exploring the
possibility of resuming negotiations with LFN, I feel I would be remiss if I did not address it
in my report to you.

In addition, LFN has also asked Canada for a new administration building in Watson Lake.
Chief McMillan presented a proposal to former Minister Prentice in this regard on March 28,
2007.
Canada has committed $200,000.00 towards the new LFN administration building.
However, the project does not appear to be moving very quickly because of concerns that the
land on which LFN wants to construct the new administration building are contaminated. I
urge Canada to give the LFN administration building project priority and pursue it with a
greater sense of urgency than has been demonstrated thus far.
With respect to the requested new administration building in Lower Post, Canada has in the
past suggested that it acknowledges the current administration building is not suitable and
that it would be prepared to contribute funding towards the construction of a new building.
Although I am not able to verify this, the Kaska say that at one point former Minister Jane
Stewart provided some kind of commitment in this regard.
Regardless what commitments may been made by Canada in the past, I am of the view that
the continued use of the current administration building in Lower Post is not tenable. It is
bad enough that the building is in such a dilapidated state that some employees complain it
makes them sick. Worse, in my view, is the daily reminder the building provides of its past
as the residential school.
Accordingly, it is my recommendation that Canada immediately commence negotiations
with LFN/DDC regarding the provisions of a new administration building in Lower Post.
Recommendation No. 8
As indicated above, WRFN historically were based in and around the community of Snag.
WRFN members were relocated from Snag in the early I 960s to Burwash Landing on the
Alaska Highway, in order to bring them closer to basic services available because of the
existence of the highway. When WRFN split from KFN in the early I 990s and relocated to
Beaver Creek, this put them much closer to their former home in Snag.
Snag is accessible by a rough, four-wheel drive trail off of the Alaska Highway. When I
visited the WRFN in Beaver Creek, I was taken to Snag for a visit. Snag is identified on
some maps as being a historical site. It consists of several old WRFN cabins and cabin sites.
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Unfortunately, there is little left of most of these cabins. The most prominent structure still
standing in Snag is an old log Anglican Church. At some point in the recent past, the
Federal Government provided funding for the restoration of the church. For reasons that are
not clear to me, the funding ran out and the project stalled before the restoration was
complete. As a result, the church is deteriorating badly. This is, in my view, highly
regrettable given the cultural and historic importance of Snag to WRFN.
Accordingly, it is my recommendation that Canada commit to provide the necessary funding
(which should be modest, I would expect) to recommence and complete the restoration of
the church at Snag. In addition, Canada should commit to make funding available to
improve the access road to Snag, which is in very poor condition.
Recommendation No. 9

Economic development is a serious issue for these three First Nations. As discussed above,
LFN expended considerable time and resources to negotiate an oil and gas deal with the
Yukon. Sadly, this deal fell through because LFN could not obtain the consent of RRDC,
which is required by the Yukon Oil and Gas Act. Further, the KOC has not been supportive
of the deal. The dispute between the Kaska concerns how resource revenues and other
economic benefits from oil and gas development would be shared among the member Kaska
First Nations. The same "sharing" dispute affects other types of natural resource
development as well, notably mining.
While the proposed oil and gas deal would have been a bilateral agreement between LFN
and the Yukon, in my view there are federal interests at stake. First, under the Devolution
Transfer Agreement between Canada and the Yukon, Canada stands to received the lion's
share of resource revenues from oil and gas development in the Yukon (80% of annual
revenue after the first $3 million). Thus, Canada has a financial interest in seeing resource
development in the Yukon proceed.
Second, and more importantly in my view, the lack of economic opportunity in the Kaska
communities is one of the contributing factors to the serious social ills affecting those
communities. Having regard to the historic and ongoing special relationship between the
Federal Crown and the First Nations People of Canada, Canada has an interest (if not an
obligation, a point on which I express no opinion as that is a legal question) to work with
First Nations to improve their social and economic conditions.
In my view, it is highly regrettable that LFN and the Yukon were unable to complete their
oil and gas deal, having come so close. Given that an oil and gas agreement seems
achievable, I recommend that Canada offer to assist in achieving such an agreement. Having
considered the matter, it seems to me there are at least two options for doing so:

1. Canada offers to mediate the revenue-sharing dispute between RRDC and LFN
and the other Kaska First Nations;
2. Canada agrees to participate in a stand-alone table on mining and oil and gas
that would include RRDC, LFN, YTG and the two transboundary claimants,
KDC and the Ache Dene Ko.
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One argument I have heard against entering into sectoral agreements like mining and oil and
gas is that doing so wiJI reduce the incentive these three First Nations have to finalize their
comprehensive claims. That is, why enter into a final agreement when you can negotiate
sectoral agreements based on the Cro\';Tl's duty to consult and accommodate?
I have considered this objection carefully and concede it has some merit. However, given
that the prospect of any of these three First Nations agreeing to a UFA-based Final
Agreement/Self-Government Agreement is remote, holding out for such agreements
effectively means that nothing will happen for the foreseeable future. In the meantime,
Canada will be required to consult with these First Nations in relation to any proposed
activities in their traditional territory, so we end up in the same place at the end of the day
anyway.
Recommendation No. 10

The proposed Alaska Highway gas pipeline would run through the traditional territory of
both WRFN and LFN. Both these First Nations have publicly taken the position that they
expect to be consulted on the project and believe that, thus far, they have not been consulted.
As I understand it, Canada and the Yukon take the position that no consultation is required
now because the First Nations were consulted back in the 1970s when the project was
initially proposed by Foothills Pipelines. In addition, since the route of the pipeline was
approved at that time and an easement granted to Foothills Pipelines, no further consultation
is required (assuming the pipeline will be located in the existing right of way).

It is beyond the scope of my appointment to provide legal advice. However, I would simply
observe that if Canada refuses to consult with WRFN and LFN in relation to the new Alaska
Highway gas pipeline project, it does so at its peril. In particular, given that WRFN did not
even exist in the 1970s when the project was originally approved, as a matter of historical
record it seems a stretch to argue that WRFN has been consulted.
CONCLUSION

I trust you will find my report to be of assistance in addressing the undoubtedly complex
issues which remain unresolved as a result of WRFN, LFN and RRDC not entering into
UFA-based Final Agreement/Self-Government Agreements. I would be pleased to discuss
with you any or all aspects of my report. Thank you.

(.
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Pl.EASE REPLY TO ~GARY OFFICE

SENT BY FAX & COURIER
The Honourable Jim Prentice, PC, QC, MP
Minister of Indian and Northern Affairs and Northern Development
and Federal Interlocutor for Metis and Non-Status Indians
IO Wellington
Gatineau, QC
KIA OH4
Dear Jim:

Re:

White River First Nation - Interim Report

The purpose of this letter is to provide you with an interim report on the progress of my
exploratory discussions with White River First Nation (WRFN).

Background
As you know, WRFN is one of the three Yukon First Nations without a settled land claim
and self-government agreement under the Yukon Umbrella Final Agreement (UFA). To
provide some context, WRFN is a very small band (approximately 140 Indian Act band
members and approximately 270 members enrolled for the purpose of the land claim
negotiations). As a result, this First Nation has real issues with respect to capacity. Also, it
is my observation that this First Nation lacks strong and coherent leadership.
WRFN signed a Memorandum of Understanding with Canada in 2002, to the effect that
negotiations to conclude a Final Agreement and Self-Government Agreement under the UFA
were complete. Unfortunately, WRFN was unable or unwilling to undertake and complete
the work necessary to draft the Agreements and have them ratified by their members.
Ultimately, Canada decided that there was no prospect that WRFN would do so and advised
WRFN that its mandate would expire effective March 31, 2005.
However, in
communicating that the federal mandate would expire, Canada also emphasized it was
prepared to continue working with WRFN under the confines of the Indian Act to build
capacity, etc.
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WRFN's Current Position
In February 2006, WRFN made a request to Canada that the "Lands Set Aside" (LSA) on
which the First Nation resides be converted to a reserve. One reason for this request was the
desire to obtain tax exempt status under Section 87 of the Indian Act.
As you know, historically very few reserves were created in the Yukon. In the case of
WRFN (and other Yukon First Nations), the Federal Government did not create reserves
under the Indian Act, but rather had lands "set aside" under the Territorial Lands Act. The
creation of LSA was administrative only and for the limited purpose of providing lands on
which First Nations housing could be constructed. It is my understanding there are
significant limitations on the economic development that can be carried out on LSA, as well
as on the band's governance capability (i.e., they have little or no power to carry out even
basic governance activities such as passing and enforcing local by-laws).
WRFN's request for the conversion of LSA to a reserve has been repeated many times since
February 2006, with an increasing sense of frustration that Canada apparently refuses to deal
with the request. The request has been repeated (or complaints made about Canada not
dealing with the request) in the following letters, correspondence and meetings:
•

March 27, 2006 - letter to INAC's Yukon Regional Director General (RDG)

•

April 21, 2006 - meeting with you in Whitehorse. During this meeting, you
promised WRFN Chief David Johnny that you were committed to a "fresh start"
with a "blank piece of paper" (notes from the meeting seem to confirm this).

•

April/May 2006 - several e-mails to Yukon Region officials in INAC

•

July 4, 2006 - letter to you

•

July 20, 2006 - letter to you

•

August 4, 2006 - letter to the Yukon RDG

•

The lack of response from Canada to respond to the request for a reserve led WRFN
to boycott a meeting with you and other Yukon chiefs in Whitehorse held in late
August 2006

•

September 29, 2006 - letter to Yukon Region Director of Governance

•

October 11, 2006 - meeting with INAC Yukon Region representatives

•

October 23, 2006 - letter to Yukon Region Director of Governance

•

December 4, 2006 - letter to Yukon ROG

-3-

My appointment as your special representative was communicated verbally to WRFN on
November 24, 2006. I subsequently sent a Jetter introducing myself to Chief David Johnny
of WRFN on December 13, 2006.
On January 15, 2007, WRFN sent you another Jetter. In that letter, it was stated that WRFN
saw "no connection" between my mandate as your special representative and WRFN's
request for the creation of the reserve. The letter stated that WRFN sees these two matters as
being separate.

On January 21, 2007, WRFN sent a letter to me advising that they were not interested in
reopening land claim negotiations under the Yukon VF A. Rather, they are only interested in
the conversion of LSA to a reserve, regaining tax exempt status, etc.
On February 2, 2007, WRFN sent letter to INAC Yukon Region Director of Governance, in
which the First Nation again stated it sees no connection between my mandate as your
special representative and their request for a reserve.

My Meeting with WRFN

On February 21, 2007, I met with Chief David Johnny of WRFN and other leaders of the
First Nation. I viewed the main purpose of the meeting as being to allow me to assess the
sincerity and legitimacy of WRFN's current position that they are not interested in
discussing a Land Claims and Self- Government Agreement under the VF A, but rather are
only interested in discussing their request for the creation of the reserve and regaining tax
exempt status. In other words, I was hoping to find out whether the position that WRFN has
taken since February 2006 has been posturing for the purpose of negotiating, or whether this
really is their position.
The messages I receive from WRFN at the meeting were completely consistent with the
positions they have taken in their various letters and other correspondence since
February 2006. That is, they are not interested in Land Claims Agreement under the Yukon
UFA, or indeed at all. Their agenda is to see the creation of a reserve. Moreover, they are
intensely frustrated that Canada has not dealt with their request for the creation of a reserve
and the regaining of tax exempt status. As I have indicated above, WRFN's request for the
creation of the reserve is now more than one year old. During this time, it has not been
responded to by Canada in any substantive way.

In our February 2 I, 2007 meeting, I assured the WRFN representatives that I would convey
to you in an interim report my concurrence with the view that WRFN is presently in a state
of limbo, in that they have neither a Final Agreement/Self-Government Agreement under the
UFA, nor do they have a reserve (and, therefore, access to the various federal programs that
are delivered to on-reserve Indians) and that something needs to be done about it. Further, I
promised I would convey to you WRFN's high level of frustration with what they see as the
failure of Canada to respond in any meaningful way to their request for a reserve and my
agreement with their view that my appointment should not be used as an excuse for not
dealing with it.
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Interim Recommendation

Accordingly, it is my interim recommendation that you send a letter to Chief Johnny as soon
as possible, in which you make the following points:
I. That you recognize that with no Final Agreement/Self-Government Agreement
under the UFA, but also no reserve, WRFN is in a difficult situation and that you as
Minister are committed to address this unsatisfactory situation. That is why you
appointed me as your special representative.
2. That you understand I have had one meeting with WRFN and that another one is
planned for late March and that you are encouraged at this resumption of dialogue
between WRFN and Canada through your special representative.
3. That you acknowledge that WRFN has been requesting since February 2006 that
Canada convert its LSA to a reserve. Based upon my recommendation, you have
directed departmental officials to complete their assessment of that request as soon
as possible so Canada can formally respond to it. You should stress that at this point
you cannot and will not prejudge what the outcome of that assessment will be and
what Canada's decision will be. Finally, it is your hope that in the meantime,
pending the completion of Canada's assessment, WRFN will see the value in
continuing its dialogue with your special representative.
As indicated above, I am in the progress of attempting to schedule a second meeting with
WRFN in the last week of March. My plan for the meeting will be roughly as follows. I
wil1 tell WRFN that my recommendation to you (that departmental officials expeditiously
complete their assessment of the request for the creation of reserve) has been accepted by
you as per your letter. I will stress with them that I do not know what the outcome of the
assessment will be. Further, I will suggest to them that one possibility is that Canada may
reject the request. I will then try to explore with them what will they do in that event. Do
they have a contingency plan if Canada rejects the creation of a reserve?
Finally, I will suggest the following. Since the department will now be dealing directly with
the request for the creation of a reserve, and in light of WRFN's position that they are not
interested in discussing a Land Claims Agreement under the UFA or at all, it is difficult for
me to see what else I can do as your representative. I will suggest that if this is indeed
WRFN's position, I will make my final report to you following the meeting and conclude
my work.
Rationale for Interim Recommendation

My interim recommendation and plan for my next meeting with WRFN is based on the
following:
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1. WRFN really is caught in a kind of legal limbo, with no Final Agreement/SelfGovemment Agreement but with no reserve. WRFN's small size and significant
capacity issues push the boundaries with respect to the appropriateness or
applicability of the UFA. The request to convert LSA to a reserve has been made in
this context and, like it or not, must be responded to.
2. WRFN's request for the creation of the reserve is more than one year old. It needs
to be assessed and responded to one way or another. Arguably, the honour of the
Crown in dealing with this First Nation is in jeopardy because of Canada's lengthy
failure to respond. The status quo of not dealing with it because I have been
appointed as your special representative is not satisfactory. A letter directly from
you assuring WRFN that its request will be assessed expeditiously is needed, in my
opinion, to relieve some pressure.
3. Further to point 2, your promise of a "fresh start" with a "blank piece of paper" has
been raised with me by Chief Johnny several times already. Given that it was made
last April, I believe a letter from you to Chief Johnny now is vital, notwithstanding
that my mandate remains unfinished.
4. Tactically, my assessment is there is a need to try to force WRFN's hand. WRFN
has pretty effectively got the department boxed into a comer with its request for a
reserve. One way to break out of that comer is to assess the request and reject it.
Please note I am not making a recommendation at this point that this is what Canada
should do, nor have I assessed the ramifications of doing this on the Crown's legal
position, as this is not within my mandate. I am aware, however, that Canada's
position up to now has been that it is not in favour of creating reserves in the Yukon
and that there are sound policy reasons supporting this position. In the final
analysis, Canada needs to deal with the request and needs to be prepared to say no, if
that is the conclusion arrived at as a result of the assessment.
5. Right now, WRFN's position appears rigid and inflexible. In light of this, I am
prepared to tell them there is little I can do to help them. I am hoping that doing so,
coupled with the possibility that Canada might not approve the creation of a reserve,
will have the effect of convincing WRFN there is value in continuing discussions
with me as your representative with a view to returning to the negotiating table. In
other words, I am hoping that the prospect of me prematurely terminating our
discussions will cause them to reconsider their current negotiating position.
Concluding Matters

WRFN is asking me (repeatedly) whether they will be able to see whatever reports I provide
to you. My initial thought - which I communicated to the First Nation - was that r hoped I
would be able to. Having considered the matter further, it has become apparent to me that I
will not be able to provide you with a full and frank report if I know it will be also sent to the
First Nation.

. 6.

Accordingly, it is my intention to advise WRFN that in this Interim Report I passed on to
you the two messages I promised I would during our meeting on February 21 (outlined
above in the paragraph immediately above my "Interim Recommendation"). I will also tell
WRFN that I have in this Interim Report sought your direction as to whether this Interim
Report and my Final Report can be provided to the First Nation. Consistent with my
observation above, my recommendation is that they not be. Perhaps the WRFN should be
advised that while the reports themselves will not be shared with them, I will provide them
with a summary of the key messages contained in each. This may (or probably will) be a
sensitive issue that needs to be carefully handled.

I trust you will find this to be satisfactory.
Thank you.
Yours truly,

GA VIN S. FITCH
GSF/sms
cc:
Michel Roy
Robin Aitken
Robin Bradasch
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Summary of Issues and Concerns of White River First Nation

The following is a brief summary of the principal issues and concerns that have been raised by
White River First Nation ("WRFN") in my discussions with them.

I.
Final Agreement/Self-Government Agreement under the Umbrella Final Agreement
(UFA)
WRFN is not currently interested in negotiating a Final Agreement/Self-Government Agreement
under the UFA for the following reasons:
(a)

Insufficient land quantum (200 square miles);

(b)

Insufficient compensation;

(c)
Requirement to use compensation provided under the Agreement to pay back
negotiating loans;
(d)
WRFN rejects the "core area concept" contained in the Kluane First Nation
("KFN") Final Agreement as a means to deal with the overlap between the traditional
territories of the KFN and WRFN.
(e)
WRFN's perception that Canada has failed to implement the Final
Agreements/Self-Government Agreements negotiated with other Yukon First Nations
and, more generally, Canada's failure to live up to the "spirit" of the UFA and other
modern land claims agreements (see the recent report of the Auditor General to this
effect).
2.

Conversion of Lands Set Aside ("LSA") to Reserves

Since the failure of the last round of negotiations (terminated by Canada on March 31, 2005) to
reach a Final Agreement/Self-Government Agreement under the UFA, the WRFN has been
requesting that Canada convert the LSA on which WRFN' s members reside in Beaver Creek to a
reserve under the Indian Act. WRFN has approximately 36.3 hectares in Beaver Creek. This
LSA consists of several non-contiguous parcels of land. Because of the small amount of land
that has been set aside for it, which is compounded by the fact it is not in a single block, WRFN
believes its land in Beaver Creek does not provide it with anything close to a secure land base.
WRFN's request to convert LSA to a reserve in driven by 2 primary factors. First, WRFN
effectively has no local governance powers in its own community because Beaver Creek is
neither an Indian reserve under the Indian Act nor is it a Yukon municipality. Second, WRFN
takes the position its members and the First Nation should not have to pay tax and they would
not be liable to pay tax were their LSA converted to a reserve (because of Section 87 of the
Indian Act).

U:\ Wdocs\264J26\C0040442.DOC
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3.

Local Governance

As indicated above, one of the reasons WRFN is seeking to have their LSA converted to a
reserve under the Indian Act is because the First Nation would then be able to exercise the local
governance powers authorized by the Indian Act. Examples provided by WRFN as to how their
lack of local governance power negatively effects them include:
(a)

Inability to pass and enforce by-laws;

(b)
No land use planning authority, so that (for example) conflicting land uses can be
separated and regulated. For example, WRFN are unable to regulate an agricultural
operation in the community in the circumstance where manure from the operation
threatens to contaminate local drinking water supplies.

4.

Taxation

When WRFN was re-established in 1991 (after having been amalgamated with KFN), the First
Nation was exempt from paying tax through a Taxation Remission Order promulgated by
Canada in the context of the UFA negotiations. Negotiations on the UFA concluded in 1993 and
it was ratified in 1995. Under the terms of the UFA, three years after the ratification of the UFA,
the Remission Order expired. As a result, WRFN and its members have been paying tax since
1998. Although WRFN accepted a portion (approximately $500,000) of the income tax
exemption buy-out payable under the UFA, WRNF's position was that this was done on a
"without prejudice" basis. WRFN estimates the First Nation and its members have, since 1998,
paid to Canada $1.2 Million in taxes. WRFN has recently requested that Canada issue a new
Remission Order. That request was recently denied. Notwithstanding, WRFN maintains its
position that it should be tax exempt.

5.

Alaska Highway Pipeline Project

The proposed Alaska Highway pipeline traverses approximately 235 kms. of WRFN traditional
territory. Canada and the Yukon have taken the position that the proposed Alaska Highway
pipeline will follow the existing Foothills pipeline right-of-way and therefore no consent from
WRFN to the Alaska Highway pipeline is required. WRFN rejects that position.
First, WRFN asserts that at the time the Foothills pipeline right-of-way was granted, WRFN did
not exist separately but rather was part of KFN. WRFN maintains that its amalgamation with
KFN was wrongful and done without its consent. Accordingly, WRFN takes the position that it
was never consulted and it never consented to the granting of the Foothills pipeline right-of-way.
WRFN also rely on s. 25 of the Northern Pipelines Act which states that notwithstanding this
Act, any native claim, right, title or interest that the native people of Canada may have had prior
to Act being passed in and to the land on which the pipeline will be situated continues to exist
until a settlement in respect of any such claim, right, title or interest is effected.
Finally, WRFN also relies on s. 74(2) of the Yukon Environmental and Socio-Economic
Assessment Act, which states that a decision body considering a recommendation in respect of a

U:1Wdocs\264J26\C0040442.D0C
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project (like the pipeline) shall consult a first nation for which no final agreement is in effect if
the project is to be located wholly or partly, or might have significant adverse environmental or
socio-economic effects, in the first nation's territory.
Therefore, WRFN asserts that there must be further consultation before the pipeline is built and
has requested a Consultation/Accommodation Agreement with Canada. To date, this request has
been rebuffed.
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BACKGROUND MATERIALS FOR
KASKA LEADERS' MEETING WITH
GAVIN FITCH
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