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Present: Lamer C.J. and L'Heureux-Dubé, Gonthier, Cory, McLachlin, lacobucci,
Major, Bastarache and Binnie JJ.

on appeal from the federal court of appeal

Constitutional law -- Charter of Rights -- Equality rights -- Indian bands --
Elections of chiefsand band councils-- Voting restrictions-- Legislation providing that
only band members “ ordinarily resident on the reserve’ entitled to vote in band
elections -- Whether legidlation infringes ss. 15(1) of Canadian Charter of Rights and
Freedoms -- If so, whether infringement justified under s. 1 of Charter -- Canadian
Charter of Rightsand Freedonts, s. 1, 15(1) -- Indian Act, RS.C., 1985, c. I-5, s. 77(1).

Constitutional law — Charter of Rights — Remedy — Indian Act voter
eligibility provisions violating Charter equality rights -- Whether declaration of
invalidity and suspension of effect of declaration appropriate remedy —Whether Indian
band which brought Charter challenge should be exempted from suspension of effect of

declaration.

Indians -- Elections of chiefs and band councils -- Voting restrictions --
Legislation providing that only band members “ ordinarily resident on the reserve”
entitled to votein band el ections-- Whether legislation violating Charter equality rights
-- Canadian Charter of Rights and Freedoms, ss. 1, 15(1) -- Indian Act, RS.C., 1985,
c. I-5,s. 77(2).

Courts -- Supreme Court of Canada -- Jurisdiction -- Constitutional
guestions -- Court’ sjurisdiction to restate constitutional questionsor make declaration

of invalidity broader than that contained within questions.
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The respondents, on their own behalf and on behalf of al non-resident
members of the Batchewanalndian Band, sought adeclaration that s. 77(1) of theIndian
Act, which requires that band members be “ordinarily resident” on the reserve in order
to vote in band elections, violates s. 15(1) of the Canadian Charter of Rights and
Freedoms. Fewer than one third of the registered members of the band lived on the
reserve. The Federal Court, Trial Division found that asit related to the disposition of
reservelandsor Indian monies held for the band asawhole, s. 77(1) infringed therights
guaranteed by s. 15(1) and that the infringement was not justified under s. 1 of the
Charter. The court granted a declaration of invalidity of s. 77(1) in its entirety and
suspended the declaration for aperiod of 10 months. The court noted that thedeclaration
was confined to the Batchewana Band because the pleadings and the evidence related
only to that band. The Federal Court of Appeal affirmed the judgment but modified the
remedy granted at trial. The court determined that the appropriate remedy was a
constitutional exemption because other bands might be able to demonstrate an
Aboriginal right under s. 35 of the Constitution Act, 1982 to exclude non-residentsfrom
voting. The court declared that the words “and is ordinarily resident on the reserve” in
s. 77(1) contravened s. 15(1) of the Charter only in relation to the Batchewana Band.

The declaration of invalidity was not suspended.

Held: Theappeal should be dismissed but theremedy designed by the Court
of Appeal should be modified.

Beforeany question of constitutional exemptionisconsidered, thelegislation
in its general application should be examined. In this case, because the general issues
were addressed in the plaintiffs’ statement of claim, and were argued before this Court
and the Federal Court of Appeal, such an analysiswill not take any parties by surprise.

The constitutional questions, as formulated, address only the situation of the members
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of the BatchewanaBand. The Court’ sjurisdiction to restate constitutional questions, or
make adeclaration of invalidity broader than that contained withinthemisappropriately
exercised when, asinthiscase, doing so doesnot, in substance, deprive attorneysgeneral
of their right to notice of the fact that a given legislative provision is at issue in this
Court, or deprive those who have a stake in the outcome of the opportunity to argue the

substantive issues relating to this question.

Per Lamer C.J. and Cory, McLachlin, Major and Bastarache JJ.. The test
applicableto as. 15(1) analysis hasbeen described in Law. Thefirst step isto determine
whether the impugned law makes a distinction that denies equal benefit or imposes an
unequal burden. Thes. 77(1)’s exclusion of off-reserve band members from voting
privileges on band governance satisfies this requirement. The second step is to
determine whether the distinction isdiscriminatory. Itisthefirstinquiry under thisstep
that posesaproblem, i.e. that of establishing whether the distinctionismade onthebasis
of an enumerated ground or aground analogousto it. The answer to this question will
befound in considering the general purpose of s. 15(1) to prevent the violation of human
dignity through the imposition of disadvantage based on stereotyping and social
prejudice, and to promote a society where all persons are considered worthy of respect
and consideration. The enumerated and analogous grounds stand as constant markers
of suspect decision making or potential discrimination. Thesemarkers of discrimination
do not change from caseto case, depending on the government action challenged. What
variesiswhether the enumerated and anal ogous grounds amount to discriminationinthe
particular circumstances of the case. Once adistinction on an enumerated or analogous
ground is established, the contextual and fact-specific inquiry proceeds to whether the
distinction amountsto discrimination in the context of the particular case. To identify a
ground of distinction as anal ogous, one must look for grounds of distinctionthat arelike

thegroundsenumeratedins. 15. Thesegrounds havein common thefact that they often
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serve as the basis for stereotypical decisions made not on the basis of merit but on the
basis of a personal characteristic that isimmutable or changeable only at unacceptable
cost to personal identity. This suggests that the thrust of identification of analogous
grounds at the second step of the analysisisto reveal grounds based on characteristics
that we cannot change or that the government has no legitimate interest in expecting us
to change to receive equal treatment under the law. The conflation of the inquiry into
the basis of the distinction and the inquiry into whether, on the facts of the case, that

distinction affronts s. 15 is to be avoided.

Inthiscase, the exclusion of off-reserve members of an Indian band from
the right to vote in band elections, pursuant to s. 77(1) of the Indian Act, isinconsistent
withs. 15 of theCharter. Section 77(1) excludesoff-reserve band membersfromvoting
privileges on band governance, and this exclusion isbased on Aboriginality-residence
(off-reserve band member status). “Aboriginality-residence” as it pertains to whether
an Aboriginal band member lives on or off the reserve is a ground analogous to those
enumeratedins. 15. Thedistinction goesto apersonal characteristic essential to aband
member’ s personal identity. Off-reserve Aboriginal band members can change their
status to on-reserve Aboriginals only at great cost, if at all. The situation of off-reserve
Aboriginal band membersisthereforeuniqueand immutable. Lastly, whentherelevant
Law factors are applied, the impugned distinction amounts to discrimination.
Off-reserve band members have important interests in band governance. By denying
them the right to vote and participate in their band’s governance, s. 77(1) perpetuates
the historic disadvantage experienced by off-reserve band members. Thecompletedenial
of that right treats them asless worthy and entitled, not on the merits of their situation,
but simply because they live off the reserve. Section 77(1) reachesthe cultural identity
of off-reserve Aboriginalsin astereotypical way. This engagesthe dignity aspect of the

s. 15 analysis and results in the denia of substantive equality. The conclusion that
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discrimination existsat thethird step of the Law test does not depend on the composition
of the off-reserve band members group, its relative homogeneity or the particular
historical discrimination it may have suffered. It is the present situation of the group

relative to that of the comparator group, on-reserve band members, that is relevant.

No case has been made for the application of s. 25 of the Charter.
Furthermore, the infringement is not justified under s. 1 of the Charter. While the
restriction on voting in s. 77(1) is rationally connected to the aim of the legidlation,
which isto give avoice in the affairs of the reserve only to the persons most directly
affected by the decisions of the band council, s. 77(1) does not minimally impair the
s. 15 rights. Even if it is accepted that some distinction may be justified in order to
protect legitimate interests of band members living on the reserve, it has not been
demonstrated that a complete denia of the right of band members living off-reserve to
participate in the affairs of the band through the democratic process of elections is
necessary. As an appropriate remedy, the words “and is ordinarily resident on the
reserve’ ins. 77(1) of the Indian Act are declared to be inconsistent with s. 15(1) of the
Charter but the implementation of the declaration of invalidity is suspended for 18
months. No constitutional exemption is granted to the Batchewana Band during the
period of suspension because, in the particular circumstances of this case, it would
appear to be preferable to develop an electoral process that will balance the rights of

off-reserve and on-reserve band members.

Per L’ Heureux-Dubé, Gonthier, lacobucci and Binnie JJ.: The framework
for as. 15(1) analysiswas set out in Law. At all three stages, the focus of theinquiry is
purposive and contextual. A court considering adiscrimination claim must examinethe
legidative, historical, and social context of the distinction, the reality and experiences

of the individuals affected by it, and the purposes of s. 15(1). In this case, s. 77(1)
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infringestheright to equality without discrimination of the off-reserve membersof bands

affected by it.

Thefirst stageof thes. 15(1) inquiry issatisfied. Section 77(1) of thelndian
Act draws a distinction between band memberswho live on-reserve and those who live
off-reserve, by excluding the latter from the definition of “elector” within the band.

This constitutes differential treatment.

The second stage of inquiry is also met. The differential treatment is based
on the status of holding membership in an Indian Act band, but living off that band’s
reserve. The fundamental consideration at the second stage, if the ground is not
enumerated or already recognized as analogous, is whether recognition of the basis of
differential treatment asan anal ogous ground would further the purposesof s. 15(1). The
analysis at the analogous grounds stage involves considering whether differential
treatment of those defined by that characteristic or combination of traitshasthe potential
to violate human dignity in the sense underlying s. 15(1). Various contextual factors
may demonstrate discriminatory potential. If theindiciaof an analogous ground are not
present in general, or among acertain group in Canadian society, they may nevertheless
be present in another social or legidative context, within adifferent group in Canadian
society, or in a given geographic area. The second stage must be flexible enough to
adapt to stereotyping, prejudice, or denias of human dignity and worth that might occur
in specific waysfor specific groups of people, to recognize that personal characteristics
may overlap or intersect, and to reflect changing social phenomena or new or different

forms of stereotyping or prejudice.

Off-reserve band member status should be recognized as an analogous

ground. Fromthe perspective of off-reserveband members, the choice of whether tolive
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on- or off-reserve, if it is available to them, is an important one to their identity and
personhood, and is therefore fundamental. Also critical isthe fact that band members
living off-reserve have generally experienced disadvantage and prejudice, and form part
of a“discreteand insular minority” defined by race and place of residence. In addition,
because of the lack of opportunities and housing on many reserves, and the fact that the
Indian Act’ srulesformerly removed band membership from various categories of band
members, residence off the reserve has often been forced upon them, or constitutes a

choice made reluctantly or at high personal cost.

At thethird stage, the appropriate focusis on how the particular differential
treatment impacts upon the people affected by it. The perspective that must be adopted
is subjective and objective. All band members affected by this legidlation, whether
on-reserveor off-reserve, have been affected by thelegacy of stereotyping and prejudice
against Aboriginal peoples. When analysing a claim that involves possibly conflicting
interests of minority groups, one must be especially sensitive to their realities and
experiences, andtotheir values, history, andidentity. Thus, inthecase of equality rights
affecting Aboriginal people and communities, the legislation in question must be
evaluated with special attention to the rights of Aboriginal peoples, the protection of the
Aboriginal and treaty rights guaranteed in the Constitution, and with respect for and
consideration of the cultural attachment and background of al Aboriginal women and

men.

A contextual view of the people affected and the differential treatment in
guestion leads to the conclusion that this legisative distinction conflicts with the
purposes of s. 15(1). Band members living off-reserve form part of a “discrete and
insular minority”, defined by both race and residence, which is vulnerable and has at

times not been given equal consideration or respect by the government or by othersin
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Canadian and Aboriginal society. They experience stereotyping and disadvantage in
particular ways compared to those living on-reserve. Aboriginal women, who can be
said to be doubly disadvantaged on the basis of both sex and race, are particularly

affected by differential treatment of off-reserve band members.

Second, the differential treatment does not correspond with the needs,
characteristics or circumstances of the claimantsin a manner which respects and values
their dignity and difference. The powersconferred by the Indian Act to the band council

affect interests and needsthat are shared by band membersliving on and off the reserve.

Third, the interests affected are fundamental, and have important societal
significance from the perspective of those affected. The functions and powers of the
band council affect their financial interests, the ability to return and live on the reserve,
services that may be important to them, and their cultural interests. The interests
affected are also significant because of thewaysinwhich, in the past, ties between band
members and the band or reserve have been involuntarily or reluctantly severed. Those
affected or their parents may have left the reserve for many reasons that do not signal a
lack of interest inthereserve given historical circumstances such as an often inadequate
land base, a serious lack of economic opportunities and housing, and the operation of
past | ndian status and band membership rulesimposed by Parliament. Thishistory helps
show why the interest in feeling and maintaining a sense of belonging to the band free
from barriers imposed by Parliament is an important one for all band members,
especially for those who are now living away from the reserve, in part, because of these
policies. This analysis does not suggest that any distinction between on-reserve and
off-reserve band members would conflict with the purposes of s. 15(1). The principles

of substantive equality do not require that non-residents have identical voting rights to
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residents, but rather a system that gives non-residents meaningful and effective

participation in the voting regime of the band.

The infringement of s. 15(1) is not justified under s. 1 of the Charter. The
objective of the restriction of voting rights to band members ordinarily resident on the
reserve isto ensure that those with the most immediate and direct connection with the
reserve have a special ability to control its future. This objective is pressing and
substantial but the restriction fails to meet the proportionality test. Whilerestricting the
vote to those living on the reserve is rationally connected to Parliament’ s objective, a
compl ete exclusion of non-residentsfrom theright to vote, does not constitute aminimal
impairment of these rights. The appellants have not shown why other solutions that

would not violate s. 15(1) could not accomplish the objective.

In determining the appropriate remedy, the Court must be guided by the
principles of respect for the purposes and values of the Charter, and respect for therole
of the legislature. The finding of invalidity relatesto the legislation asit appliesto all
bands, and, in principle, there is no reason that the remedy should be confined to the
BatchewanaBand. Thefact that other bands may be able to demonstrate an Aboriginal
right to control voting does not justify confining the remedy to the Batchewana Band.
The principle of democracy underliesthe Constitution and the Charter, and isone of the
important factors governing the exercise of acourt’ sremedial discretion. It encourages
remedies that alow the democratic process of consultation and dialogue to occur.
Constitutional remedies should encourage the government to take into account the
interests, and views, of minorities. The appropriate remedy is a declaration that the
words “and is ordinarily resident on thereserve’ ins. 77(1) areinvalid. The effect of
thisdeclaration should be suspended for 18 monthsto give Parliament thetime necessary

to carry out extensive consultations and respond to the needs of the different groups
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affected. While, in general, litigants who have brought forward a Charter challenge
should receive the immediate benefits of the ruling, even if the effect of the declaration
is suspended, thisis one of the exceptional cases where immediate relief should not be
given to those who brought the action. If Parliament chooses either not to act, or to
changethelegidlation to conformwith thisruling, the respondentswill receive aremedy
after the period of suspension expires or when the new legislation comesinto effect. In
this case, there are strong administrative reasons not to grant immediate relief to the

members of the Batchewana Band.

Section 25 of the Charter istriggered when Aboriginal or treaty rightsunder
s. 35 of the Constitution Act, 1982 are in question, or when the relief requested under a
Charter challenge could abrogate or derogatefrom* other rightsor freedomsthat pertain
totheaboriginal peoplesof Canada’. Thislatter phraseindicatesthat therightsincluded
ins. 25 are broader than those in s. 35, and may include statutory rights. However, the
fact that legislation relates to Aboriginal people cannot alone bring it within the scope
of the “other rights or freedoms” included in s. 25. Because it has not been shown that
s. 25 of the Charter applies to this case, and argument on this question was extremely

limited, it would be inappropriate to articulate a general approach to s. 25.
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The judgment of Lamer C.J. and Cory, McLachlin, Major and Bastarache
JJ. was delivered by

/IMcLachlin and Bastarache JJ.//

MCLACHLINAND BASTARACHE JJ. -- We haveread thereasonsfor judgment
of Justice L’Heureux-Dubé. We believe that this case can be resolved on simpler
grounds. We will therefore briefly outline the reasoning upon which we base our own

decision.

L'Heureux-Dubé J. has set out in detail the factsin this case as well as a

description of itsjudicial history. We adopt this factual background.

Thenarrow issueraisedinthisappeal iswhether theexclusion of off-reserve
members of an Indian band from the right to vote in band elections pursuant to s. 77(1)
of the Indian Act, R.S.C., 1985, c. I-5, isinconsistent with s. 15(1) of the Canadian
Charter of Rightsand Freedoms. Thereisno need for usto describethe steps applicable
toas. 15(1) analysis. They have been affirmed with great precision by lacobucci J. in
Law v. Canada (Minister of Employment and Immigration), [1999] 1 S.C.R. 497.
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Thefirst step isto determine whether theimpugned law makes adistinction
that denies equal benefit or imposes an unequal burden. The Indian Act’ s exclusion of
off-reserve band members from voting privileges on band governance satisfies this

requirement.

The next step isto determine whether the distinctionisdiscriminatory. The
first inquiry iswhether the distinction is made on the basis of an enumerated ground or
aground analogous to it. The answer to this question will be found in considering the
general purpose of s. 15(1), i.e. to prevent the violation of human dignity through the
imposition of disadvantage based on stereotyping and social prejudice, and to promote

asociety where all persons are considered worthy of respect and consideration.

Weagreewith L’ Heureux-DubéJ. that Aboriginality-residence (off-reserve
band member status) constitutesaground of discrimination anal ogousto the enumerated
grounds. However, we wish to comment on two matters: (1) the suggestion by some
that the same ground may or may not be anal ogous depending on the circumstances; and

(2) the criteria that identify an analogous ground.

The enumerated groundsfunction aslegidlative markers of suspect grounds
associated with stereotypical, discriminatory decision making. They are a legal
expression of a general characteristic, not a contextual, fact-based conclusion about
whether discrimination existsinaparticular case. Assuch, theenumerated grounds must
be distinguished from afinding that discrimination existsin aparticular case. Sincethe
enumerated grounds are only indicators of suspect grounds of distinction, it followsthat
decisions on these grounds are not always discriminatory; if this were otherwise, it
would be unnecessary to proceed to the separate examination of discrimination at the

third stage of our analysis discussed in Law, supra, per lacobucci J.
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The same appliesto the grounds recognized by the courts as“analogous’ to
the grounds enumerated in s. 15. To say that a ground of distinction is an analogous
ground is merely to identify atype of decision making that is suspect because it often
leads to discrimination and denial of substantive equality. Like distinctions made on
enumerated grounds, distinctions made on analogous grounds may well not be
discriminatory. But thisdoesnot mean that they are not analogous grounds or that they
are analogous grounds only in some circumstances. Just as we do not speak of
enumerated grounds existing in one circumstance and not another, we should not speak
of anal ogousgroundsexisting in one circumstance and not another. Theenumerated and
analogous grounds stand as constant markers of suspect decision making or potential
discrimination. What variesis whether they amount to discrimination in the particular

circumstances of the case.

We therefore disagree with the view that a marker of discrimination can
change from case to case, depending on the government action challenged. It seemsto
usthat it isnot the ground that variesfrom caseto case, but the determination of whether
adistinction on the basis of aconstitutionally cognizable ground isdiscriminatory. Sex
will always be aground, although sex-based |egislative distinctions may not always be
discriminatory. Tobesure, R.v. Turpin, [1989] 1 S.C.R. 1296, suggested that residence
might be an analogous ground in certain contexts. But in view of the synthesis of
previous cases suggested in Law, supra, it is more likely that today the same result,
dismissal of the claim, would be achieved either by finding no analogous ground or no

discrimination in fact going to essential human dignity.

If it is the intention of L'Heureux-Dubé J.’s reasons to affirm contextual

dependency of the enumerated and anal ogous grounds, we must respectfully disagree.



11

12

-18-
If “Aboriginality-residence” is to be an analogous ground (and we agree with
L’ Heureux-Dubé J. that it should), then it must always stand as a constant marker of
potential legislative discrimination, whether the challenge is to a governmental tax
credit, avoting right, or a pension scheme. This established, the analysis movesto the
third stage: whether the distinction amounts, in purpose or effect, to discrimination on

the facts of the case.

Maintaining the distinction in Law, supra, between the enumerated or
analogous ground analysis and the third-stage contextual discrimination analysis, offers
several advantages. Both stages are concerned with discrimination and the violation of
the presumption of the equal dignity and worth of every human being. But they
approach it from different perspectives. The analogous grounds serve asjurisprudential
markers for suspect distinctions. They function conceptually to identify the sorts of
claimsthat properly fall under s. 15. By screening out other cases, they avoidtrivializing
thes. 15 equality guarantee and promotethe efficient use of judicial resources. Andthey
permit the development over time of a conceptua jurisprudence of the sorts of
distinctions that fall under the s. 15 guarantee, without foreclosing new cases of
discrimination. A distinction on an enumerated or analogous ground established, the
contextual and fact-specific inquiry proceeds to whether the distinction amounts to

discrimination in the context of the particular case.

Our second concern relates to the manner in which anew analogous ground
may be identified. In our view, conflation of the second and third stages of the
Law framework isto beavoided. To besure, Lawismeant to provide aset of guidelines
and not a formalistic straitjacket, but the second and third stages are unquestionably
distinct: the former asks whether the distinction is on the basis of an enumerated or

analogous ground, the latter whether that distinction on the facts of the case affronts s.
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15. Affirmative answers to both inquiries are a precondition to establishing a

constitutional claim.

What then are the criteria by which we identify a ground of distinction as
analogous? The obvious answer is that we look for grounds of distinction that are
analogous or like the grounds enumerated in s. 15 — race, national or ethnic origin,
colour, religion, sex, age, or mental or physical disability. It seemsto usthat what these
grounds have in common is the fact that they often serve as the basis for stereotypical
decisions made not on the basis of merit but on the basis of apersonal characteristic that
isimmutable or changeable only at unacceptabl e cost to personal identity. Thissuggests
that the thrust of identification of analogous grounds at the second stage of the Law
analysisisto reveal grounds based on characteristics that we cannot change or that the
government has no legitimate interest in expecting us to change to receive equal
treatment under the law. To put it another way, s. 15 targets the denial of equal
treatment on groundsthat are actually immutable, likerace, or constructively immutable,
likereligion. Other factorsidentifiedin the cases as associated with the enumerated and
analogous grounds, like the fact that the decision adversely impacts on a discrete and
insular minority or agroup that has been historically discriminated against, may be seen
to flow from the central concept of immutable or constructively immutable personal
characteristics, which too often have served asillegitimate and demeaning proxies for

merit-based decision making.

L’ Heureux-Dubé J. ultimately concludesthat “ Aboriginality-residence” as
it pertains to whether an Aboriginal band member lives on or off the reserve is an
analogous ground. We agree. L’ Heureux-Dubé J.’s discussion makes clear that the
distinction goes to a personal characteristic essential to a band member’s personal

identity, which is no less constructively immutable than religion or citizenship. Off-
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reserve Aboriginal band members can change their status to on-reserve band members

only at great cost, if at all.

Two brief comments on this new analogous ground are warranted. First,
reserve status should not be confused with residence. The ordinary “residence’
decisions faced by the average Canadians should not be confused with the profound
decisions Aboriginal band members make to live on or off their reserves, assuming
choiceis possible. Thereality of their situation is unique and complex. Thus no new
water is charted, in the sense of finding residence, in the generalized abstract, to be an
analogous ground. Second, we note that the analogous ground of off-reserve status or
Aboriginality-residenceislimited to a subset of the Canadian population, whiles. 15is
directed to everyone. Inour view, thisisno impediment to itsinclusion asan analogous
ground under s. 15. Its demographic limitation is no different, for example, from
pregnancy, which is a distinct, but fundamentally interrelated form of discrimination
from gender. “Embedded” analogous grounds may be necessary to permit meaningful

consideration of intra-group discrimination.

Having concluded that the distinction made by the impugned law is made
on an analogous ground, we come to the final step of the s. 15(1) analysis. whether the
distinction at issue in this case in fact constitutes discrimination. In plain words, does
the distinction underminethe presumption upon which the guarantee of equality isbased
— that each individual is deemed to be of equal worth regardless of the group to which
he or she belongs?

Applying the applicable Law factors to this case — pre-existing
disadvantage, correspondence and importance of the affected interest — we conclude

that theanswer to thisquestionisyes. Theimpugned distinction perpetuatesthe historic
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disadvantage experienced by off-reserve band members by denying them the right to
vote and participate in their band’s governance. Off-reserve band members have
important interestsin band governancewhich thedistinction denies. They areco-owners
of the band’s assets. The reserve, whether they live on or off it, is their and their
children’sland. The band council represents them as band members to the community
at large, in negotiations with the government, and within Aboriginal organizations.
Although there are some matters of purely local interest, which do not as directly affect
the interests of off-reserve band members, the complete denial to off-reserve members
of the right to vote and participate in band governance treats them as less worthy and
entitled, not on the merits of their situation, but simply because they live off-reserve.
The importance of the interest affected is underlined by the findings of the Royal
Commission on Aboriginal Peoples, Report of the Royal Commission on Aboriginal
Peoples (1996), vol. 1, Looking Forward, Looking Back, at pp. 137-91. The Royal

Commission writesin vol. 4, Perspectives and Realities, at p. 521

Throughout the Commission’ shearings, Aboriginal peoplestressed the
fundamental importance of retaining and enhancing their cultural identity
while living in urban areas. Aborigina identity lies at the heart of
Aboriginal peoples’ existence; maintaining that identity is an essential and
self-validating pursuit for Aboriginal peoplein cities.

And at p. 525:

Cultural identity for urban Aboriginal peopleisalso tied to aland base
or ancestral territory. For many, the two concepts are inseparable. . . .
| dentification with an ancestral place isimportant to urban people because
of the associated ritual, ceremony and traditions, aswell as the people who
remain there, the sense of belonging, the bond to an ancestral community,
and the accessibility of family, community and elders.
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Taking all thisinto account, it is clear that the s. 77(1) disenfranchisement
is discriminatory. It denies off-reserve band members the right to participate fully in
band governance on the arbitrary basis of a personal characteristic. It reaches the
cultural identity of off-reserve Aboriginals in a stereotypical way. It presumes that
Aboriginalsliving off-reservearenot interested in maintaining meaningful participation
in the band or in preserving their cultural identity, and are therefore less deserving
members of the band. The effectisclear, asisthe message: off-reserve band members
are not as deserving as those band members who live on reserves. This engages the

dignity aspect of the s. 15 analysis and results in the denial of substantive equality.

The conclusion that discrimination exists at the third stage of the Law test
does not depend on the composition of the off-reserve band members group, itsrelative
homogeneity or the particular historical discrimination it may have suffered. It isthe
present situation of the group relative to that of the comparator group, on-reserve band
members, that isrelevant. All partieshave accepted that the off-reserve group comprises
persons who have chosen to live off-reserve freely, persons who have been forced to
leavethereservereluctantly because of economicand social considerations, personswho
have at some point been expelled then restored to band membership through Bill C-31
(An Act to amend the Indian Act, S.C. 1985, c. 27), and descendants of these people. It
isaccepted that off-reserve band membersarethe object of discrimination and constitute
an underprivileged group. Itisalso accepted that many off-reserve band memberswere
expelled from the reserves because of policiesand legal provisionswhich were changed
by Bill C-31 and can be said to have suffered double discrimination. But Aboriginals
living on reserves are subject to the same discrimination. Somewere affected by Bill C-
31. Some left thereserve and returned. Therelevant social factsin this case are those
that relate to of f-reserve band members as opposed to on-reserve band members. Even

if all band membersliving off-reserve had voluntarily chosen thisway of life and were
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not subject to discrimination in the broader Canadian society, they would still have the
same cause of action. They would still suffer a detriment by being denied full
participation inthe affairs of the bandsto which they would continueto belong whilethe
band councils are able to affect their interests, in particular by making decisions with
respect to the surrender of lands, the allocation of land to band members, the raising of
funds and making of expendituresfor the benefit of all band members. The effect of the
legidation is to force band members to choose between living on the reserve and
exercisingtheir political rights, or living off-reserve and renouncing the exercise of their
political rights. The political rightsin question are related to the race of theindividuals
affected, and to their cultural identity. As mentioned earlier, the differential treatment
resulting from the legislation is discriminatory because it implies that off-reserve band
membersarelesser membersof their bandsor personswho have chosento beassimilated

by the mainstream society.

We have been asked to consider the possible application of s. 25 of the
Charter. Thissection providesthat rightsaccorded inthe Charter must not be construed
as abrogating or derogating from the rights of Aboriginas. We agree with
L’ Heureux-Dubé J. that given the limited argument on this issue, it would be
inappropriate to articulate general principles pertaining to s. 25 in this case. Sufficeit

to say that a case for its application has not been made out here.

Having found that s. 77(1) is discriminatory, we must address the s. 1
argument of the appellants. The applicable test was recently described by lacobucci J.
in Egan v. Canada, [1995] 2 S.C.R. 513, at para. 182. We are satisfied that the
restriction onvotingisrationally connected to the aim of thelegislation, whichisto give
avoice in the affairs of the reserve only to the persons most directly affected by the

decisions of the band council. It isadmitted that although all band members are subject
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to some decisions of the band council, most decisions would only impact on members
living on the reserve. Therestriction of s. 15 rights is however not justified under the
second branch of the s. 1 test; it has not been demonstrated that s. 77(1) of the Indian Act
impairsthe s. 15 rights minimally. Even if it is accepted that some distinction may be
justified in order to protect legitimate interests of band members living on the reserve,
it has not been demonstrated that a complete denial of the right of band membersliving
off-reserve to participate in the affairs of the band through the democratic process of
electionsis necessary. Some parties and interveners have mentioned the possibility of
atwo-tiered council, of reserved seats for off-reserve members of the band, of double-
majority voteson someissues. Theappellantsargue that there areimportant difficulties
and costs involved in maintaining an electoral list of off-reserve band membersand in
setting up asystem of governance balancing therightsof on-reserve and off-reserve band
members. But they present no evidence of efforts deployed or schemes considered and
costed, and no argument or authority in support of the conclusion that costs and
administrative convenience could justify a complete denial of the constitutional right.
Under these circumstances, we must conclude that the violation has not been shown to

be demonstrably justified.

With regard to remedy, the Court of Appeal was of the view that it would
be preferableto grant the BatchewanaBand apermanent constitutional exemption rather
than to declare s. 77(1) of the Indian Act to be unconstitutional and without effect
generally. With respect, we must disagree. Theremedy of constitutional exemption has
been recognized in a very limited way in this Court, to protect the interests of a party
who has succeeded in having alegislative provision declared unconstitutional, wherethe
declaration of invalidity has been suspended; see Schachter v. Canada, [1992] 2 S.C.R.
679, at pp. 715-17; Rodriguez v. British Columbia (Attorney General), [1993] 3 S.C.R.

519, at p. 577. We do not think this is a case where a possible expansion of the
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constitutional exemption remedy should be considered. Thereisno evidence of special
circumstances upon which this possibility might be raised. The evidence before the
Court isthat there are of f-reserve members of most if not al Indian bandsin Canadathat
are affected by s. 77(1) of the Indian Act, and no evidence of other rights that may be
relevant in examining the effect of s. 77(1) with regard to any band other than the
BatchewanaBand. If another band could establish an Aboriginal right to restrict voting,
as suggested by the Court of Appeal, that right would simply have precedence over the
terms of the Indian Act; thisisnot areason to restrict the declaration of invalidity to the

Batchewana Band.

Where there is inconsistency between the Charter and a legidative
provision, s. 52 of the Constitution Act, 1982 provides that the provision shall be
rendered void to the extent of the inconsistency. We would declare the words “and is
ordinarily resident on the reserve” in s. 77(1) of the Indian Act to be inconsistent with
s. 15(1) but suspend the implementation of this declaration for 18 months. We would
not grant a constitutional exemption to the Batchewana Band during the period of
suspension, as would normally be done according to the rulein Schachter. The reason
for this is that in the particular circumstances of this case, it would appear to be
preferable to develop an electoral process that will balance the rights of off-reserve and
on-reserve band members. We have not overlooked the possibility that legislative
inaction may create new problems. Such claimswill fall to be dealt with on their merits

should they arise.

We would therefore dismiss the appeal and modify the remedy by striking
out thewords*“andisordinarily resident onthereserve’ ins. 77(1) of theIndian Act and
suspending theimplementation of the declaration of invalidity for 18 months, with costs

to the respondents. We would answer the restated constitutional questions as follows:
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1. Do the words “and is ordinarily resident on the reserve” contained in s.
77(1) of the Indian Act, R.S.C., 1985, c. I-5, contravene s. 15(1) of the
Canadian Charter of Rightsand Freedoms, either generally or with respect
only to members of the Batchewana Indian Band?

Yes, in their general application.

2. If the answer to question 1 isinthe affirmative, iss. 77(1) of the Indian Act
demonstrably justified asareasonablelimit pursuant to s. 1 of the Canadian
Charter of Rights and Freedoms?

No.

The reasons of L' Heureux-Dubé, Gonthier, lacobucci and Binnie JJ. were

delivered by

/IL" Heureux-Dubé J.//

L’HEUREUX-DUBE J.— Section 77(1) of theIndian Act, R.S.C., 1985, c. I-5,
defines voter eligibility in bands whose election regime is governed by the Act’s
provisions. The section requires band members to be at least 18 years old, and
“ordinarily resident on the reserve” to be entitled to vote. This appeal requires a
determination of whether the residence requirement violates s. 15(1) of the Canadian
Charter of Rights and Freedoms, and, if so, whether the legidation isjustified under s.
1 of the Charter. The appeal aso requiresthe Court to consider whether the legislation
violates s. 15 in relation only to the Batchewana Band, or whether the violation occurs

generaly, aswell as the appropriate remedy, if any, for the violation.

|. Factual Background
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The chiefs and councils of Indian Act bands, pursuant to the definition of
“council of theband” ins. 2(1), are chosen following the band’ s custom, or, if an order
in council has been made under s. 74(1), by the procedures set out in the Act, including
s. 77(1). Thetrial judge found that the policy of the Department of Indian and Northern
Affairs Canadais that a band will not be deleted from the order in council placing it
under the election procedures of the Indian Act unless the band council and the current
“electors’ so approve, either through a plebiscite or at a public meeting. Certain other
conditionsmust also bemet. Themost recent order in council, thelndian Bands Council
Elections Order, SOR/97-138, which came into effect on March 4, 1997, provides that
288 bands select their leadership in accordance with the Indian Act. This number

represents just under half of the Indian Act bands in Canada.

The respondents are members of the Batchewana Indian Band, which has
three reserves near the city of Sault Ste. Marie, Ontario: the Rankin, Goulais Bay, and
Obadjiwan reserves. The BatchewanaBand isincluded inthe 1997 order in council, its
councillors are not chosen in electoral sections, and voter eligibility for its electionsis
therefore governed by s. 77(1) of the Indian Act. The respondent John Corbiere resides
on the Rankin Reserve, while the other three respondents are members of the
Batchewana Band who do not live on any of thereserves. They takethisaction on their
own behalf and on behalf of al non-resident members of the band. Of the 1,426
members of the band who wereregistered in 1991, 958 members, or 67.2 percent, lived
off-reserve. The BatchewanaBand' s history, like that of many First Nations, involved
the loss of most of its traditional land base. Prior to 1850, the Batchewana and other
bands of the Ojibway occupied large areas of land along the eastern and northern shores
of Lake Huron, the northern shore of Lake Superior, and various areasinland. In 1850,

as part of the Robinson-Huron Treaty, thisland was surrendered to the Crown and the
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Batchewana obtained areserve of 246 square miles. In 1859, the band surrendered all
of this reserve through the Pennefather treaty, leaving it only with Whitefish Island, a
small idand in the St. Marys River. Under this treaty, the band’s members were
promised that the band would be given land on the reserve of the Garden River Band
near Sault Ste. Marie. Thispromisewasnever fulfilled. For 20 years, therefore, the band

owned only approximately 15 acres of land.

After 1879, the band began to re-acquireland. Inthat year, the band council
purchased what is now the Goulais Bay Reserve north of Sault Ste. Marie, and its size
wasincreased by adonation from the Roman Catholic Churchin 1885. When Whitefish
Island was expropriated by threerailway companiesin 1900 and 1902, the Goulais Bay
Reserve became the band’ s only land. Until the 1960s or early 1970s, therefore, most
band members lived on the Garden River Reserve belonging to another band. In the
1940s, the band council, made up of and el ected by non-residents, assembled land which
became the Rankin Reservein 1952. The main portion of thisland is surrounded by the
city of Sault Ste. Marie, and portions of it also border the St. Marys River and the
Garden River Reserve. The third reserve, the Obadjiwan Reserve, which became part
of the Batchewana Band’s land base in 1962, is quite small and, like the Goulais Bay
Reserve, islocated in arura area north of Sault Ste. Marie. The largest percentage of

those who live on one of the band’ s reserves live on the Rankin Reserve.

Residence on the reserve was required, by law, for band members to be
eligible to vote for band councils, beginning with The Indian Advancement Act, 1884,
S.C. 1884, c. 28, s. 5. Thisrequirement was also contained in The Indian Advancement
Act, R.S.C. 1886, c. 44, s. 5(1), the Indian Act, R.S.C. 1906, c. 81, s. 172(b), and the
Indian Act, R.S.C. 1927, c. 98, s. 163(a). In addition, band members were required to

be over 21 and male. To vote on the surrender or release of land, historicaly, the



30

-29-
requirement was not as strict, requiring, for example, residence “on or near” the lands
in question (An Act providing for the organisation of the Department of the Secretary of
Sate of Canada, and for the management of Indian and Ordinance Lands, S.C. 1868,
c. 42, s. 8(1)) and later, requiring voters on these questions to be resident “on or near”
and“interestedin” thereserve (Indian Act, R.S.C. 1927, ¢. 98, s. 51(2)). Voter eligibility
provisions similar to the present ones, though they provided for a minimum age of 21
years, wereintroduced in The Indian Act, S.C. 1951, c. 29, ss. 2(1)(e) and 76(1). From
the first election in 1902 until 1962, the residency requirement was not enforced in
Batchewana Band elections. Since that time, only band members living on one of the

three reserves have been allowed to vote.

The number of Batchewana Band members has risen dramatically since
1985, and at the same time the percentage of band members living on the reserves has
dramatically fallen. 1n 1985, 71.1 percent of the 543 registered members of the band
lived on-reserve. In 1991, only 32.8 percent of the 1,426 registered members lived on
the reserves. The parties agree that this trend is continuing. This dramatic increase in
the number of off-reserve members occurred largely because of the passage of An Act
to amend the Indian Act, S.C. 1985, c. 27 (“Bill C-31"), by Parliament. Thislegislation
restored Indian status to most of those who had lost this status because of the operation
of certain sections of the Indian Act, aswell asto the descendants of such people. Prior
to this legidation, women with Indian status who married non-Indian men lost their
status, and their children did not get status, though men who married non-1ndian women,
and their children, maintained Indian status. Registered Indians who voluntarily
“enfranchised” also lost Indian status. For the Batchewana Band, approximately 85
percent of the growth in band membership consisted of people who were reinstated to
Indian status and band membership because of Bill C-31. Similar trends may be seen

in many other bands.



31

-30-

Il. Relevant Constitutional, Statutory, and Regulatory Provisions

Canadian Charter of Rights and Freedoms

1. The Canadian Charter of Rightsand Freedoms guaranteestherights
and freedoms set out in it subject only to such reasonable limits prescribed
by law as can be demonstrably justified in afree and democratic society.

15. (1) Every individual is equal before and under the law and has the
right to the equal protection and equal benefit of the law without
discrimination and, in particular, without discrimination based on race,
national or ethnic origin, colour, religion, sex, age or mental or physical
disability.

24. (1) Anyonewhoserightsor freedoms, asguaranteed by thisCharter,
havebeeninfringed or denied may apply to acourt of competent jurisdiction
to obtain such remedy as the court considers appropriate and just in the
circumstances.

25. TheguaranteeinthisCharter of certainrightsand freedomsshall not
be construed so as to abrogate or derogate from any aboriginal, treaty or
other rights or freedoms that pertain to the aboriginal peoples of Canada
including

(a) any rights or freedoms that have been recognized by the Royal
Proclamation of October 7, 1763; and

(b) any rights or freedoms that now exist by way of land claims
agreements or may be so acquired.

Constitution Act, 1982

35. (1) The existing aborigina and treaty rights of the aboriginal
peoples of Canada are hereby recognized and affirmed.

(2) InthisAct, “aboriginal peoplesof Canada’ includes the Indian, Inuit
and Métis peoples of Canada.

(3) For greater certainty, in subsection (1) “treaty rights’ includes
rights that now exist by way of land claims agreements or may be so
acquired.
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(4) Notwithstanding any other provision of this Act, the aboriginal and
treaty rightsreferred to in subsection (1) are guaranteed equally to male and
femal e persons.

52. (1) The Constitution of Canadais the supreme law of Canada, and

any law that isinconsistent with the provisions of the Constitution is, to the
extent of the inconsistency, of no force or effect.

Indian Act, R.S.C., 1985, c. |I-5

2. (1) InthisAct,

“band” means a body of Indians
(a) for whose use and benefit in common, lands, the legal titleto which
is vested in Her Majesty, have been set apart before, on or after
September 4, 1951,

(b) for whose use and benefit in common, moneys are held by Her
Majesty, or

(c) declared by the Governor in Council to be aband for the purposes
of thisAct;

“council of the band” means

(@) in the case of a band to which section 74 applies, the council
established pursuant to that section,

(b) inthe case of aband to which section 74 does not apply, the council
chosen according to the custom of the band, or, where there is no
council, the chief of the band chosen according to the custom of the
band;

“elector” means a person who
(a) isregistered on aBand List,
(b) isof the full age of eighteen years, and
(c) isnot disqualified from voting at band elections;
20. (1) No Indian is lawfully in possession of land in areserve unless,

with the approval of the Minister, possession of the land has been allotted
to him by the council of the band.
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38. (1) A band may absolutely surrender to Her Majesty, conditionally

or unconditionally, all of the rights and interests of the band and its
membersin al or part of areserve.

39. (1) An absolute surrender or adesignation is void unless
(a) it ismade to Her Mgjesty;

(b) it is assented to by a magjority of the electors of the band

(i) at a genera meeting of the band called by the council of the
band,

(i) at a special meeting of the band called by the Minister for the

purposeof considering aproposed absol ute surrender or designation,
or

(iii) by areferendum as provided in the regulations; and
(c) itisaccepted by the Governor in Council.
64. (1) With the consent of the council of a band, the Minister may
authorize and direct the expenditure of capital moneys of the band
(a) to distribute per capita to the members of the band an amount not
exceeding fifty per cent of the capital moneys of the band derived from

the sale of surrendered lands;

(b) to construct and maintain roads, bridges, ditches and watercourses
on reserves or on surrendered lands,

(c) to construct and maintain outer boundary fences on reserves,

(d) to purchase land for use by the band as a reserve or as an addition
to areserve;

(e) to purchase for the band the interest of a member of the band in
lands on areserve;

(f) to purchase livestock and farm implements, farm equipment or
machinery for the band;

(g9) to construct and maintain on or in connection with a reserve such
permanent improvementsor worksasin the opinion of the Minister will
be of permanent value to the band or will constitute a capital
investment;

(h) to make to members of the band, for the purpose of promoting the
welfare of the band, loans not exceeding one-half of the total value of

(i) the chattels owned by the borrower, and
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(i) the land with respect to which he holds or is eligible to receive
a Certificate of Possession,

and may charge interest and take security therefor;

(i) to meet expenses necessarily incidental to the management of lands
on areserve, surrendered lands and any band property;

()) to construct houses for members of the band, to make loans to
members of the band for building purposeswith or without security and
to provide for the guarantee of loans made to members of the band for
building purposes; and

(K) for any other purpose that in the opinion of the Minister is for the
benefit of the band.

66. (1) With the consent of the council of aband, the Minister may
authorize and direct the expenditure of revenue moneysfor any purpose
that inthe opinion of the Minister will promotethegeneral progressand
welfare of the band or any member of the band.

69. (1) The Governor in Council may by order permit a band to
control, manage and expend in wholeor in part itsrevenue moneys and
may amend or revoke any such order.

74. (1) Whenever he deems it advisable for the good government of
aband, the Minister may declare by order that after a day to be named
therein the council of the band, consisting of a chief and councillors,
shall be selected by elections to be held in accordance with this Act.

75. (1) No person other than an elector who resides in an electoral
section may be nominated for the office of councillor to represent that
section on the council of the band.

(2) No person may be a candidate for election as chief or councillor
unless his nomination is moved and seconded by persons who are
themselves eligible to be nominated.

77. (1) A member of a band who has attained the age of eighteen
years and is ordinarily resident on the reserve is qualified to vote for a
person nominated to be chief of the band and, where the reserve for
voting purposes consists of one section, to vote for persons nominated
as councillors.

(2) A member of aband who is of the full age of eighteen yearsand
is ordinarily resident in a section that has been established for voting
purposesisqualified to vote for a person nominated to be councillor to
represent that section.



81. (1) The council of a band may make by-laws not inconsistent
with this Act or with any regulation made by the Governor in Council
or the Minister, for any or all of the following purposes, namely:

(a) to providefor the health of residentson the reserve and to prevent

the spreading of contagious and infectious diseases;

(b) the regulation of traffic;
(c) the observance of law and order;
(d) the prevention of disorderly conduct and nuisances,

(e) the protection against and prevention of trespass by cattle and
other domestic animals, the establishment of pounds, the
appointment of pound-keepers, the regulation of their dutiesand the
provision for fees and charges for their services;

() the construction and mai ntenance of watercourses, roads, bridges,
ditches, fences and other local works;

(g) thedividing of the reserve or aportion thereof into zones and the
prohibition of the construction or maintenance of any class of
buildings or the carrying on of any class of business, trade or calling
in any zone,

(h) the regulation of the construction, repair and use of buildings,
whether owned by the band or by individual members of the band,;

(i) the survey and allotment of reserve lands among the members of
the band and the establishment of a register of Certificates of
Possession and Certificates of Occupation relating to allotmentsand
the setting apart of reserve lands for common use, if authority
therefor has been granted under section 60;

(j) the destruction and control of noxious weeds,
(K) the regulation of bee-keeping and poultry raising;

() the construction and regul ation of theuseof publicwells, cisterns,
reservoirs and other water supplies;

(m) the control or prohibition of public games, sports, races, athletic
contests and other amusements;

(n) the regulation of the conduct and activities of hawkers, peddlers
or otherswho enter thereserveto buy, sell or otherwisedeal inwares
or merchandise;

(o) the preservation, protection and management of fur-bearing
animals, fish and other game on the reserve;
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(p) theremoval and punishment of personstrespassing onthereserve
or frequenting the reserve for prohibited purposes;

(p.1) the residence of band members and other persons on the
reserve;

(p.2) to provide for the rights of spouses and children who reside
with members of the band on the reserve with respect to any matter
in relation to which the council may make by-laws in respect of
members of the band,;

(p.3) to authorize the Minister to make payments out of capital or
revenue moneysto personswhose namesweredeleted fromtheBand
List of the band;

(p.4) to bring subsection 10(3) or 64.1(2) into effect in respect of the
band;

(q) with respect to any matter arising out of or ancillary to the
exercise of powers under this section; and

(r) the imposition on summary conviction of a fine not exceeding
onethousand dollarsor imprisonment for aterm not exceeding thirty
days, or both, for violation of a by-law made under this section.

83. (1) Without prejudice to the powers conferred by section 81, the
council of a band may, subject to the approval of the Minister, make
by-laws for any or all of the following purposes, namely,

(a) subject to subsections (2) and (3), taxation for local purposes of
land, or interestsin land, in the reserve, including rights to occupy,
possess or use land in the reserve;

(a.1) thelicensing of businesses, callings, trades and occupations;

(b) the appropriation and expenditure of moneys of the band to
defray band expenses,

(c) the appointment of officials to conduct the business of the
council, prescribing their dutiesand providing for their remuneration
out of any moneys raised pursuant to paragraph (a);

(d) the payment of remuneration, in such amount asmay beapproved
by the Minister, to chiefs and councillors, out of any moneys raised
pursuant to paragraph (a);

(e) theenforcement of payment of amountsthat are payabl e pursuant
to this section, including arrears and interest;

(e.1) the imposition and recovery of interest on amounts that are
payable pursuant to this section, where those amounts are not paid
before they are due, and the calculation of that interest;
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(f) the raising of money from band members to support band
projects; and

(g) with respect to any matter arising out of or ancillary to the
exercise of powers under this section.

(2) An expenditure made out of moneys raised pursuant to
subsection (1) must be so made under the authority of a by-law of the
council of the band.

85.1 (1) Subject to subsection (2), the council of a band may make
by-laws

(a) prohibiting the sale, barter, supply or manufacture of intoxicants
on the reserve of the band,

(b) prohibiting any person from being intoxicated on the reserve;

(c) prohibiting any person from having intoxicantsin his possession
on the reserve; and

(d) providing for exceptions to any of the prohibitions established
pursuant to paragraph (b) or (c).

Rules of the Supreme Court of Canada, SOR/ 83-74

32. (1) Within 60 days after the filing of a notice of appeal, a party to
an appeal who intends to raise a constitutional question shall apply to the
Chief Justice or ajudgeto havethe constitutional question stated, wherethe
appeal raises a question of

(a) the constitutional validity or the constitutional applicability of a
statute of the Parliament of Canada or of alegislature of aprovince or
of regulations made thereunder;

(b) the inoperability of a statute of the Parliament of Canada or of a
legidlature of a province or of regulations made thereunder; or

(c) the constitutional validity or the constitutional applicability of a
common law rule.

(4) The Chief Justice or a judge may state the question and direct
service of the question on the Attorney General of Canadaand the attorneys
general of all the provinces and the ministers of justice of the governments
of theterritorieswithin thetimefixed by the Chief Justice or judge, together
with notice that any of them who intends to intervene, whether or not the
attorney general or minister of justice wishes to be heard, shal, within a
time fixed in the notice that is not less than four weeks after the date of the
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notice, fileanotice of intervention in Form C and serve that notice upon the
parties.

[11. Judgments

A. Federal Court --Trial Division, [1994] 1 F.C. 394

The only defendant represented at trial was Her Majesty the Queen: the
Batchewana Band took no part in the trial. Strayer J. (as he then was) reviewed the
history of the Batchewana Band’s land holdings, and the structure of the Indian Act
provisions setting out aband council’ s powers. Hethen considered thetest for s. 15(1)
set out by this Court in Andrews v. Law Society of British Columbia, [1989] 1 S.C.R.
143. He held that the denial of the vote to non-residents of the Batchewana Band had
anegativeimpact on those not ordinarily resident on thereserve. Henoted the historical
difficulties of the band in maintaining an adequate land base, and therefore the inability
of many of those who wished to live on the reserve to do so. He also noted that many
of the band members who live off-reserve were restored to band membership because
of Bill C-31. He emphasized that such people were mostly women, or the children of
women who had been denied Indian status for marrying non-Indian men, and that others
had lost their status for race-based reasons, having decided to enfranchise and exercise
the full rights of a Canadian citizen. Strayer J. concluded that those not ordinarily

resident on the Batchewana reserves therefore fell under an analogous ground.

Hethen examined the nature and purpose of the legidlation, and held that he
was required to determine whether it made distinctions based on irrelevant personal
differences. He observed that certain of the powers of the band council relate purely to
the administration of the reserve: for example, those powers enumerated in s. 81(1) of

the Indian Act. He held that the evidence showed that most of the operational funding
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provided by the government and spent by the band council relates to local purposes,
although he acknowledged that in certain aspectsthe disbursement of thesefunds affects
non-residents. He found that for the powers of the band council that relate to the
governance of theterritory of the reserve, residency is an appropriate way to determine

the right to vote.

He noted, however, that the voting restrictionsin s. 77(1) also affect other
decisionsthat do not relate only to theinterests of reserve residents, but rather to the use
and disposition of communal property. He held that for such matters, residency is an
irrelevant personal characteristic. Heidentified three provisions, in particular, whereall
band members’ interests are implicated and which are affected by s. 77(1): votes to
surrender reserve lands under s. 39(1)(b), and the powers of the band council under ss.
64(1) and 66(1). In short, Strayer J. concluded that as it related to the disposition of
reserve lands or Indian monies held for the band as a whole, the definition in s. 77(1)
violated s. 15(1), but for functionsrelating solely to governance of the reserveterritory,

s. 15(1) was not viol ated.

Strayer J. then turned to justification under s. 1. He held that for the
functions affecting all band members, there was no appropriate justification advanced
asto why only certain band members should have control over the property belonging
to all band members. Hefound that, given hisfinding that s. 15(1) wasinfringed, it was

not necessary to consider the respondents’ claim under s. 2(d), freedom of association.

Strayer J. issued adeclaration that s. 77(1) violates s. 15(1) of the Charter,
“insofar asit hasthe effect of preventing members of the Batchewana Indian Band who
arenot ordinarily resident on any of that band’ sreservesfrom participating inthegiving

or refusal of assent of the band pursuant to paragraph 39(1)(b) of that Act or from being
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represented by persons for whom they have an opportunity to vote in the giving of
consent on behalf of the band to the expenditure of Indian moneys under subsections
64(1) and 66(1) of the Indian Act”, and suspended the order until July 1, 1994. In his
reasons, he noted that the declaration was confined to the Batchewana Band because the
pleadings and the evidence related only to that band. He also noted that though he had
described the effects of the legislation which were impermissible, the declaration was

for theinvalidity of s. 77(1) inits entirety.

B. Federal Court of Appeal, [1997] 1 F.C. 689

Thejudgment of the Court of Appeal panel consisting of Stone, Linden, and
McDonald JJ.A. wasdelivered by the court. The court first considered arguments of the
intervener the Lesser Slave Lake Indian Regional Council that the right to control a
band’ s own membership and the incidents of that membership, including voting rights,
constituted an Aboriginal right guaranteed by s. 35 of the Constitution Act, 1982. The
court noted that under the test for Aboriginal rights as set out in R. v. Van der Peet,
[1996] 2 S.C.R. 507, thisdetermination depends on the particul ar Aboriginal community
claiming the right, and also requires evidence that a practice was integral to the
distinctive culture of the Aboriginal community before the time of contact with
Europeans. The court found that there was no evidence in the record that would
demonstrate that the Batchewana Band had a s. 35 Aboriginal right to exclude certain
members from voting, since elections for the band had only been held since 1902. The
court then addressed the possibility that s. 25 of the Charter might affect the s. 15
analysis. It held that since no s. 35 right wasinvolved, and since the Indian Act system
of elections could not be considered one of the “other rights or freedoms that pertain to

the aboriginal peoples of Canada’, s. 25 was not triggered.
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The court then turned to the analysis under s. 15(1). It held that the denial
of the vote to off-reserve band members constituted adenial of abenefit, sincetheright
to vote is central to having avoice in the democratic governance of the band of which
they are members. The court stated that the benefit which was denied related not only
to the powers specified in Strayer J.’ sjudgment, but also to the other powers of the band
council: to make by-laws under s. 81(1) of the Indian Act. It noted that many of the

council’ss. 81(1) powers could affect both on-reserve and off-reserve band members.

The court examined whether the denial of this benefit was discriminatory.
It began with an examination of whether non-residency on areserve could constitute an
analogous ground. The court noted that the question of whether an anal ogous ground
existsisacontextual one, which must be determined by examining whether distinctions
on that ground could affect the human dignity of the claimant. It held that a stereotype
had been attached to those living off-reserve, since many had characterized them as
being unworthy of trust in using their electoral power for the benefit of the band. The
court emphasized that many in this group had suffered from historical disadvantage,
because large numbers of them were deprived of band membership because of
discriminatory legidlation that waslater remedied by Bill C-31. Finally, it held that off-
reserve band members are generally politically powerless. Based on these factors, it
determined that an analogous ground was at issue. The court also concluded that the
distinction was discriminatory, since it engaged the purpose of s. 15(1). It stressed that
the distinction was discriminatory in relation to all powers of the band, not only those

not related to the governance of the reserve territory.

The court held that the legislation was not justified under s. 1. It concluded
that the goal of thelegidlation is*to establish avoting regimeinwhich all thosewho are

affected by the outcome of the vote are entitled to participate” (para. 59). The court
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decided that there was no rational connection between the legislation and this objective,
since non-resident members are bound by the decisions of the chief and council, in

relation to all the council’ s powers.

The court determined that the appropriate remedy in this case was a
constitutional exemption. It held that thiswas appropriate “[i]n the unusual and special
circumstances of this case” (para. 76). This order was warranted, the court decided,
because other bands might be able to demonstrate an Aboriginal right under s. 35 to
exclude non-residents from voting. If as. 35 Aborigina right were demonstrated, the
court suggested, theinteraction of s. 25with s. 15(1) would mean that the analysiswould
proceed differently. It also noted that in the context of other bands, more justificatory
evidence under s. 1 might be presented. Concluding that Aboriginal rights should be
determined on acase-by-case basis, it found that the exemption should be granted under
the court’s powers under s. 24(1) of the Charter. The court determined that the

declaration of invalidity would not be suspended.

By order of Stone J.A., the judgment of the Court of Appeal was stayed
pending adecision by this Court on leave to appeal: (1996), 206 N.R. 122. By order of
Gonthier J. on November 24, 1998, a further stay was granted until judgment was
rendered by this Court.

V. Issues

Two constitutional questions have been stated in this appeal:

1. Dothewords“andisordinarily resident on thereserve’ containedins.
77(1) of the Indian Act, R.S.C., 1985, c. I-5, contravene s. 15(1) of the
Canadian Charter of Rights and Freedoms with respect only to
members of the Batchewana Indian Band?
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2. If theanswer to question 1isinthe affirmative, iss. 77(1) of the Indian

Act a reasonable limit on the rights of members of the Batchewana
Indian Band, and so not inconsistent with the Constitution Act, 1982?

Five principal issues must be determined:

Q) the approach to be taken to the s. 15 analysis in this case, given that the
legidlation was alleged to violate the Charter only in the circumstances of
the Batchewana Band;

(2 the effect of s. 25 of the Charter and s. 35 of the Constitution Act, 1982 on
the s. 15(1) analysisin this case;

3 whether the impugned legidation violates s. 15(1);

4) if s. 15(1) isinfringed, whether it isjustified under s. 1 of the Charter;

(5) if necessary, the appropriate remedy.

V. Anaysis

A. Should the Section 15 Analysis Focus Only on the Batchewana Band?

A preliminary question iswhether the s. 15(1) analysis should focus on the

BatchewanaBand in particular, or onthelegislation asit appliesin general, to all bands

affected by s. 77(1). Attrial, thefocuswason the particular situation of the Batchewana
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Band, since the respondents asked only for a constitutional exemption applying to their
band.

However, examining only the circumstances of the BatchewanaBand inthe
s. 15(1) analysis would be to presume that the appropriate remedy is a constitutional
exemption. Astheguardiansof therightsinthe Charter, itiscourts duty to ensurethat
aremedy is given that is commensurate with the extent of the violation that has been
found, and to determine the appropriate remedy. Before considering any question of
constitutional exemption, therefore, the general application of the legislation, and the
availableevidencerelatingtothat general application, should beexamined. Only if there
is no evidence of general invalidity will it be necessary to consider the specific
circumstances of the Batchewana Band and, therefore, the doctrine of constitutional

exemption.

The appellantsargue that such an analysiswould beimproper because of the
manner in which this case was presented at trial, which addressed specifically the
circumstances of the BatchewanaBand. However, the plaintiffs’ statement of claim, in
its allegations relating to the equality claim, alleged discrimination on the face of the
legidlation, and did not relatethisonly to the particul ar context of the BatchewanaBand.
Therefore, discrimination in s. 77(1) as it applies generally has been at issue since the
beginning of these proceedings. |ssues surrounding the question of the constitutionality
of the legislation as it applies generally have been addressed by the parties and by the
intervenersin their submissions beforethis Court, and ageneral analysiswas conducted
by the Court of Appeal initsdecision. Therefore, an analysisof the constitutionality of

the law in its general application will not take any parties by surprise.
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Theconstitutional questions, asformulated, addressonly the situation of the

members of the BatchewanaBand. It must therefore be determined whether considering
the application of thelegislation in ageneral sense and the possibility of aremedy other
than constitutional exemption is foreclosed by the formulation of the constitutional
guestions. When the constitutional validity or applicability of legidation ischallenged,
a constitutional question must be stated by the Chief Justice or a judge of this Court,
pursuant to Rule 32(1) of the Rules of the Supreme Court of Canada, SOR/83-74, though
the parties are “ generally left wide latitude” in formulating the questions which will be
stated: Bisaillon v. Keable, [1983] 2 S.C.R. 60, at p. 71. However, this Court has held
that it is not bound by the precise wording of the constitutional question. For example,
in Bisaillon at p. 72, this Court reworded one of the stated constitutional questionsto
make it more narrow. In Benner v. Canada (Secretary of Sate), [1997] 1 S.C.R. 358,
the parties were unable to agree on the provisions implicated by a constitutional
challenge and therefore al of the affected provisions were not included in the
constitutional questions. Initsformal judgment, reported at [1997] 3 S.C.R. 389, the
Court subsequently made an order affecting the constitutional applicability of several

sectionsof thechallenged |l egislation not included inthe constitutional question asstated.

InB. A. Craneand H. S. Brown, Supreme Court of Canada Practice 1998
(1997), at p. 225, the authors note that the purpose of stating constitutional questionsis
to ensure that the Attorney General of Canada, the attorneys general of the provinces,
and the ministers of justice of theterritories are made aware of constitutional challenges
asrequired by Rule 32(4), so that they may decide whether or not to exercisetheir right
to intervene. | agree with this characterization of the purpose of the provision, and
would add that it also constitutes a signal to the parties and other potential interveners
about the constitutional issues being addressed. In my opinion, the jurisdiction of the

Court torestate constitutional questions, or make adeclaration of invalidity broader than
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that contained within them, is appropriately exercised when doing so does not, in
substance, deprive attorneys general of their right to notice of the fact that the
constitutionality of agivenlegidativeprovisionisat issuein thisCourt, or deprivethose
who have a stake in the outcome of the opportunity to argue the substantive issues

relating to this question.

Here, the constitutional question that was served on the appropriate parties
pursuant to Rule 32, though it did contain the words “with respect only to members of
the Batchewana Indian Band”, constituted notice to all attorneys general that the
constitutional validity of theresidency requirement for voting containedinthelndian Act
was at issue. The remedy preferred by the federal Crown in this case, if thereisto be
one, isfor ageneral declaration to be made rather than a constitutional exemption, and
this was argued in its factum and oral argument. As emphasized above, the issues
relating to the general application of s. 77(1) were argued and discussed before us and
in the Federal Court of Appeal by the parties and by interveners. Despite the wording
of the question, it was clear that this Court, when analysing the situation of the
Batchewana Band, might set down principlesthat would apply to other bands. | do not
believe, therefore, that any substantive prejudice has been caused to attorneys general
or anyone el se by the wording of the question, or that they would reasonably have made
a different decision about exercising their right to intervene. In the circumstances,

therefore, | will restate the constitutional questions as follows:

1. Do the words “and is ordinarily resident on the reserve’ contained in
s. 77(1) of the Indian Act, R.S.C., 1985, c. I-5, contravene s. 15(1) of the
Canadian Charter of Rights and Freedoms, either generally or with
respect only to members of the Batchewana Indian Band?

2. If the answer to question 1 isin the affirmative, iss. 77(1) of the Indian
Act demonstrably justified as a reasonable limit pursuant to s. 1 of the
Canadian Charter of Rights and Freedoms?
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B. Sections 25 and 35

The effects of s. 25 of the Charter and s. 35 of the Constitution Act, 1982, are
raised by the intervener the Lesser Slave Lake Indian Regional Council (the “Council”),
but this issue was not addressed by either of the appellants or by the respondents. The
Council arguesthat the restriction of voting rights to those who are ordinarily resident on
the reserve constitutes a codification of Aboriginal or treaty rights under s. 35, or fals
under the “other rights or freedoms’ protected under s. 25, and that, therefore, s. 25
requiresthat s. 15 beinterpreted so as not to abrogate or derogate from those rightsin any
way. |t suggests that for this reason the impugned provisions are shielded from review.
In contrast, the intervener the Native Women’s Association of Canada argues that s. 25
guides the interpretation of other Charter rights so that the rights of Aboriginal peoples

cannot be challenged by non-Aboriginal people, but it does not shield Aboriginal rights

from challenge by members of the Aboriginal community.

The arguments of the Council do not, in my opinion, indicate that the relief
requested by the respondents could “abrogate or derogate” from the rightsincluded in s.
25. Section 25istriggered when s. 35 Aboriginal or treaty rightsarein question, or when
the relief requested under a Charter challenge could abrogate or derogate from “ other
rights or freedoms that pertain to the aboriginal peoples of Canada’. This latter phrase
indicates that the rightsincluded in s. 25 are broader than those in s. 35, and may include
statutory rights. However, the fact that legislation relates to Aboriginal people cannot
alone bring it within the scope of the “ other rights or freedoms” included ins. 25. The
Council argues that s. 77(1) protects or recognizes rights guaranteed by s. 35 including
Aboriginal title, treaty rights, and Aboriginal rightsof self-government. It also alegesthat
s. 77(1) is a statutory right that protects bands' self-determination and self-government.

The Council’ sargumentsrelating to s. 25 rest, in large part, on the assertion that Bill C-31
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violates Aboriginal and treaty rights, amatter whichisnot beforethisCourt andinrelation
to which no evidence has been presented. 1n my opinion, therefore, the submissions of the

Council do not show that s. 25 istriggered in this case.

Because it has not been shown to apply, and argument on this question was
extremely limited, it would be inappropriate to articulate, in this case, ageneral approach
tos. 25. In particular, I will not decide how the words “shall not be construed so as to
abrogate or derogate” affect the analysis under other Charter provisionswhen the section
istriggered, or whether s. 25 “shields’ the rights it includes from the application of the
Charter. | also find it unnecessary to decide the scope of the “other rights or freedoms’
protected by the section. These questionswill be determined when theissuesdirectly arise

and the Court has heard full argument on them.

| emphasize, however, that as| will discuss below, the contextual approach to
s. 15 requires that the equality analysis of provisions relating to Aborigina people must
always proceed with consideration of and respect for Aborigina heritage and
distinctiveness, recognition of Aboriginal and treaty rights, and with emphasis on the

importance for Aboriginal Canadians of their values and history.

C. Section 15(1) Analysis

(1) The Section 15(1) Framework

InLawv. Canada (Minister of Employment and Immigration), [1999] 1S.C.R.
497, lacobucci J. discussed the framework within which s. 15(1) analysis must be carried
out. Asset out in para. 88 of Law, an inquiry into whether legislation violates s. 15(1)

involves three broad inquiries:
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Does the impugned law (@) draw a formal distinction between the
clamant and others on the basis of one or more personal
characteristics, or (b) fail to take into account the claimant’ s already
disadvantaged position within Canadian society resulting in
substantially differential treatment between the claimant and otherson
the basis of one or more personal characteristics?

Is the claimant subject to differential treatment based on one or more
enumerated and anal ogous grounds?

Does the differential treatment discriminate, by imposing a burden
upon or withholding a benefit from the claimant in a manner which
reflects the stereotypical application of presumed group or personal
characteristics, or which otherwise has the effect of perpetuating or
promoting the view that the individual is less capable or worthy of
recognition or value as a human being or as a member of Canadian
society, equally deserving of concern, respect, and consideration?

At all three of these stages, it must be recognized that the focus of the inquiry

is purposive and contextual (see, e.g., Law, supra, at para. 41). A court considering a

discrimination claim must examine the legidative, historical, and social context of the

distinction, the reality and experiences of the individuals affected by it, and the purposes

of s. 15(1).

(2) Eirst Stage: Differential Treatment

Thefirst stage of inquiry iseasily satisfied in the present case. Section 77(1)

of thelndian Act draws adi stinction between band memberswho live on-reserve and those

who live off-reserve, by excluding the latter from the definition of “elector” within the

band. This constitutes differential treatment.

(3) Second Stage: Analogous Grounds
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The differential treatment in this case is based on the status of holding
membership in an Indian Act band, but living off that band’ sreserve. This combination of
traits does not fall under one of the enumerated or already recognized anal ogous grounds.
The fundamental consideration at the second stage, if the ground is not enumerated or
already recognized as analogous, is whether recognition of the basis of differentia
treatment as an analogous ground would further the purposes of s. 15(1): Law, supra, at

para. 93. These purposes are, as stated at para. 51 of Law:

[T]o prevent theviolation of essential human dignity and freedom through the
imposition of disadvantage, stereotyping, or political or social prejudice, and
to promote a society in which all persons enjoy equal recognition at law as
human beings or asmembersof Canadian society, equally capableand equally
deserving of concern, respect and consideration.

The analysis at the analogous grounds stage involves considering whether
differential treatment of those defined by that characteristic or combination of traits has
the potential to violate human dignity in the sense underlying s. 15(1): Egan v. Canada,
[1995] 2 S.C.R. 513, at para. 171, per Cory J. In Law, the concept of human dignity asit

relatesto s. 15(1) was described by lacobucci J., at para. 53, as follows:

Human dignity means that an individual or group feels self-respect and self-
worth. It is concerned with physical and psychological empowerment and
integrity. Human dignity isharmed by unfair treatment premised on personal
traits or circumstances which do not relate to individual needs, capacities, or
merits. Itisenhanced by lawswhich are sensitiveto the needs, capacities, and
meritsof differentindividuals, takinginto account the context underlying their
differences. Human dignity is harmed when individuals and groups are
marginalized, ignored, or devalued, and is enhanced when laws recognize the
full place of al individuals and groups within Canadian society. Human
dignity within the meaning of the equality guarantee does not relate to the
status or position of an individual in society per se, but rather concerns the
manner in which apersonlegitimately feel swhen confronted with aparticular
law.
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The analogous grounds inquiry, like the other two stages of analysis, must be undertaken
in apurposive and contextual manner: Law, supra, at para. 41. The “nature and situation
of theindividual or group at issue, and the social, political, and legal history of Canadian
society’ streatment of that group” must be considered: Law, supra, at para. 93. Asstated
by Wilson J. in Andrews, supra, at p. 152, cited with approval in Law at para. 29, the
determination of whether a ground qualifies as analogous under s. 15(1):

... Isnot to be made only in the context of the law which is subject to

challenge but rather in the context of the place of thegroupintheentiresocial,

political and legal fabric of our society. While legislatures must inevitably

draw distinctions among the governed, such distinctions should not bring

about or reinforce the disadvantage of certain groups and individuals by
denying them the rights freely accorded to others.

Various contextual factors have been recognized in the case law that may
demonstrate that the trait or combination of traits by which the claimants are defined has
discriminatory potential. An analogous ground may be shown by the fundamental nature
of the characteristic: whether from the perspective of areasonable person in the position
of the claimant, it isimportant to their identity, personhood, or belonging. The fact that
a characteristic is immutable, difficult to change, or changeable only at unacceptable
personal cost may also lead to its recognition as an analogous ground: Miron v. Trudel,
[1995] 2 S.C.R. 418, at para. 148; Vriend v. Alberta, [1998] 1 S.C.R. 493, at para. 90. It
isalso central to the analysisif those defined by the characteristic are lacking in political
power, disadvantaged, or vulnerable to becoming disadvantaged or having their interests
overlooked: Andrews, supra, at p. 152; Law, supra, at para. 29. Another indicator is
whether thegroundisincludedinfederal and provincial humanrightscodes: Miron, supra,
at para. 148. Other criteria, of course, may also be considered in subsequent cases, and
none of the above indicators are necessary for the recognition of an analogous ground or

combination of grounds: Miron, supra, at para. 149.
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| should also note that if indicia of an analogous ground are not present in
general, or among a certain group in Canadian society, they may neverthel ess be present
in another social or legiglative context, within adifferent group in Canadian society, or in
agiven geographic area, to give only afew examples. Here, toillustrate, the nature of the
decisions band members make about whether to live on or off areserve are different from
those made by many other Canadiansin relation to their place of residence. So are other
factorsrelated to the anal ogous grounds analysisthat still affect them. The second stage
must therefore be flexible enough to adapt to stereotyping, prejudice, or denials of human
dignity and worth that might occur in specific ways for specific groups of people, to
recognize that persona characteristics may overlap or intersect (such as race, band
membership, and place of residenceinthiscase), andtoreflect changing social phenomena
or new or different forms of stereotyping or prejudice. Asthis Court unanimously heldin
Law, supra, at para. 73: “ The possibility of new formsof discrimination denying essential

human worth cannot be foreclosed”.

Here, several factorslead to the conclusion that recognizing off-reserve band
member status as an anal ogous ground would accord with the purposes of s. 15(1). From
the perspective of off-reserve band members, the choice of whether to live on- or off-
reserve, if itisavailableto them, isan important oneto their identity and personhood, and
istherefore fundamental. It involves choosing whether to live with other members of the
band to which they belong, or apart from them. It relates to a community and land that
have particular social and cultural significance to many or most band members. Also
critical isthefact that as discussed bel ow during the third stage of analysis, band members
living off-reserve have generally experienced disadvantage, stereotyping, and prejudice,
and form part of a“discrete and insular minority” defined by race and place of residence.
In addition, because of the lack of opportunities and housing on many reserves, and the

fact that the Indian Act’s rules formerly removed band membership from various
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categories of band members, residence off the reserve has often been forced upon them,
or constitutes a choice made reluctantly or at high personal cost. For these reasons, the
second stage of analysis has been satisfied, and “ off-reserve band member status” is an
analogous ground. It will hereafter be recognized as an analogous ground in any future
caseinvolving thiscombination of traits. | notethat in making thisdetermination, | make
no findings about “residence” as an analogous ground in contexts other than asit affects

band members who do not live on the reserve of the band to which they belong.

(4) Third Stage of Analysis

At the third stage, the appropriate focus is on how, in the context of the
legidlation and Canadian society, the particular differential treatment impacts upon the
people affected by it. This requires examining whether the legislation conflicts with the
purposesof s. 15(1): to recognize all individualsand groups as equally deserving, worthy,
and valuable, to remedy stereotyping, disadvantage and prejudice, and to ensure that all
are treated as equally important members of Canadian society. Determining whether
legidlation violates these purposes requires examining the legislation in the context in
which it applies, with attention to the interests it affects, and the situation and history in
Canadian society of those who are treated differentially by it. It must be examined how
“aperson |legitimately feels when confronted with a particular law”: Law, supra, at para.

53.

The perspective that must be adopted in making this determination is
subjective and objective: Law, supra, at paras. 59-61; Egan, supra, at para. 56, per
L’ Heureux-Dubé J. It must be considered whether a reasonable person possessed of
similar traitsto the claimant would find that the legisl ation imposes a burden or withholds

a benefit from him or her
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inamanner which reflectsthe stereotypical application of presumed group or
personal characteristics, or which otherwise has the effect of perpetuating or
promoting theview that theindividual islesscapable or worthy of recognition
or value as a human being or as a member of Canadian society, equally
deserving of concern, respect, and consideration. . . .

(Law, supra, at para. 88.)

Theanalysisof discriminatory impact must be conducted with acareful eyeto the context

of who is affected by the legislation and how it affects them.

| would emphasize that the “ reasonable person” considered by the subjective-
objective perspective understands and recognizes not only the circumstances of thoselike
him or her, but also appreciates the situation of others. Therefore, when legidlation
impacts on various groups, particularly if those groups are disadvantaged, the subjective-
objective perspective will take into account the particular experiences and needs of all of

those groups.

Before turning to the specific contextual factors enumerated by lacobucci J.
in Law, it is worth mentioning one additional factor important to the particular
circumstancesof thisappeal. Section 77(1) implicates, in adirect way that does not affect
other Canadians, theinterestsof two groupswho have generally experienced “ pre-existing
disadvantage, vulnerability, stereotyping, or prejudice”: Law, supra, at para. 63. All band
membersaffected by thislegislation, whether on-reserveor off-reserve, have been affected

by the legacy of stereotyping and prejudice against Aboriginal peoples.

When analysing aclaimthat involvespossibly conflicting interestsof minority
groups, one must be especially sensitive to their realities and experiences, and to their

values, history, and identity. This is inherent in the nature of a subjective-objective
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analysis, since a court is required to consider the perspective of someone possessed of
similar characteristics to the claimant. Thus, in the case of equality rights affecting
Aboriginal people and communities, the legislation in question must be evaluated with
special attention to the rights of Aboriginal peoples, the protection of the Aboriginal and
treaty rights guaranteed in the Constitution, the history of Aboriginal people in Canada,
and with respect for and consideration of the cultural attachment and background of all
Aboriginal women and men. It must also always be remembered that s. 15(1) providesfor
the " unremitting protection” of theright to equality, inwhatever context the analysistakes
place, whether thereisonedisadvantaged or minority group affected or morethan one: see
Andrews, supra, at p. 175; R. v. Turpin, [1989] 1 S.C.R. 1296, at p. 1326. In addition, it
must be recalled that all the circumstances must always be evaluated from the perspective
of a person with similar characteristics to the claimant, fully informed of the

circumstances.

| am aware, of course, that issues have been rai sed about the constitutionality
of distinctions created by the Indian Act between band members and non-band members
within the Aboriginal community. One such issue was dealt with in Bill C-31, discussed
below. While the discussion of context which follows necessarily touches on the
experiences of Aboriginal peoples generally, the decision in this case relates only to the
constitutionality of thevoting distinctions made within bandsthemselvesby s. 77(1) of the

Indian Act.

Sinceequality isacomparative concept, theanalysismust consider the person
relative to whom the claimant is being treated differentialy: Law, supra, at para. 56. |
accept the claimants’ argument that the comparison here is between band membersliving
on- and off-reserve, since these are the two groups whom the legidation treats

differentialy onitsface. Thisdeniesthebenefit of voting for band |eadership to members
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of bands affected by s. 77(1) who do not live on a reserve. Because of the groups
involved, the Court must also be attentive to the fact that there may be unique
disadvantages or circumstances facing on-reserve band members. However, no evidence
has been presented that woul d suggest that thelegislation, in purposeor effect, ameliorates
the position of band members living on-reserve, and therefore | find it unnecessary to
consider thethird contextual factor outlinedin Law. | turn now to the particular contextual
factorsoutlined in Law which may indicate that the legislation conflicts with the purposes
of s. 15(1).

(a) Disadvantage, Vulnerability, Sereotyping, and Prejudice

Groupsor individualswho are generally subject to unfair treatment in society
because of their characteristics or circumstances are already demeaned in dignity, and
further differential treatment of themismorelikely to have adiscriminatory impact, since
it often perpetuates or increases that disadvantage: Law, supra, at para. 63. Pre-existing
disadvantage, stereotyping, and vulnerability are important to the analysisin this casein

three particular ways.

First, band members living off-reserve form part of a “discrete and insular
minority”, defined by both race and residence, which is vulnerable and has at times not
been given equal consideration or respect by the government or by othersin Canadian or
Aboriginal society. Decision makers have not always considered the perspectives and
needs of Aboriginal people living off reserves, particularly their Aboriginal identity and
their desire for connection to their heritage and cultural roots. As noted by the Royal

Commission on Aboriginal Peoples,
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[b]efore the Commission began its work, however, little attention had been
given to identifying and meeting the needs, interests and aspirations of urban
Aboriginal people. Little thought had been given to improving their
circumstances, even though their lives were often desperate, and relations
between Aboriginal people and the remainder of the urban population were
fragile, if not hostile.

Theinformation and policy vacuum can betraced at least in part to long-
standing ideas in non-Aboriginal culture about where Aboriginal people
‘belong’.
(Report of the Royal Commission on Aboriginal Peoples (1996), vol. 4,
Per spectives and Realities, at p. 519.)
Similarly, there exist general stereotypesin society relating to off-reserve band members.

Peopl e have often been only seen as“truly Aboriginal” if they live on reserves. The Royal

Commission wrote;

MANY CANADIANS THINK of Aborigina people as living on reserves or
a least in rura areas. This perception is deeply rooted and persistently
reinforced. . . .
... Thereisahistory in Canada of putting Aboriginal people ‘in their place
on reserves and in rural communities. Aboriginal cultures and mores have
been perceived as incompatible with the demands of industrialized urban
society. This leads all too easily to the assumption that Aboriginal people
living in urban areas must deny their culture and heritage in order to succeed
-- that they must assimilate into this other world. The corollary isthat once
Aboriginal people migrate to urban areas, their identity as Aboriginal people
becomesirrelevant.

(Perspectives and Realities, supra, at p. 519.)

Second, off-reserve band members experience particular disadvantages
compared to thoseliving on-reserve because of their separationfromthereserve. They are
apart from communities to which many feel connection, and have experienced racism,
culture shock, and difficulty maintaining their identity in particular and serious ways
because of this fact. Third, it should be noted that the context is one in which, due to
various factors, Aboriginal women, who can be said to be doubly disadvantaged on the

basis of both sex and race, are among those particularly affected by legislation relating to
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off-reserve band members, because of their history and circumstances in Canadian and

Aboriginal society.

(b) Relationship Between the Basis of the Differential Treatment and the
Claimant’s Characteristics or Circumstances
The second factor set out by lacobucci J. examines the relationship between
the basis on which the differential treatment occurs and the characteristics of the claimant
and others, with the goal of recognizing the human dignity and right to full participation
in society of al of them. Some distinctions may correspond to the needs, capacities, or
circumstances of a group in a manner that does not affect their human dignity or that of

others, viewed from a subjective-objective perspective (Law, supra, at paras. 69-71).

In the case at bar, considering this factor involves examining the legislative
context surrounding thedistinction at issue. Thevoting rightsat issue affect other sections
of the legidation; it must be determined how the functions of electors and powers of the
band council chosen by them relate to the needs, circumstances, and human dignity of the
band membersincluded and excluded by the voting scheme. In my opinion, if the powers
of electorsor the chief and council they vote for affect issuesthat are purely local, and do
not affect the interests of off-reserve band members, the differential treatment between
band memberscontainedins. 77(1) cannot be considered to violatetheright to substantive
equality of the off-reserve members. Such differential treatment would relate to the
different positions and needs of the two groups and could not be said, in my opinion, to
stereotype of f-reserve members or suggest they are less deserving, worthy, or important
band membersfrom the perspective of someone affected by them. However, if the powers
of the electors and the band council affect theinterests and needs of both groups, thiswill

be an indicator that the differential treatment is more likely to be discriminatory.
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The band council chosen by the electors has by-law making powers under s.
81(1), which include the regulation of traffic on the reserve, control over the observance
of law and order, and other such powers. Strayer J., the trial judge, found that these
powers are mostly of alocal nature, related to the governance of the reserveitself, and he
suggested that they primarily affect residents. | would agree, in general, with this
characterization, and | would add to the list of provisions affecting primarily local
functionsthe powers contained in s. 85.1. However, | would note that several paragraphs
of s. 81(1) affect in a particular way all band members, irrespective of residence on the
reserve. Section 81(1)(i) alows the band council to allot land on the reserve, where this
authority has been given by the Governor in Council. Sections 81(1)(p) and 81(1)(p.1)
allow by-laws relating to residence and trespass on the reserve, which may affect the
ability of non-residentsto usethefacilitiesand land onthereserve, and returntolivethere.
The ability to live on the reserve, or to participate in activities on reserve lands if they
desire, has been shown to be important to non-residents, and these functions of the band
council affect their circumstances and needs directly and in a fundamental way: see

Per spectives and Realities, supra, at p. 49.

Section 83 gives the council power to make money by-laws, which include
taxation of land on the reserve, licensing of businesses, appropriation of moneysto defray
band expenses, and payment of remuneration to chiefsand councillors. These powers, in
my opinion, are a mixture of functions that affect residents on the reserve only, and also
all membersof the band. Whilethe taxation of land and businesses on the reserve and the
licensing of businesses are primarily local functions, appropriation of money for various
band purposes and the amounts to be paid to chiefs and councillors are matters in which
all band members have an interest. In addition, under s. 83(1)(f), the band may make by-
lawsrelating to “theraising of money from band membersto support band projects’ which

may have the potential to affect all band members.
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Although the band council’ s powers under ss. 81(1) and 83(1) are similar, in
many ways, to those of a municipality, the exclusion of non-residents from voting rights
affectsother powersof the band council that rel ateto the needs of all members of the band,
whether or not they are ordinarily resident on the reserve. Section 64(1) alows the
expenditure by the Minister, with the band council’ sconsent, of the band’ scapital moneys
for various purposes, including distributions per capita to members of the band, and
construction of new housing. The band's capital moneys come from the sale of
surrendered lands or capital assets of the band (s. 62), assets that belong, collectively, to
al members of the band. As found by Strayer J., al band members have important
interests in these expenditures. Similarly, under s. 66(1), the Minister, with the approval
of the band council, can make orders appropriating the band council’ s revenue moneys;
the band council may be authorized to do so under s. 69. Expendituresby the band council
may include matters like education, creation of new housing, creation of facilities on
reserves, and other matters that may affect off-reserve band members economic interest
in its assets and the infrastructure that will be available to help them return to the reserve
if they wish. Finaly, s. 39(1)(b) requires the consent of a majority of “electors’ of the
band for the surrender of band lands. The definition of “elector” ins. 2(1) excludes band
members who are disqualified from voting in band elections, so the wording of s. 77(1)
excludes off-reserve members from voting on the question of whether the lands they own

in common will be surrendered.

Thewording of s. 77(1), therefore, gives off-reserve band members no voice
in electing a band council that, among other functions, spends moneys derived from land
owned by all members, and money provided to the band council by the government to be
spent on all band members. The band council also determineswho can live on thereserve

and what new housing will be built. The legidation denies those in the position of the
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claimants avote in decisions about whether the reserve land owned by al members of the
band will be surrendered. In addition, memberswho livein the vicinity of thereserve, as
shown by the evidence of several of the plaintiffs in this case, may take advantage of
services controlled by the band council such as schools or recreationa facilities.
Moreover, asapractical matter, representation of Aboriginal peoplesin processes such as
land claims and self-government negotiations often takes place through the structure of
Indian Act bands. The need for and interest in this representation is shared by al band
members, whether they live on- or off-reserve. Therefore, although in someways, voting
for the band council and chief relates to functions affecting reserve members much more
directly than others, in other waysit affectsall band members. Sinceinterestsare affected
that are unrelated to the basis upon which the differential treatment is made (off-reserve
residence status), considering the principle of respect for human dignity and substantive

equality, thisis an important indicator that the differential treatment is discriminatory.

(c) Nature of the Affected Interest

The fourth contextual factor which was described by lacobucci J. in Law,
supra, at paras. 74-75, and which is of particular importance in this case, is the nature of
the affected interest. 1n general, the more important and significant the interest affected,
the more likely it will be that differential treatment affecting this interest will amount to

adiscriminatory distinction within the meaning of s. 15(1).

Several social and legidlative facts are important to analysing this contextual
factor. Thefirstistheimportant financial interest that non-residents havein the affairs of
the band. As| outlined in the previous section, the band council must give consent for
expenditures of the band’ s capital and revenue moneys. The band’ s electors also control

decisions about the surrender of band lands which are owned collectively by al band
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members. Second, the band council controlsthe allotment of land and by-lawsrelating to
trespass and residence, which affect in important waysthe ability to return and live on the
reserve. Third, the council makes decisions about the availability of servicesthat may be
important to non-residents, particularly those who may live near the reserve. Also
important isthe role of band leadership in the work of the Assembly of First Nations and
other Aboriginal organizationsat theregional, national and international levels. All these

factorsshow that thefunctionsand powersof the band council haveimportant significance

for the lives of off-reserve band members. Denying them voting rights when band
leadership is chosen through asystem of democracy affects significant intereststhey have

in band governance.

The importance many band members place on maintaining a connection to
their cultural rootsisalso particularly significant. Maintaining one’' scultural identity will
mean different things to different off-reserve band members, but to many it will entail an
identification of interests with their band. When band leadership is chosen through a
democratic system, one of the most powerful expressions of identification with that band
isthrough the exercise of voting. When certain band members are not given any say in
that system, the denial of that voice affects their belonging and connection to the band of

which they are members.

Moreover, the band council has the power to affect directly the cultural
interests of those off-reserve band memberswho identify with their band and reserve. The
Royal Commission on Aboriginal Peoples stated that sources of traditional Aboriginal
culture include “contact with the land, elders, Aborigina languages and spiritua
ceremonies’ (Perspectives and Realities, supra, at p. 522). Asoutlined in the previous
section, the band council has many powers affecting access to the reserve, management

of the reserve lands, and the expenditure of money for the welfare of the band.
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Furthermore, the“electors’ of the band can vote on the surrender of band lands. The band
council therefore has considerable power to safeguard, develop and promote the sources
of traditional Aboriginal culture and to affect the access of off-reserve band members to

these sources.

Historical circumstancesthat have had and continueto have repercussionsfor
the members of this group add to the reasons why the interest affected by this legislation
is of important societal significancefor thosein the position of the claimants. Indeed, the
creation of the group of off-reserve Aborigina people can be seen as a consequence, in
part, of historic policiestoward Aboriginal peoples. TheRoyal Commission on Aboriginal
Peopl esdescribestherel ationshi p between thefederal government and Aboriginal peoples
during the period from the early 1800sto 1969 as one of “ displacement and assimilation”
(Report of the Royal Commission on Aboriginal Peoples, vol. 1, Looking Forward,

Looking Back, at pp. 137-91).

Maintaining a connection with the band of which they are members is of
particular importanceto thosein the position of the claimants because they often live apart
fromreservesdueto factorsthat arelikely largely beyond their control. Lack of land, what
are often scarce job opportunities on reserves, and the need to go far from the community
for schooling, are among the reasonsthat membersl eft the reservein the past, and continue
to leave. There are also particular issues affecting Aborigina women’'s migration:
Perspectives and Realities, supra, at pp. 573-76. The fact that those affected or their
ancestors may well have had no choice but to leave the reserve signals that the interest in
keeping a connection with the band of which they are membersis particularly important
to them because the separation from other members of the band and the reserve may well

have been undesired or unchosen.
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A considerable number of the band members who live off-reserve recently
gained or regained this status under Bill C-31. Thislegislation modified sections of the
Indian Act that denied Indian statusto various categories of band members, though not all
those who were restored to status became members of aband. It is, therefore, helpful to
examine the history of the legislation that removed Indian status from them or from their
ancestors. | must emphasizethat thisdiscussionisinnoway related to the constitutionality
of Bill C-31, in genera or in the context of particular bands. Rather, | refer to it for the
purpose of examining the context underlying the current | egislative distinction and showing

why the interest affected is an important one for band members.

Many of those affected are women, and the descendants of women, who lost
their Indian status becausethey married men who did not have I ndian status (see Indian and
Northern Affairs Canada, Impacts of the 1985 Amendments to the Indian Act (Bill C-31):
Summary Report (1990)). Aboriginal women who married outside their band became
members of their husband’ s band. See, for example, The Indian Act, S.C. 1951, c. 29, ss.
12 and 14, now repealed. Legislation depriving Aboriginal women of Indian status has a
long history. Theinvoluntary loss of status by Aboriginal women and children beganin
Upper and Lower Canadawith the passage of An Act to encouragethegradual Civilization
of the Indian Tribes in the Province, and to amend the Laws respecting Indians, S. Prov.
C. 1857, 20 Vict., c. 26. A woman whose husband “ enfranchised” had her status removed
along with his. This legidation introduced patriarchal concepts into many Aboriginal
societies which did not exist before: see Public Inquiry into the Administration of Justice
and Aboriginal People, Report of the Aboriginal Justice Inquiry of Manitoba (1991), vol.
1, The Justice Systemand Aboriginal People, at pp. 476-79. Asthe Royal Commissionon
Aboriginal Peoples stated in Perspectives and Realities, supra, at p. 26:
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In the pre-Confederation period, concepts were introduced that were
foreign to Aborigina communities and that, wittingly or unwittingly,
undermined Aboriginal cultural values. In many cases, the legisation
displaced the natural, community-based and self-identification approach to
determining membership — which included descent, marriage, residency,
adoption and simple voluntary association with a particular group — and thus
disrupted complex and interrelated social, economic and kinship structures.
Patrilineal descent of the type embodied in the Gradual Civilization Act, for
example, was the least common principle of descent in Aboriginal societies,
but through these laws, it became predominant. From this perspective, the
Gradual Civilization Act was an exercise in government control in deciding

who was and was not an Indian.
This continued in the Gradual Enfranchisement Act, S.C. 1869, c. 6. Thislegislation, for
thefirst time, instituted the policy that women who married men without Indian status|ost
their own status, and their children would not receive status. The rationale for these
policies, given at the time, focussed on concerns about control over reserve lands, and the
need to prevent non-Indian men from gaining access to them (Per spectives and Realities,
supra, a p. 27). These policieswere continued and expanded upon with the passage of the
Indian Actin 1876, and amendmentsto it in subsequent years, particularly amajor revision

that took place in 1951.

The 1951 legislation was challenged under the Canadian Bill of Rights, S.C.
1960, c. 44 (reprinted in R.S.C., 1985, App. I11), in Attorney General of Canadav. Lavell,
[1974] S.C.R. 1349. The majority of this Court, using an approach to equality that was
later rejected in Andrews, supra, held that the provisions did not violate the right to
equality in the Canadian Bill of Rights and that even if they did, they could not be struck

down as inconsistent with it.

These were not the only people who lost their status. The enfranchisement
provisions of the Indian Act were designed to encourage Aborigina people to renounce
their heritage and identity, and to force them to do so if they wished to take afull part in

Canadian society. In order to vote or hold Canadian citizenship, status Indians had to
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“voluntarily” enfranchise. They werethen givenaportion of theformer reservelandinfee
simple, and they lost their Indian status. At various times in history, status Indians who
received higher education, or became doctors, lawyers, or ministers were automatically
enfranchised. Those who wanted to be soldiersin the military during the two World Wars
were required to enfranchise themselves and their whole families, and those who left the
country for morethan fiveyearswithout permission alsolost Indian status. (SeelL. Gilbert,

Entitlement to Indian Satus and Membership Codes in Canada (1996), at pp. 23-30.)

This history shows that Aboriginal policy, in the past, often led to the denial
of status and the severing of connections between band members and the band. It helps
show why theinterest in feeling and maintaining asense of bel onging to the band freefrom
barriers imposed by Parliament is an important one for all band members, and especially
for those who constitute asignificant portion of the group affected, who have been directly

affected by these policies and are now living away from reserves, in part, because of them.

All thesefactsemphasizetheimportance, for band membersliving off-reserve,
of having their voices included when band leadership is chosen through a process of
common suffrage as set out in this legislation. They show why theinterestins. 77(1) is
a fundamental one, and why the denial of voting rights in this context has serious
consequences from the perspective of those affected. They show why there is not only
economic, but also important societal significance to the interests affected by the

differential treatment contained ins. 77(1): Law, supra, at para. 74.

(d) Conclusions on the Third Stage of Analysis

In summary, therefore, a contextual view of the people affected and the

differentia treatment in question leads to the conclusion that this legislative distinction
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conflicts with the purposes of s. 15(1). The people affected by thisdistinction, in general,
are vulnerable and disadvantaged. They experience stereotyping and disadvantage as
Aboriginal people and band members living away from reserves. They form part of a
“discrete and insular minority” defined by race and residence, and it is more likely that
further disadvantage will have adiscriminatory impact upon them. Second, thedistinction
in question does not correspond with the characteristics or circumstances of the claimants
and on-reserve band members in a manner which “respects and values their dignity and
difference’: Law, supra, at para. 28. The powers of the band council affect cultural,
political, and financial interests and needs that are shared by band membersliving on and
off thereserve. Third, the nature of the interests affected isfundamental. Giventheform
of representative democracy provided for intheIndian Act, failureto giveany voiceinthat
process to certain members of the band affects an important attribute of membership, and
places abarrier between them and acommunity which has particular importance to them.
The council and electors also make decisions about important financial, cultural, and
political interests of the members that have important significance within the band and
Canadian society. Finally, the interest affected is also significant because of the waysin
which, in the past, ties between band members and the band or reserve have been
involuntarily or reluctantly severed. Those affected or their parents may have left the
reserve for many reasons that do not signal a lack of interest in the reserve given the
various historical circumstances surrounding reserve communities in Canada such as an
often inadequate land base, a serious lack of economic opportunities and housing, and the

operation of past Indian status and band membership rules imposed by Parliament.

In the context of this vulnerable group, and these important interests, this
distinction reinforces the stereotype that band members who do not live on reserves are
“less Aboriginal”, and less valuable members of their bands than those who do. A

reasonable person in the position of the claimants, fully apprised of the context, would see
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thedifferential treatment containedins. 77(1) assuggesting that off-reserve band members
arelessworthy or valuabl e as band members and members of Canadian society, and giving
themlessconcern, respect and consideration than band membersliving onreserves. Based
upon thisfinding of discriminatory impact, thethird stage of analysis, theidentification of
discrimination based on a violation of substantive equality and human dignity in the

circumstances of this case, has been satisfied.

The factors discussed above outline the context surrounding the differential
treatment contained in s. 77(1) of the Indian Act. This case involves people who have
generally experienced significant historical disadvantage, andintereststhat are particularly
important to those affected by the legislation. Taken together, they lead to a finding that
from a subj ective-objective perspective, the differential treatment in question viol ates off-
reserve band members equality rights. Yet neither of these factors should be seen as
essential to my conclusions. | would aso note that my discussion of the general history of
off-reserve band members does not suggest that the conclusion that thislegislation viol ates
s. 15(1) would not apply to aband affected by s. 77(1) whose off-reserve members had a
different composition or history from that of the general population of off-reserve band
membersin Canada. Every case of alleged discrimination, of course, must be considered
initsown legislative and social context to determine whether it violates the constitutional
rights of those affected, but in this case, both the general disadvantage and vulnerability
of those affected, and the importance to all band members of the affected interests are

compelling factors in my conclusions at the third stage of analysis.

The above analysis also does not suggest that any distinction between on-
reserve and off-reserve band members would be stereotypical, interfere with off-reserve
members’ dignity, or conflict with the purposes of s. 15(1). There are clearly important

differences between on-reserve and off-reserve band members, which Parliament could
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legitimately recognize. Taking into account, recognizing, and affirming differences
between groups in a manner that respects and values their dignity and difference are not
only legitimate, but necessary considerationsin ensuring that substantiveequality ispresent
in Canadian society. The current powers of the band council, as discussed earlier, include
some powers that are purely local, affecting matters such as taxation on the reserve, the
regulation of traffic, etc. In addition, those living on the reserve have a specia interest in
many decisions made by the band council. For example, if thereserveissurrendered, they
must leave their homes, and this affects them in a direct way it does not affect non-
residents. Though non-residents may have animportant interest in using them, educational
or recreational serviceson thereserve are morelikely to serveresidents, particularly if the
reserve is isolated or the non-residents live far from it. Many other examples can be

imagined.

Recognizing non-residents’ right to substantiveequality in accordancewiththe
principle of respect for human dignity, therefore, does not require that non-residents have
identical voting rightsto residents. Rather, what is necessary is a system that recognizes
non-residents’ important placein theband community. Itispossibletothink of many ways
this might be done, while recognizing, respecting, and valuing the different positions,
needs, and interests of on-reserve and off-reserve band members. One might be to divide
the “local” functions which relate purely to residents from those that affect all band
membersand have different voting regimesfor thesefunctions. A requirement of adouble
majority, or aright of veto for each group might also respect the full participation and
belonging of non-residents. There might be specia seats on a band council for non-
residents, which give them meaningful, but not identical, rights of participation. The
solution may be found in the customary practices of Aboriginal bands. There may be a
separate solution for each band. Many other possibilities can be imagined, which would

respect non-residents’ rightsto meaningful and effective participationinthevoting regime
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of the community, but would also recognize the somewhat different interests of residents
and non-residents. However, without violating s. 15(1), the voting regime cannot, as it
presently does, completely deny non-resident band members participation in the el ectoral
system of representation. Nor can that participation be minimal, insignificant, or merely

token.

Therefore, | conclude that the present wording of s. 77(1) violatestheright to
equality without discrimination of the off-reserve members of bands affected by it. This
findingisageneral one, andisin noway related to the specific situation of the Batchewana
Band. Since the provision has been found to be discriminatory asit applies to al bands
affected by it, there is no need to consider the specific circumstances of the Batchewana

Band.

D. Section 1

This Court’ s approach to s. 1 of the Charter was set out by Dickson C.J. inR.
v. Oakes, [1986] 1 S.C.R. 103. It was refined and summarized by lacobucci J. in Egan,

supra, at para. 182:

A limitationto aconstitutional guaranteewill be sustained oncetwo conditions
aremet. First, theobjectiveof thelegidlation must be pressing and substantial.
Second, the means chosen to attain thislegislative end must be reasonable and
demonstrably justifiable in a free and democratic society. In order to satisfy
the second requirement, three criteriamust be satisfied: (1) therightsviolation
must be rationally connected to the aim of the legidlation; (2) the impugned
provision must minimally impair the Charter guarantee; and (3) there must be
aproportionality between the effect of the measure and its objective so that the
attainment of the legislative goal is not outweighed by the abridgement of the
right. Inall s. 1 casesthe burden of proof iswith the government to show on
abalance of probabilities that the violation is justifiable. [Emphasis added.]
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This articulation of the proper approach was endorsed in Eldridge v. British Columbia
(Attorney General), [1997] 3 S.C.R. 624, at para. 84, in Vriend, supra, at para. 108, andin
M. v. H.,[1999] 2 S.C.R. 3, at para. 76, per lacobucci J.

Throughout the s. 1 analysis, it must be remembered that it is the right to
substantive equality and the accompanying violation of human dignity that has been
infringed when aviolation of s. 15(1) has been found. Even when the interests of various
disadvantaged groups are affected, s. 15(1) mandates that government decisions must be
made in a manner that respects the dignity of all of them, recognizing al as equally
capable, deserving, and worthy of recognition. The fact that various minorities or
vulnerable groups may have competing interests cannot alone constitute ajustification for
treating any of them in a substantively unequal manner, nor can it relieve the government
of its burden to justify a violation of a Charter right on a balance of probabilities: see
Thomson Newspapers Co. v. Canada (Attorney General), [1998] 1 S.C.R. 877, at para. 88,

per Bastarache J.

Thefirst task isto determine the objective of the impugned law and whether
it is pressing and substantial. In Vriend, supra, lacobucci J. discussed the proper

characterization of the objective of the impugned legislation, at paras. 110 and 111:

Section 1 of the Charter states that it is the limits on Charter rights and
freedomsthat must be demonstrably justified in afree and democratic society.
It follows that under the first part of the Oakes test, the analysis must focus
upon the objective of theimpugned limitation, or in this case, the omission....

However, in my opinion, the objective of the omission cannot be fully
understood in isolation. It seemsto me that some consideration must also be
given to both the purposes of the Act as a whole and the specific impugned
provisions so as to give the objective of the omission the context that is
necessary for a more complete understanding of its operation in the broader
scheme of the legidation. [Emphasisin original.]
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Therefore, itistheobjective of therestriction of voting rightsto band members
ordinarily resident on the reserve that must be considered in this case, although this must
be considered along with the purpose of the Indian Act as a whole for a complete
understanding of the broader scheme of the legidlation. It must be remembered that in the
case of equality rights, the legidative objective must be sufficiently pressing and
substantial to justify alaw that has been found to violate the essential human dignity and
freedom of those possessed of similar characteristics to the claimants. In this case,
Parliament’ sobjectiveisproperly classified asensuring that those with the most immediate
and direct connection with the reserve have a specia ability to control its future. This
objective, in my opinion, is pressing and substantial. It accords with Charter values, by
recognizing theimportant dignity and autonomy interest in one’ shomeand livelihood, and
the connection band membersfeel to their land. Through thisprovision, Parliament isalso

moderating the interests of groups with different and possibly conflicting interests.

Turning to the proportionality analysis, restricting the vote to those living on
thereserveisrationally connected to Parliament’ sobjective. Although both band members
living on- and off-reserve have interests in many of the functions determined by voting
rights, those living on the reserve do have a more direct interest in many of the band
council’ sfunctions. Intermsof the“local” functionsof the band council, they arethe only
people with an interest. In relation to functions that affect the future of the land or the
building of facilities on the reserve, on-reserve band members, in general, have a more
direct interest in the decisions of the band council. Decisions about reserve lands affect
their current living space, and a decision to surrender the reserve would mean that they
would beforced to movefromtheir homesand, in many cases, fromtheir source of earning
alivelihood. This statement is not meant to suggest that non-residents would be more

likely to surrender the reserve or to make decisions that are not in the interest of the band
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as a whole, but rather to recognize that those who live on the reserve have particular

interests in the land, given current circumstances.

By ensuring that only those who live on the reserve can votein relation to all
of the band council’ sfunctions, s. 77(1) givesthem control over the future directions that
theband will take, and over decisionsabout thereserveland on whichthey live. Excluding
non-residents from voting is connected to the objective because, by denying all others a
vote, the legidation ensures that those with the most direct and immediate interest,
residents, maintain voting control over the decisions that will affect the future of the

reserve.

However, those seeking to uphold this law have not demonstrated that a
complete exclusion of non-residents from the right to vote, which violates their equality
rights, constitutesaminimal impairment of theserights. Indeed, they have not shown that
any infringement of the respondents’ equality rightsis necessary to achieve this purpose.
As | outlined earlier, the guarantee of equality does not require that on- and off-reserve
band members be treated the same, and respecting the rights of dignity and belonging of
off-reserve band members need not mean ignoring the particular interest of residents in
decisions affecting thereserve. | discussed several possible solutions above, which would
respect the dignity of off-reserve band members, but would not stereotype them or
otherwise violate their right to substantive equality. The appellants have not shown why
solutions like special majorities, representative band councils not based directly on
population, dividing the local functions from the broader powers of the band council, or
other solutionsthat would not have the effect of suggesting off-reserve band membersare

less worthy of concern, respect, and consideration could not accomplish this objective.
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Theappellant Her M gj esty the Queen suggeststhat the current model meetsthe
criterion of minimal impairment because of the administrative difficulties and costs
involved in setting up, for example, atwo-tiered council where one tier would deal with
local issues and the other with issues affecting all band members, or in maintaining a
voter’slist and conducting elections where the el ectorate may be widely dispersed. Even
assuming that such costs could legitimately constitute as. 1 justification, these arguments
are unconvincing. It must be remembered that the burden of justifying limitations on
constitutional rightsis upon the government. The government has presented no evidence
to show that a system that would respect equality rights is particularly expensive or
difficulttoimplement. Rather, thereare many possible sol utionsthat woul d not be difficult
toadminister, but would requireacreative design of an electoral system that would balance
therightsinvolved. Changeto any administrative schemeso it accordswith equality rights
will always entail financial costs and administrative inconvenience. The refusal to come
up with new, different, or creative ways of designing such a system, and to find cost-
effective ways to respect equality rights cannot constitute a minimal impairment of these
rights. Though the government argues that these costs should not be imposed on small
communities such as the Batchewana Band, the possible failure, in the future, of the
government to provide Aborigina communities with additional resources necessary to
implement aregime that would ensure respect for equality rights cannot justify aviolation

of constitutional rightsin itslegislation.

Since this legidation does not minimally impair the respondents equality

rights, | agree with Strayer J. and the Court of Appeal that it is not justified under s. 1 of

the Charter.

E. Remedy
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| turn now to the question of the appropriate remedy. The remedial question

raises four issues:

Q) whether the appropriate remedy is one that should apply to the Batchewana

Band, or to the section in its general application across Canada;

2 whether the appropriate declaration is one of invalidity or “reading in”;

3 whether the declaration should be suspended for a period of time, and, if so,
for how long;

4 if thereis a suspension of the declaration, whether the Batchewana Band will

be exempted from this suspension.

Both courtsbel ow confined their remedy to the BatchewanaBand. Strayer J.’s
order applied only tothe BatchewanaBand, and specified that s. 77(1) wasunconstitutional
only in its effects on certain of the provisions of the Indian Act. The Court of Appea
granted a constitutional exemption from the application of the words “and is ordinarily
resident onthereserve” ins. 77(1), for all purposes, to the BatchewanaBand. Thisremedy
was granted under s. 24(1) of the Charter. The reasons for each of these decisions were
different. Strayer J. confined his declaration to the Batchewana Band because the
pleadings and evidence related only to that band. The Court of Appeal, in contrast, held
that aconstitutional exemption wasthe appropriate remedy, because other bands might be
able to demonstrate the existence of an Aboriginal right to control their own voting
procedures under s. 35 of the Constitution Act, 1982, which would, in the case of those

bands, make s. 77(1) avalid codification of Aboriginal rights.
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There have been various positionstaken before this Court asto the appropriate
remedy. The respondents support the constitutional exemption granted by the Court of
Appeal, and in the alternative, they ask that the offending words in s. 77(1) be declared
invalid, that the effect of the declaration be suspended for two years, and that the
Batchewana Band be granted an exemption from the suspension of the declaration. Most
intervenerswho support the position of the respondents argue that the appropriate remedy
is a general declaration of invalidity, suspended for a period of time, and an exemption

from the suspension for the Batchewana Band.

The appellant Her Mgjesty the Queen argues that if relief isto be given, the
proper remedy isageneral declaration of invalidity, together with asuspension of the effect
of the declaration for a period of time, rather than a constitutional exemption. The
BatchewanaBand, too, arguesthat a constitutional exemption isinappropriateinthiscase.
If the legidation isfound to be unconstitutional, the band argues, the appropriate remedy
isto make an “interim ruling” that the legidlation is unconstitutional. The band asks that
the Court make no order in relation to the validity of the legislation at thistime, but rather
declare thelegidlation unconstitutional, and order the band, in conjunction with itson- and
off-reserve members and with the Minister, to devel op its own customary voting rulesthat
would respect the principles of the Charter. It arguesthat at the end of areporting period,
if the legislation has not been changed in the appropriate way, the Court should then make
aformal order. In the alternative, it suggests, a suspended declaration of invalidity is
appropriate. Finally, theintervener the Lesser Slave Lake Indian Regional Council argues
for aremedy confined to this band, but suggests that if ageneral declaration of invalidity
ismade, its effect should be suspended for aperiod of time, and the government should be

ordered to re-negotiate, in good faith, existing treaties with Aboriginal peoplein order to
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givethem moreland and resourcesto deal with the increase in membership caused by Bill

C-31.

In determining the appropriate remedy, the Court must be guided by the
principles of respect for the purposes and values of the Charter, and respect for the role of
the legislature: Schachter v. Canada, [1992] 2 S.C.R. 679, at pp. 700-701; Vriend, supra,
at para. 148. Thefirst principle was well expressed by Sopinka J. in Osborne v. Canada
(Treasury Board), [1991] 2 S.C.R. 69, at p. 104:

In selecting an appropriate remedy under the Charter the primary concern of
the court must be to apply the measures that will best vindicate the values
expressed in the Charter and to provide the form of remedy to those whose
rightshave been viol ated that best achievesthat objective. Thisflowsfromthe
court’s role as guardian of the rights and freedoms which are entrenched as
part of the supreme law of Canada.

The first question is whether the appropriate remedy is a constitutional
exemption, or onethat appliesin general. Thefinding of invalidity above relates not only
to the Batchewana Band, but to the legislation in general as it applies to all bands.
Therefore, in principle there is no reason that the remedy should be confined to the
circumstances of the BatchewanaBand. A remedy should normally be as extensive asthe
violation of equality rightswhich has been found. The constitutional exemption may apply
when it has not been proven that legislation is unconstitutional in general, but that it is
unconstitutional in its application to a small subsection of those to whom the legislation
applies: R. v. Edwards Booksand Art Ltd., [1986] 2 S.C.R. 713, at p. 783; R. v. Seaboyer,
[1991] 2 S.C.R. 577, at p. 629; Rodriguez v. British Columbia (Attorney General), [1993]

3 S.C.R. 519, at pp. 572-73, per Lamer C.J., dissenting. Thisis not the case here.
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However, the Court of Appeal held that it would be appropriate to grant a
constitutional exemption, sinceother bands may be ableto demonstratean Aboriginal right
to exclude non-residents from decision making, which would affect the analysis of the
constitutionality of this provision. With all due respect, a constitutional exemption is not
an appropriate remedy in this case. If certain bands can demonstrate an Aboriginal or
treaty right torestrict non-residentsfromvoting, thisin no way affectsthe constitutionality
of the impugned section of the Indian Act. It isthe order in council made pursuant to s.
74(1), bringing the band within the application of the Indian Act’s electoral rules, which
would have to be challenged under such aclaim. In analysing such a case, it would have
to be determined whether an Aboriginal right had been proven, whether the legislation as
it then stands infringes that right, and whether that infringement is justified: see R. v.
Sparrow, [1990] 1 S.C.R. 1075; Van der Pest, supra. A court would also be required to
examine how s. 25 of the Charter functions when Aboriginal rights are challenged, and

how it interacts with other interpretive provisions of the Charter.

Nor would such aremedy be the order most respectful of the equality rights of
off-reserve band members. If aconstitutional exemption were granted, this would place
aheavy burden on off-reserve band members, sinceit would require thosein each band to
take legal action to put forward their claim. Equality within bands does not require such
a heavy burden on claimants. In addition, establishing as a principle that where s. 35
Aboriginal rightsmight beinvolved, equality rights must be determined on aband-by-band
basis would make the equality rights of Aboriginal people much harder to uphold than
those of others, in certain cases. For these reasons, the appropriate remedy is one that
appliesto the legidlation in general, under s. 52(1) of the Constitution Act, 1982, and not

one confined to the Batchewana Band.
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The next issue is what form the general remedy will take. The nature of the
violation of equality rights that has been found in this case is different than any that this
Court has addressed before. It has been found that, though it would be legitimate for
Parliament to create different voting rights for reserve residents and people living off-
reserve, in a manner that recognizes non-residents place in the community, it is not
legitimate for Parliament to completely exclude them from voting rights. Thisisaso a
situation where the primary effects of thisdecision will not befelt by the government, but
by the bands themselves. In respecting the role of Parliament, these factors should be

critical.

In my opinion, it would be inappropriate for this Court to “read in” to the
Indian Act voting rightsfor non-residents so that they would be votersfor certain purposes
but not others. Thiswouldinvolveconsiderabledetailed changesto thelegidlative scheme.
Designing such adetailed scheme, and choosing among various possible options, isnot an
appropriate role for the Court in this case (see M. v. H., supra, at para. 142, per lacobucci

J).

There are anumber of waysthislegislation may be changed so that it respects
the equality rights of non-resident band members. Because the regime affects band
members most directly, the best remedy is one that will encourage and allow Parliament
to consult with and listen to the opinions of Aboriginal people affected by it. The link
between public discussion and consultation and the principles of democracy was recently
reiterated by this Court in Reference re Secession of Quebec, [1998] 2 S.C.R. 217, at para.
68: “afunctioning democracy requires acontinuous process of discussion”. The principle
of democracy underlies the Constitution and the Charter, and is one of the important
factors guiding the exercise of a court’sremedial discretion. It encourages remedies that

allow the democratic process of consultation and dialogueto occur. InP. W. Hoggand A.
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A. Bushell, “The Charter Dialogue Between Courts and Legislatures (Or Perhaps the
Charter of Rightsisn't Such A Bad Thing After All)” (1997), 35 Osgoode Hall L.J. 75, the
authors characterizejudicial review under the Charter asa“dialogue” between courtsand
legidatures. The remedies granted under the Charter should, in appropriate cases,
encourage and facilitate the inclusion in that dialogue of groups particularly affected by
legidation. In determining the appropriate remedy, a court should consider the effect of
itsorder on the democratic process, understood in abroad way, and encouragethat process.

As lacobucci J. observed in Vriend, supra, at para. 176:

[ T]he concept of democracy means more than majority rule as Dickson C.J. so

ably reminded us in Oakes, supra. In my view, a democracy requires that

legidlatorstakeinto account theinterests of majoritiesand minoritiesalike, all

of whom will be affected by the decisions they make.

Constitutional remedies should encouragethe government to takeinto account
the interests, and views, of minorities. In thisway, the principle of democracy that was
recognized as an underlying principle of the Constitution in Reference re Secession of

Quebec, supra, and was emphasized as an important remedial consideration in Schachter,

supra, and Vriend, supra, will best be given expression.

The above principles suggest, in my view, that the appropriate remedy is a
declaration that thewords“andisordinarily resident onthereserve’ ins. 77(1) areinvalid,
and that the effect of this declaration of invalidity be suspended for 18 months. The
suspension is longer than the period that would normally be allotted in order to give
legidlatorsthetime necessary to carry out extensive consultations and respond to the needs
of the different groups affected. It will also allow Parliament, if it wishes, to modify s.
77(2) at the same time, which contains the same residency requirement for bands whose
councillors are elected in electoral sections, and which, given the values espoused in this

decision, will alsorequirerevisionto conformwith s. 15(1). Severing the offendingwords
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from the rest of the statute will ensure that, should Parliament choose not to act, all non-
residents will beincluded as voters under s. 77(1), but the nature of band governance and

the requirements for voting will otherwise remain the same.

| recognize that suspending the effect of the declaration, combined with the
extension of the suspension for such along period is, in the words of the Chief Justicein
Schachter, supra, at p. 716, “a serious matter from the point of view of the Charter. A
delayed declaration allows a state of affairs which has been found to violate standards
embodied in the Charter to persist for a time despite the violation”. However, this best
embodiesthe principlesof respect for Charter rightsand respect for democracy that should
guide remedial considerations. Should Parliament decide to change the scheme, it will
have an extended period of time in which to consult with those affected by the legislation
and balance the affected interestsin amanner that respects Aboriginal rights and all band
members equality interests. Should Parliament not change the scheme, off-reserve band

members will gain voting rights within the existing scheme.

| also recognize that some may see the section, with the words “and is
ordinarily residence on the reserve” no longer included, as possibly giving rise to other
constitutional issues. In ordering thisremedy, the Court does not forecl ose the possibility
that, if Parliament does not act to change thelegidation, s. 77(1) or related sections of the
Indian Act may be the subject of a constitutional challenge by on-reserve band members

or others.

Thissuspension of the effect of the declaration, along with the extended period
of suspension, is ordered to enable Parliament to consult with the affected groups, and to
redesign the voting provisions of the Indian Act in a nuanced way that respects equality

rights and all affected interests, should it so choose. However, should decisions be made
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during that period without non-residents’ involvement that directly affect their interestsand
which directly prejudicethem, it may bethat the decisionsthemsel ves could be challenged
as violations of non-residents equality rights. The suspension of the effect of the
declaration, in other words, isnot asuspension of non-residents’ equality rights. Decisions

must still be made with respect for those rights.

The final determination is whether the Batchewana Band will be exempted
from the suspension of the effect of the declaration. 1n general, litigantswho have brought
forward a Charter challenge should receive the immediate benefits of the ruling, even if
the effect of the declaration is suspended: see Reference re Remuneration of Judges of the
Provincial Court of Prince Edward Island, [1998] 1 S.C.R. 3, at para. 20. In my opinion,
however, thisis one of the exceptional cases where immediate relief should not be given

to those who brought the action.

Professor Roach in Constitutional Remediesin Canada (loose-leaf), at pp. 14-
85 and 14-86, has identified two possible reasons for which, in general, the claimant in a
particular case may have the right to an exemption from the suspension of the effect of the
declaration of invalidity, and therefore an immediate remedy:

Corrective justice would suggest that the successful applicant has a right to

remedy while regulatory or public law approaches would only be concerned
with giving the applicants enough incentive to bring their case to court.

However, | do not believe that either of these considerations applies in the case at bar.
What is at issue in this Court is not a remedy affecting band councils elected under the
previous regime, but rather a declaration that will have the effect of changing future
election rules. If Parliament chooses either not to act, or to change the legislation to

conform with this ruling, the respondents will receive a remedy after the period of
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suspension expires or when the new legislation comesinto effect. This both givesthem a
personal remedy, and gives applicants in analogous situations an incentive to bring their

case forward.

Unlike in other cases where this Court has granted an exemption from the
suspension, there are strong administrative reasons not to grant immediate relief to the
members of the Batchewana Band. |f an exemption from the suspension is given, the
Batchewana Band will have to adapt to the inclusion of all non-residents as voters within
the existing scheme in the short term. Thiswill require some administrative adjustment.
If Parliament then decidesto amend the legidslation, the BatchewanaBand and its members
will be required to adapt to athird voting system in ashort period of time. Thiswould be

inappropriate, and inconsistent with the principles underlying constitutional remedies.

Since writing these reasons, | have had the advantage of reading the opinion
of my colleagues McLachlin and Bastarache JJ. To the extent that their reasons suggest
a departure from the approach to defining analogous grounds taken in Andrews, Turpin,
Egan, Miron, and Law, | must respectfully disagree with their analysis. However, this

being said, in my view there is no substantive difference in our respective reasonsin the

approach to the case at bar.
V1. Disposition

Therefore, | would dismissthe appeal, but modify the remedy designed by the
Federal Court of Appeal. | would declareinvalid the words “and isordinarily resident on
thereserve” ins. 77(1) of the Indian Act and suspend the effect of this declaration for 18
months. | would award coststo therespondents. | would answer therestated constitutional

guestions as follows:
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1. Do thewords“and is ordinarily resident on the reserve’ contained in s.
77(1) of the Indian Act, R.S.C., 1985, c. I-5, contravene s. 15(1) of the
Canadian Charter of Rights and Freedoms, either generally or with
respect only to members of the Batchewana Indian Band?

Yes, in their general application.

2. If the answer to question 1 isin the affirmative, iss. 77(1) of the Indian
Act demonstrably justified as a reasonable limit pursuant to s. 1 of the
Canadian Charter of Rights and Freedoms?

No.
Appeal dismissed with costs but remedy modified.
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