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e live in challenging times. Across the

globe, millions are suffering the mer-
ciless, often devastating, effects of the many global
crises of our age. The global financial and economic
crisis, the food crisis, the energy crisis and the climate
crisis have converged in a multifront assault on hu-
man dignity. And our institutions of governance, at
both the global and national levels, have been at best
negligent, and at times complicit, in this onslaught.
As a result, in both North and South, the opening
years of the twenty-first century have been marked by
growing poverty, inequality, hunger, desperation and
social unrest.

This was not the vision of the Universal Declara-
tion of Human Rights that gave birth in 1948 to the
modern international human rights movement, prom-
ising freedom from fear and want, and declaring that
“everyone is entitled to a social and international
order in which the rights and freedoms set forth in
[the] Declaration can be fully realized”.

And it was not the vision of the Declaration on
the Right to Development, the twenty-fifth anniversary
of which this publication commemorates.

Since the adoption of that landmark document,
a debate has been raging in the halls of the United
Nations and beyond. On one side, proponents of the
right to development assert its relevance (or even pri-
macy) and, on the other, sceptics (and rejectionists)
relegate this right to secondary importance, or even
deny its very existence. Unfortunately, while generat-
ing plenty of academic interest and stimulating politi-
cal theatre, that debate has done litlle to free the

right to development from the conceptual mud and
political quicksand in which it has been mired all
these years.

We are determined to change that.

To do so, we must first take a hard look at the
parameters of that debate, as they have evolved
throughout the years. This book—the first of its
kind—collects articles produced by a broad range
of authors and reflecting an equally broad range of
positions. Most were generated by or for the many
successive expert and intergovernmental mechanisms
established by the United Nations to study the right to
development. Others were specifically written for this
book. All are valuable to our task of documenting,
and advancing, the right to development debate.

For the coming years, our challenge will be to
move beyond the many myths, distortions and mis-
understandings that have plagued the right to
development since its codification in 1986. Doing
so begins with the recognition of the simple fact,
affirmed in numerous United Nations declarations
and resolutions, from the 1993 Vienna Declaration
and Programme of Action of the World Conference on
Human Rights to the 2000 United Nations Millennium
Declaration and the 2005 World Summit outcome —
and, indeed, the mandate of the High Commissioner
for Human Rights—that the right to development is a
human right. No more, and no less.

And, because the United Nations recognizes no
hierarchy of rights, and all human rights are equal
and interdependent, the right to development cannot
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correctly be viewed as either a “super-right” (i.e., an
umbrella right that somehow encompasses and trumps
all other rights) or as a “mini-right” (with the status of
a mere political aspiration).

Nor should we permit the fog of political debate
to confuse the identity of the right holder to whom
the right to development belongs: as with all human
rights, the rights holders are human beings. Not Gov-
ernments, not States, not regions, but human beings—
that is, individuals and peoples. And because human
rights are universal, the right o development belongs
to all people, everywhere—from New York to New
Delhi, from Cape Town to Copenhagen, and from
the deepest forests of the Amazon to the most remote
islands of the Pacific. Wherever the accident of their
birth, whatever their race, sex, language or religion,
all human beings are born free and equal in dignity
and rights, including the right to development.

Like all human rights, the right to development
also contains a specific entitlement—in this case the
right “to participate in, contribute to, and enjoy eco-
nomic, social, cultural and political development”.
This basic entitlement, set out with perfect clarity in
article 1 of the Declaration, includes a number of con-
stituent elements, enumerated subsequently in the Dec-
laration. Among them are:

* Peoplecentred development. The Declo-
ration identifies “the human person” as the
central subject, participant and beneficiary of
development

® A human rights-based approach. The Dec-
laration specifically requires that development
be carried out in a manner “in which all human
rights and fundamental freedoms can be fully
realized”

* Participation. The Declaration calls for the
“active, free and meaningful participation” of
people in development

 Equity. The Declaration underlines the need
for “the fair distribution of the benefits” of

development

* Non-discrimination. The Declaration permits
“no distinction as to race, sex, language or
religion”

o Self-determination. The Declaration inte-
grates self-determination, including full sover-

eignty over natural resources, as a constituent
element of the right to development

Equally explicit are the prescriptions provided by
the Declaration for the implementation of this right,
among them:

® The formulation of appropriate national and
infernational development policies

e Effective international cooperation

o Reforms at the national and international
levels

® Removal of obstacles to development, includ-
ing, inter alia, human rights violations, racism,
colonialism, occupation and aggression

® Promotion of peace and disarmament, and
the redirecting of savings generated therefrom
to development

Thus, when you enter into the right to develop-
ment discussion, when you hear the phrase invoked in
academic discourse or in political debate or, indeed,
when you review the contributions to this book, |
encourage you to do so critically. Ask yourself these
questions: Is this the “right to development” codified
in the United Nations Declaration? Is the analysis
grounded in the recognition of the right to develop-
ment as a universal human right, with human beings
as the right holders, Governments as the duty bear-
ers, and an entitlement to participate in, contribute to
and enjoy development at its centre2 Where you are
unable to answer these questions in the affirmative,
you will know that you have left the realm of human
rights analysis, and entered into a geopolitical boxing
match that uses the right to development as a proxy
for other issues that have long complicated relations
between North and South.

Our mission, on the other hand, is to promote the
realization of all human rights—including the right to
development—as human rights.

Today, the ideological edifices of the dominant
economic models of the nineteenth and twentieth cen-
turies are crumbling under the weight of the realities
of the twentyfirst. Growing inequalities, global pov-
erty, systemic deprivation, hunger, unemployment,
environmental degradation and social unrest raise
human rights imperatives that cannot be deferred to
the invisible hand of the market, the pilfering hand of
the greedy few or the repressive hand of autocratic
regimes. The call now, written across the banners
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Foreword v

of a mobilized citizenry from Tahrir Square to Wall
Street, is for accountable and democratic economic
and political governance under the rule of law—at
both the national and international levels—with the
paramount, sacred mission of ensuring freedom from
fear and want for all people, everywhere, without dis-
crimination.

In other words, people are demanding a human
rights-based approach to economic policy and

development, with the right to development at its
centre.

This collection is intended to serve as a resource
for experts, advocates and other stakeholders in
development and in human rights, United Nations
delegations and agencies, policy makers, academics
and students, and is a part of ongoing efforts by my
Office to advance understanding and, ultimately, the
realization of the right to development.

/#LJIIr I‘;E'*’- P om

Navi Pillay
High Commissioner for Human Rights
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This publication marks a major milestone along
the path towards achieving what the States Mem-
bers of the United Nations committed themselves
to in the United Nations Millennium Declaration:
making the right to development a reality for all.
The right to development celebrated its twenty-fifth
anniversary in 2011, marking a quarter century
since the adoption of the Declaration on the Right to
Development in 1986. The 33 chapters in this book
attempt to put flesh on the bones of the Declaration
by comprehensively examining the multiple dimen-
sions of the right to development. The contributions
to this volume not only clarify the meaning and sto-
tus of this right but also survey the most salient chal-
lenges—based on actual development practice—to
its transformative potential, including as a political
project building on commitments that have been
central to the United Nations since the 1940s; as a
normative statement of people-centred development
policy; as a framework reaffirming the indivisibility
of all human rights; and as a clarification of the
social justice outcomes expected from international
cooperation and national policy. Policy commitment
and coherence, process guidance, action strategies
and measurable outcomes: together these concepts
address the extraordinary breadth of the right to
development.

According fo its critics, who find the concept
unhelpful to human rights or development, the con-
cepts are too broad. For its most ardent proponents,
these concepts define the pre-eminent human right,
so valuable it should become a binding norm. Too
nebulous, or essential2 The debate is far from over.

The reader is invited to decide where on this spectrum
the right to development lies, not on the basis of an
abstract statement but after considering the in-depth
analysis and reflections presented here.

They begin, in the four chapters of Part |, with the
historical context and normative content of the right to
development, reflecting a visionary policy, grounded
in international law and relations and responsive to
the challenges of late twentieth and early twenty-first
century political economy and beyond.

The ten chapters in Part Il clarify the process of
the right, exploring the richness of the underlying prin-
ciples and the compelling ethics of the right to devel-
opment.

The nine chapters in Part Il assess some specific
settings in which the policies and principles in ques-
tion could alter development practice and outcomes.
Indeed, one of the painful lessons of the last 25 years
and more has been the lack of traceable impact of the
Declaration on development practice, and this part
seeks to provide an evidence-based explanation of
some major areas of relevant and potential interna-
tional cooperation.

Nevertheless, there has been some progress, on
which States, peoples’ movements and other stake-
holders can build, hopefully drawing on the tools and
insights of the 10 chapters in Part IV, which seek to
provide a road map for action and measuring out-
comes, as well as concluding chapters that envisage
the way forward.
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Each of the parts opens with an introduction that
sets out the context and explains the significance of
each chapter, describing the relationship between
them.

The book’s overall purpose is to draw on over
three decades of experience with the right to devel-
opment, going beyond political posturing and analys-
ing its constituent principles and actual applications
in development practice and potential applications in

the years to come. Taken together, the contributions to
this publication illustrate the farreaching potential of
the right to development and its relevance more than
25 years after the adoption of the Declaration. They
make the case for reinvigorating this right in order to
realize its added value to advancing human rights,
development, and peace and security in an increas-
ingly interdependent, fragile and changing world,
including in the post2015 agenda for sustainable
development.
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he idea of the right to development and the

formal acknowledgment that it is an inter-
nationally recognized human right pre-date the adop-
tion of the Declaration on the Right to Development
in 1986. The purpose of the first part of this book is
to provide the context for the emergence of the right
as an international human right and to recall the sub-
stantive understandings that prevailed at the inception
and early formulation of the right and demonstrate the
relevance of these understandings today.

The first formal reference to the right—in a sense
its “birth certificate” —may be found in resolution 4
(XXXIIl), adopted without a vote by the Commission
on Human Rights on 21 February 1977. In the debate
leading up to the adoption of the resolution “several
representatives stressed that ... assistance for the eco-
nomic and social development of developing coun-
tries was a moral and legal obligation of the inter-
national community, in particular of the industrialized
countries”.! That was the germ that grew into a more
complex and farreaching concept of the right to
development. The resolution itself called for the Secre-
tary-General, in cooperation with the United Nations
Educational, Scientific and Cultural Organization
(UNESCO) and other specialized agencies, to study
“the international dimensions of the right to develop-
ment”; the recommendation was endorsed by the Eco-
nomic and Social Council. That study? was prepared

! “Commission on Human Rights: report on the thirty-third session”
(E/5927-E/CN.4/1257), para. 40.

2 “The international dimensions of the right to development as a human right
in relation with other human rights based on international cooperation, in-
cluding the right to peace, taking into account the requirement of the New
International Economic Order and the fundamental human needs: report of

the Secretary-General” (E.CN.4/1334).

in 1978 by a junior United Nations staff member
from Australia, Philip Alston, who has since become
a very prominent professor of human rights, member
and Chair of the Committee on Economic, Social and
Cultural Rights, Special Rapporteur on extrajudicial,
summary or arbitrary executions, as well as a prolific
author on the right to development.®

The study of some 160 pages anticipated by
over three decades virtually all the issues that remain
salient in the debate today. It laid the groundwork for
the Declaration, which was adopted eight years later.
The extracts from that study that appear in chapter 1
under the title “The emergence of the right to devel-
opment” are particularly illustrative of the concerns
that continue to confront the international community:
ethical aspects, legal norms, subjects and beneficiar-
ies, duties, participation as a central feature, and the
dynamic character of the right to development. The
study also covered the relationship between the right
to development and other rights, including the right to
peace, and the New International Economic Order,
as well as specific issues of disarmament, self-deter-
mination, development assistance and transnational
corporations, which are not reproduced in the chap-
ter. It is particularly valuable to reread the study more
than three decades later in order to understand how
the right to development emerged from the prevailing
political climate and to recall that, from the start, the

% See, for example, Philip Alston, “Making space for new human rights:

the case of the right to development”, Harvard Human Rights Yearbook,
vol. 1 (1988), pp. 3-40; Philip Alston, “Revitalising United Nations work on
human rights and development”, Melbourne University Law Review, vol.18
(1991), pp. 216-257; Philip Alston, “The shortcomings of a ‘Garfield the
cat’ approach to the right to development”, California Western Internation-
al Law Journal, vol. 15 (1985), pp. 510-523.
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United Nations Secretariat, with considerable input
from UNESCO, as acknowledged by Alston, brought
careful analysis to enrich the understanding of this
right. Among many core ideas, the study identified
the biggest challenge the international community
continues fo face today, namely, how to translate the
concept of this right “into a notion capable of pro-
viding practical guidance and inspiration, based on
international human rights standards, in the context of
development activities”.

Equally essential to understanding the context in
which the right to development emerged is the nor-
mative basis of the Declaration in the light of major
international statements of principles since 1945.
For this purpose, we draw on the work of another
United Nations staff member at the time, Tamara
Kunanayakam (currently Chairperson-Rapporteur of
the intergovernmental open-ended Working Group
on the Right to Development), who summarized
36 United Nations documents from 1944 in the form
of a background paper entitled “Annotations to the
Declaration on the Right to Development and related
United Nations system instruments, resolutions and
reports” (HR/RD/1990/CONF.1).

That document forms the basis of chapter 2, enti-
fled “The Declaration on the Right to Development
in the context of United Nations standard-setting”,
which is selective in extracting summaries of 25 of the
36 documents examined in her 1990 paper, to give
a sense of the solid normative heritage on which the
Declaration built. However, it is more than a compila-
tion: it draws conclusions that remain relevant to for-
mulating approaches to addressing the challenges
faced by humanity in the second decade of the twenty-
first century. The chapter provides a trajectory of how
various principles historically evolved throughout the
standard-sefting exercise at the United Nations and
resulted in and shaped the Declaration on the Right
to Development. It shows how the debate on the right
to development was significantly influenced by two
major inferrelated and interdependent processes: (1)
the emergence of newly independent States seeking
equal status in their relations with their former colo-
nial masters as a powerful factor in international
affairs; and (2) the evident failure of an alien growth-
centred profitoriented development model, based on
an unequal international division of labour, to eliminate
inequalities, achieve social wellbeing, and to consolidate
political independence through economic independence.

The author argues that the Declaration on the
Right to Development retains its relevance and legal

validity. The global reality that fuelled the evolution
of the principles reflected in the Declaration and
the aspirations of its principal architects, the devel-
oping countries, have not fundamentally changed.
Moreover, its normative character is clearly linked to
aspects that render it legally binding. Its legal sources
are broad ranging, extending from positive law to
“soft” law, many aspects of the right having become
part of customary law. While the controversy over
its legal validity may continue, the author points out
that “the principles at the core of the right to develop-
ment remain current and, in multiple ways, continue
to inspire the actions of numerous States and social
organisations.” She concludes that the Declaration
is a pertinent and valid framework for the develop-
ment of a society based on equality and social justice,
and will continue to inspire present and future
generations.

Chapter 3, entitled “The challenge of implement-
ing the right to development in the 1990s”, summa-
rizes the outcome of the major event for which the
“Annotations” paper in chapter 2 was written, namely,
the Global Consultation on the Right to Development
as a Human Right, held in Geneva in 1990. This was
a significant event for the quality of preparation, diver-
sity and level of the participants, and for the boldness
of the conclusion and recommendations. Forty-eight
papers were presented by leading authorities from uni-
versities and institutions across the world, and senior
representatives of numerous United Nations bodies,
specialized agencies and international organizations,
as well as non-governmental organizations (NGOs),
addressed forthrightly the problems posed in imple-
menting the Declaration. A thorough and nuanced
final report of the meeting (E/CN.4/1990/9/Rev.1)
detailed the depth of the presentations and discussion.
The extracts from that report presented in this chapter
explore the critical issues of the right to development
for the 1990s, including apartheid, women'’s rights,
the rights of indigenous peoples and extreme poverty.
The selections from the report also include proposals
to improve the implementation of the right to develop-
ment through national development policies, participa-
tion, empowerment of intermediary groups, changes
in the concept of the welfare State, legal assistance,
and global markets. Its conclusions are also signifi-
cant, stressing the need for criteria for measuring pro-
gress and recommending specific actions by States,
international institutions and NGOs. For example, the
recommendations anticipated by 15 years the crea-
tion of the high-level task force on the implementation
of the right to development by proposing that a “high-
level committee of experts” formulate “criteria for the
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assessment of progress in the realization of the right
to development”. That task was finally completed in
2010 and is reflected in chapters 28-30.

Chapter 4, the final chapter in this section, sets
out the context for the definition of the right to devel-
opment in the years since 2004. This chapter, enti-
tled “Conceptualizing the right to development for the
twenty-first century,” is based on the writings of Arjun
Sengupta, former Independent Expert on the right to
development (1999-2004) and later holder of a similar
mandate on extreme poverty before becoming Chair
of the intergovernmental Working Group on the Right
to Development. Sengupta, a wellknown economist
with a career that included the International Monetary
Fund (IMF) and representing India in Brussels, provided
important insights in extracting from the abstract lan-
guage of the Declaration practical tools for develop-
ment economists fo consider. His reports and scholarly
writing, on which this chapter is based, addressed both

the theoretical and practical dimensions of the right to
development. In the theoretical section of this chapter,
he reviews the elements of the definition of the right
as well as the controversies surrounding the concept,
such as justiciability, monitoring, collective versus indi-
vidual rights, resource constraints and interdependence
of rights. In the section on practice, he addresses the
economic context of globalization and growth, before
proposing ways in which national policies and interna-
tional cooperation can contribute to implementing the
right to development. Among his specific proposals is
that of development compacts (described as a “mech-
anism ... to work out the burden-sharing arrangements
among the industrial countries”) and elements for a
programme to implement the right to development. His
demise in 2010 was a great loss to both the schol-
arly and diplomatic communities; his wisdom, reflected
in this chapter, will continue to guide efforts to move
the right to development from political commitment to
development practice.
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The concept of “development” is fundamental to
the present study. Yet few terms have been used to
convey so many different notions or been subject o as
many successive revisions in interpretation. Growing
awareness of the complexity of the development pro-
cess has served to underline the difficulty of describ-
ing it within the confines of a single definition. It is
possible, nevertheless, to discern the emergence in
the years leading up to this report of a strong consen-
sus on the principal definitional elements of the term.

At least until the mid-1960s the terms “devel-
opment”, “economic development” and “growth”
were generally considered to be synonymous and
were used interchangeably. It was thought possible
to measure development in terms of an increase in
gross national product, the benefits of which were

! This chapter is a condensed version of the report of the Secretary-General
on the international dimensions of the right to development as a human
right in relation with other human rights based on international coopera-
tion, including the right to peace, taking into account the requirements of
the New International Economic Order and the fundamental human needs
(E/CN. 4/1334), submitted to the thirtyifth session of the Commission on
Human Rights pursuant to paragraph 4 of Commission resolution 4 (XXXIII)
adopted, without a vote, on 21 February 1977. The selected extracts from
the study, written eight years before the adoption of the Declaration on
the Right to Development, have been chosen because of their salience 25
years after the adoption of that text. They represent less than one tenth
of the original text, but are indicative of the in-depth and comprehensive
approach taken to the right to development prior to the process of drafting
the Declaration. The text, including the references, has been edited as nec-
essary fo reflect changes in United Nations practice since the report was
issued in 1979, to clarify some ambiguities that have emerged owing to
the passage of time and to correct errors where the limited availability of
the original sources has made this possible.

Report of the Secretary-General'

assumed to flow throughout a society on the basis of
a “trickle-down pattern”.? Thus, the programme for
the first United Nations Development Decade, while
bearing in mind the undertaking in the Charter of the
United Nations “to promote social progress and bet-
ter standards of life in larger freedom”, dealt largely
with the measures required to “accelerate progress
towards self-sustaining growth of the economy of the
individual nations and their social advancement so as
to attain in each underdeveloped country a substan-
tial increase in the rate of growth”.

The need for economic growth and social and
cultural development to be concurrent and comple-
mentary was accorded greater emphasis in subse-
quent formulations of the objectives of development.*
Promotion of respect for human rights was also seen
to be a fundamental ingredient in the process. Indica-
tive of these developments was the warning contained
in a United Nations report (E/3447 /Rev.1, para. 90)
which appraised the prospects for progress during the
Development Decade:

One of the greatest dangers in development policy lies in
the tendency to give to the more material aspects of growth
an overriding and disproportionate emphasis. The end may
be forgotten in preoccupation with the means. Human rights
may be submerged and human beings seen only as instru-

2 See, for example, W.W. Rostow, The Stages of Economic Growth, 2nd ed.
(Cambridge, United Kingdom, Cambridge University Press, 1971).

3 General Assembly resolution 1710 (XVI), preamble and para.1, designat-
ing the 1960s the United Nations Development Decade.

4 Frangois Perroux, L'Economie du XXe siécle (Paris, Presses Universitaires
de France, 196l); David Morawetz, Twenty-five Years of Economic Devel-
opment: 1950 to1975 (Washington, D.C., World Bank, 1977) especially
chap. 1, “The changing objectives of development”.
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ments of production rather than as free entities for whose
welfare and cultural advance the increased production is
infended.

In the mid-1960s, perceptions of development
problems, needs and priorities began to evolve
towards a concept of “development” that was far
broader than just economic growth. The General
Assembly, in resolution 2027 (XX), recognized the
need to devote special attention on both the national
and the international level to the promotion of respect
for human rights within the context of the Develop-
ment Decade. The same point was stressed again
in the Declaration on Social Progress and Develop-
ment adopted in 1969 by the Assembly in its resolu-
fion 2542 (XXIV).

Just as implementation of the universal principles
embodied in the International Bill of Human Rights
may reflect the different perceptions and experience
of each nation and each community,® so too the com-
plexity and organic character of the development
process means that there is no universally applicable
model for the process of development.® At the same
time, it is clear that an effective development strategy,
whether at the national or international level, must be
based on respect for human rights and incorporate
measures to promote the realization of such rights if it
is to be effective in fostering development in the most
meaningful way.

Development being considered as fulfilment of
the human person in harmony with the community is a
matter of universal relevance; it should not be consid-
ered relevant only to the countries traditionally termed
“developing”. Once development is no longer viewed
merely in terms of growth of national income or even
per capita income, but in the larger sense of the cre-
ation of conditions conducive to the full realization of
the individual in every aspect of his/her being, it is an
aspiration which should be pursued in all countries.” In
the developed countries, for example, some of the fol-
lowing issues might warrant attention because of their
bearing on the development process: the relationship
between economic growth and the well-being of the
individual; problems of alienation, overconsumption

5 See Manouchehr Ganii, The Realization of Economic, Social and Cultur-
al Rights: Problems, Policies, Progress (United Nations publication, Sales
No. E.75.XIV.2).

Summary record of the Commission on Human Rights (E/CN.4/SR.1391),
para. 39. The summary records of the Commission on Human Rights cited
in this chapter refer to the thirty-third session, held in 1977.

Kwasi Wiredu, “"Human solidarity: a philosophical exposition”, paper pre-
sented to the United Nations Educational, Scientific and Cultural Organi-
zation (UNESCO) expert meeting on human rights, human needs and the
establishment of a new international economic order, Paris, 19-23 June

1973 (paper SS-78/CONF.630/4), p. 12.

o

~

and non-participation in decision-making; and envi-
ronmentally unsound policies.

An analysis of major United Nations instruments
and debates indicates the existence of a general con-
sensus as to the need for the following elements to be
part of the concept of development:? (a) the realization
of the potentialities of the human person in harmony
with the community should be seen as the central pur-
pose of development; (b) the human person should
be regarded as the subject and not the object of the
development process; (c) development requires the
satisfaction of both material and non-material basic
needs; (d) respect for human rights is fundamental to
the development process; (e) the human person must
be able to participate fully in shaping his/her own
reality; (f) respect for the principles of equality and
non-discrimination is essential; and (g) the achieve-
ment of a degree of individual and collective self-
reliance must be an integral part of the process.

In the light of references to international coopera-
tion in the Charter of the United Nations, the Univer-
sal Declaration of Human Rights and the International
Covenant on Economic, Social and Cultural Rights,
it may be said that the specifically “international”
dimensions of the right to development are of major
and increasing significance for the following reasons:

(@) The fabric of development in any country
consists of many threads which are both
national and international in origin. It is
therefore impossible to consider develop-
ment without regard for the international
context in which it takes place;?

8 |In addition to materials cited in the report, this consensus is reflected in
the following: UNESCO, Medium-Term Plan (1977-1982), Doc.19 C/4;
W. Haque and others, Towards a Theory of Rural Development (Bang-
kok, United Nations and Asian Development Institute, 1975), reprinted in
Development Dialogue No. 2 (Uppsala, Dag Hammarskjsld Foundation,
1977), pp. 15-19; What Now?: The 1975 Dag Hammarskjold Report
on Development and International Cooperation (Uppsala, Dag Hammarsk-
iold Foundation, 1975); and Reshaping the International Order — A Report
to the Club of Rome, coordinated by Jan Tinbergen (London, Hutchinson,
1977), pp. 6171.

“While, ultimately, it is for the developing countries themselves to do their
utmost to accelerate their economic and social progress, their efforts will be
frustrated if the necessary infernational policies are not adopted to create
an environment conducive to supplementing and strengthening these ef-
forts.” Towards Accelerated Development: Proposals for the Second United
Nations Development Decade: Report of the Committee for Development
Planning (United Nations publication, Sales No. E.70.11.A.2), p. 22.

©
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The emergence of the right to development 9

(b) There is increasing recognition of the funda-
mental interdependence of societies which
is coupled with the interdependence of the
problems which mankind is now facing.
Thus, account must be taken of a broad
range of transnational contacts in the form
of the movement of people and ideas,
involving individuals, corporations and
other private groups. Rapid technological
progress in fields such as communications
and transport has facilitated the dissemina-
tion of information and ideas on an unprec-
edented scale. On the philosophical level
it has been noted that “for contemporary
thought the world forms a whole, a unity
of interrelated parts; a global approach
to world problems is manifestly the only
approach which comes to terms with their
real nature”.’® Similarly, the World Devel-
opment Report, 1978 emphasized the
importance of fully recognizing the struc-
tural and other implications and benefits of
global economic interdependence; !

(c) The global development process faces
many obstacles which are of a largely
transnational character. In the economic
sphere these obstacles include continuing
patterns of domination and dependency,
unequal trade relations and restrictions
from external sources on the right of every
nation to exercise full sovereignty over its
national wealth. Thus, underdevelopment
has been said to be the “consequence of
plunging a society and its economy into
a world whose structures condemn them
to a subordinate status and stagnation or
internal imbalance”.'? Specifically, some
major transnational obstacles were listed
in the preamble to Commission on Human
Rights resolution 4 (XXXIIl) as follows: “the
persistence of colonialism, aggression
and threats against national sovereignty,
national unity and territorial integrity, of for-
eign occupation, apartheid and all forms of
discrimination and domination”;

10 UNESCO, Medium-Term Plan (1977-1982), introduction, para. 25.

" World Bank, World Development Report, 1978 (Washington, D.C.,
1978), p. 68.

12 UNESCO, Medium-Term Plan (1977-1982), p. 57, para 311.

(d) Both the Charter of the United Nations and
the International Bill of Human Rights stress
the need for international cooperation with
a view to achieving universal respect for
human rights.

In any analysis of the right to development, the
well-being of individuals in areas such as the avail-
ability of food, access to health care and education
facilities, population policies, the availability of mean-
ingful employment, the achievement of an equitable
rural/urban balance and environmental factors must
be considered. Many of these issues have become the
subject of standard-setting instruments drawn up by
the United Nations and its specialized agencies such
as the International Labour Organization (ILO) and
UNESCO and can thus no longer be considered to be
exclusively within the domestic jurisdiction of Member
States that are parties to such instruments.

In view of the growing interrelationship between
“national” and “international” aspects of develop-
ment, it may not always be possible to draw a work-
able distinction between what constitutes the “inter-
national” as opposed to the “national” dimensions of
particular issues. In some cases the influence of activ-
ities at one level on those at the other level may be
decisive, and it is thus not feasible to consider only a
single side of the coin.

Consideration of the ethical aspects of the human
right to development raises a variety of issues which
were referred to during the relevant debate at the thir-
ty-third session of the Commission on Human Rights
in 1977. These range from the relatively pragmatic
view that it is in the best interests of all States to pro-
mote the universal realization of the right, to the view
that there are fundamental philosophical values which
can be said to underlie the right to development in its
broadest sense. These issues encompass in particular
the following arguments:

(@)  The fundamental character of development:
the promotion of development is a funda-
mental concern of every human endeavour;

(b) The international duty of solidarity for
development. in international relations
there exists a duty of solidarity which is sol-
emnly recognized in the Charter;
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(c) Moral interdependence: the increasing
interdependence of all peoples underlines
the necessity of sharing responsibility for
the promotion of development;

(d) Economic interdependence: it is in the eco-
nomic best interests of all States to promote
universal realization of the right to develop-
ment;

(e) The maintenance of world peace: existing
economic and other disparities are incon-
sistent with the maintenance of world peace

and stability;

()i The moral duty of reparation: the industrial-
ized countries, former colonial powers and
some others have a moral duty of repara-
tion to make up for past exploitation.

These are a variety of ethical arguments which
may be considered to support the existence, in ethical
terms, of a right to development. It is now proposed
to consider the legal norms of relevance to the right
to development.

Recognition of the right to development would
appear to be implied by Commission on Human Rights
resolution 4 (XXXIIl). One scholar has expressed his
view of the implications of this resolution as follows:
“Thus, a new right is being elaborated before our
eyes—the right to development.”!?

The legal norms relevant to the right to develop-
ment are to be found primarily in the Charter of the
United Nations and the International Bill of Human
Rights. The approach by which the right to develop-
ment is viewed as a synthesis of a large number of
human rights has found favour with a number of com-
mentators. In a paper presented to a UNESCO-spon-
sored meeting of experts on human rights, human
needs and the establishment of a New International
Economic Order, held in Paris in June 1978, the view
was expressed that “development appears less as a
separate right than as the totality of the means which
will make economic and social rights effective for the
masses of people who are grievously deprived of
them”.14

13 Kéba M'Baye, “Le développement et les droits de I'homme”, paper pre-
sented fo the Colloquium on Development and Human Rights, Dakar, 7-12
Septembre 1978, organized by the International Commission of Jurists and
the Association sénégalaise d'études et de recherches juridiques, p. 25.

4 Jean Rivero, “Sur le droit au développement”, paper SS-78/CONF.630/2,
p. 3.

Similarly, another scholar has stated that “recog-
nition of the existence of the human right to develop-
ment may follow from a systematic interpretation of
the international instruments which have been cited,
insofar as they proclaim and protect the economic
and social rights of individuals”.’ In the same vein,
another commentator has expressed the view that
juridically, almost all of the elements that constitute the
right to development are the subject of existing decla-
rations, resolutions, conventions or covenants.'® This
view was endorsed by commission | of the Colloquium
on Development and Human Rights held in Dakar in
September1978. Among the conclusions of the com-
mission was the following:

There exists a right o development. The essential content of
this right is derived from the need for justice, both at the
.. national and the international levels. The right to devel-
opment draws its strength from the duty of solidarity which
is reflected in international cooperation. It is both collective
and individual. It is clearly established by the various instru-
ments of the United Nations and its specialized agencies.'”

It may be considered that the idea of a right to
development originates, in part, from a new concep-
tion of the redistribution of power and decision-mak-
ing and sharing of the world’s resources based on
needs. In the view of some scholars, this idea of need
as a basis for entitlement is the central feature of the
contemporary international law of development.'®
In the view of one scholar, the conception of inter-
national entitlement to aid and preferences based on
need is either expressed or implied throughout the
entire range of infernational decision-making pertain-
ing to development: in many of the agreements relat-
ing fo trade preferences, investment and resources; in
the bilateral and multilateral programmes of aid; and
in the broad normative resolutions adopted by United
Nations bodies on commodities, relocation of indus-
try, the oceans, international liquidity and numerous
related matters.?

15 Héctor Gros Espiell, “El derecho al desarrollo como un derecho de la
persona humana”, paper presented to the Seminario sobre Proteccién y
Promocién Internacional de los Derechos Humanos, Universalismo y Re-
gionalismo, Caracas, 31 July-4 August 1978, held under the auspices of
the Government of Venezuela, the Inter-American Commission on Human
Rights and UNESCO, p. 18.

1 M'Baye, “Le développement et les droits de I'homme”, p. 29.

17 Commission |, Conclusions and Recommendations, mimeo, Dakar,
September 1978, para. 10.

18 Oscar Schachter, “The evolving law of international development”, Colum-
bia Journal of Transnational Law, vol. 15, No. | (1976), p. 10.

19 lbid., p. 9.
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The preceding analysis of the ethical and legal
aspects of the right to development clearly indicates
the extent to which it is a multidimensional right. In this
and the following section of the study an endeavour
is made to list the subjects and beneficiaries of the
right, on the one hand, and those for whom the right
implies duties, on the other hand; it must nevertheless
be recognized that it is not possible within the con-
fines of the present limited study to provide an exhaus-
tive description of all the subjects, beneficiaries and
duty bearers which relate to the right to development.

The distinction is of considerable jurisprudential
significance?® and arises in connection with an issue
on which a clear worldwide consensus does not yet
exist—the status of individuals under international law.
The significance of the distinction between “subject of
law” and “beneficiary”, in all sectors of jurisprudence
(domestic or international, family, civil or commercial
law) is essentially related to the concept of “legal
claim”. A subject of law, ipso jure, may formulate a
legitimate personal demand or “claim” against the
duty bearers. A mere “beneficiary” does not have such
a personal legal claim, although his/her interests—
direct or indirect—in the implementation of a given
right may be great. If the individual or collective enti-
ties are “subjects” of the human right to development,
it follows that they may invoke a legal claim against a
duty bearer’s community, the State, and the regional
and global international community for the pursuit in
good faith of efforts to promote their development.
Confusion often occurs between the concept of “legal
claim” and that of “procedural capacity”. As was
pointed out, for instance, by Sir Hersch Lauterpacht,?’
there are several examples in various legal spheres
of subjects of law, being thereby possessors of legal
claims, but not enjoying the procedural capacity them-
selves to initiate legal action for the implementation
of their rights. For instance, in municipal law, infants
and weak-minded persons are subjects of law and
have claims, but they may not actuate their claims
themselves. For a long time, the individual, even if he/
she was regarded as a direct subject of international
law, had no procedural capacity on the international
level.

20 The distinction is considered in some detail and a list of references provid-
ed in D.P. O'Connell, International Law, 2nd ed. (London, Stevens, 1970),
vol.1, pp. 106-112.

21 H. Lauterpacht, Infernational Law and Human Rights (London, Stevens,
1950), p. 61; see also International Law: Being the Collected Papers of
Hersch Lauterpacht, E. Lauterpacht, ed. (Cambridge, United Kingdom,
Cambridge University Press, 1975), vol. 2, p. 510.

As regards the human right to development,
many scholars now maintain that the individual,
States and possibly other collective entities are direct
subjects of international law especially under certain
articles of the International Covenants on Human
Rights and under some ILO conventions. Furthermore,
it is no longer true that the subjects of the right to
development lack international procedural capacity.

Another issue of major significance is the ques-
tion of whether it is appropriate to describe the right
to development as one attaching to individuals or
to collectivities, or to both. However, it is probably
unnecessary to pose the issue as one involving the
choice of mutually exclusive alternatives. The enjoy-
ment of the right to development necessarily involves
a careful balancing between the interests of the col-
lectivity on one hand, and those of the individual on
the other. It would be a mistake, however, to view the
right to development as necessarily attaching only at
one level or the other. Indeed, there seems no rea-
son to assume that the interests of the individual and
those of the collectivity will necessarily be in conflict.
A healthy regard for the right of the individual to pur-
sue his/her self-realization, manifested by respect for
this right within collective decision-making procedures
which permit the full participation of the individual,
will contribute to, rather than weaken, the efforts of
the collectivity to pursue its right to development. In
addition, individual development and fulfilment can
be achieved only through the satisfaction of collective
prerequisites.

As was pointed out at the Commission on
Human Rights at its thirty-third session, it is difficult to
draw a rigid line of demarcation between the right to
development of the individual and of the collectivity
(E/CN.4/SR.1398, para. 30). For example, on the
one hand, the provision of development assistance,
the regulation of trade and cooperation on a multiplic-
ity of other issues is conducted, to a great extent, on a
State-to-State basis within the international community.
On the other hand, insofar as it is possible to devise
and apply indicators which can assess the extent of
realization of the right to development, these usually
utilize the individual as the relevant unit of measure-
ment (e.g., schools per capita, efc.).??

It is clear that there is a universal right of all States
to pursue their own development in an international

22 Kéba M'Baye, “Emergence du ‘droit au développement’ en tant que droit
de I’homme dans le contexte d’un nouvel ordre économique international”,
paper presented to the UNESCO expert meeting on human rights, human
needs and the establishment of a new international economic order, Paris,

19-23 June 1978 (paper SS-78/CONF.630/8), p. 5.
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environment which is conducive to that process. In
addition to the right and duty to eliminate colonial-
ism, apartheid, racial and other forms of discrimina-
tion, neocolonialism and all forms of foreign oppres-
sion and domination, every State has the sovereign
and inalienable right to choose its economic, politi-
cal, social and cultural system in accordance with
the will of its people.?® This right includes sovereign
and permanent control of every State over its natural
resources, wealth and economic activities. Similarly,
every State has the sovereign right to rule and exer-
cise effective control over foreign investments.

Just as peoples are entitled to self-determina-
tion, so too are they among the subjects and benefi-
ciaries of the right to development.?* In determining
what constitutes a “people” in the context of self-deter-
mination, the following criteria were proposed:

(a) The term “people” denotes a social entity
possessing a clear identity and its own
characteristics;

(b) It implies a relationship with a territory,
even if the people in question has been
wrongfully expelled from it and artificially
replaced by another population;

(c) A people should not be confused with eth-
nic, religious or linguistic minorities, whose
existence and rights are recognized in
article 27 of the International Covenant
on Civil and Political Rights (E/CN.4/
Sub.2/404/Rev.1, para. 279).

The rights possessed by peoples are further
spelled out in article 3 (e) of the Declaration on Social
Progress and Development which affirms “[tlhe right
and responsibility of each State and, as far as they
are concerned, each nation and people to determine
freely its own objectives of social development, to set
its own priorities and to decide in conformity with the
principles of the Charter of the United Nations the
means and methods of their achievement without any
external interference”.

Minority groups and their members are also
among the subjects and beneficiaries of the right to
development. In his Study on the Rights of Persons

23 Maurice Flory, “Souveraineté des états et coopération pour le développe-
ment”, Recueil des cours 1974, vol. 141 (l), No. 255, especially pp. 292-
302.

24 |n the view of one author the right to development attaches primarily to
peoples: “The right to development is for a people what human rights are
for an individual. It represents the transposition of human rights to the level
of the international community.” Société francaise pour le droit interna-
tional, Rapport du Colloque d’Aix-en-Provence, 24-26 May 1973, p. 28.

Belonging to Ethnic, Religious and Linguistic Minor-
ities, the Special Rapporteur of the Sub-Commission
on Prevention of Discrimination and Protection of
Minorities proposed the following interpretation of the
term “minority”: “A group numerically inferior to the
rest of the population of a State, in a non-dominant
position, whose members—being nationals of the
State—possess ethnic, religious or linguistic charac-
teristics differing from those of the rest of the popula-
tion and show, if only implicitly, a sense of solidarity,
directed towards preserving their culture, traditions,
religion or language” (E/CN.4/Sub.2/384/Add.5,
para.10).2° It may be said that minority groups and
their members have a right to share in the develop-
ment of the whole community, without discrimination.

The preceding analysis has shown that the indi-
vidual is a subject of the right to development insofar
as the entire process of development must be aimed
at the spiritual, moral and material advancement of
the whole human being, both as a member of society
and from the point of view of individual fulfilment. The
individual’s right to development includes realization
of the entire range of rights specified in the Interna-
tional Bill of Human Rights and elaborated in a vari-
ety of resolutions and declarations adopted by United
Nations conferences on specific subjects.

In the previous section, the study considered
the subjects and beneficiaries of the right to develop-
ment. In this section the focus is on the nature of the
corresponding duties and the entities on which they
fall. The earlier analysis of the individual and collec-
tive characteristics of the right to development is also
applicable in the context of the duties correlative to
the right.

It is a basic principle of international law that
States have the duty to cooperate with one another
in order to maintain international peace and security
and to promote international economic stability and
progress free from discrimination.? The specialized
agencies of the United Nations must also be consid-

25 The Special Rapporteur noted that this definition was drawn up solely with
the application of article 27 of the International Covenant on Civil and
Political Rights in mind. Editor’s note: The study was revised and issued as
a United Nations publication in 1979 (Sales No. E.78.XIV.1); see annex
Il of that publication for a further discussion on the concept of minority and
the scope of article 27 of the Covenant.

2 See, in addition to the Charter of the United Nations, the Declaration
on Principles of International Law concerning Friendly Relations and Co-
operation among States in accordance with the Charter of the United
Nations, General Assembly resolution 2625 (XXV), annex.
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ered to have a duty to promote the realization of the
right o development. The duties of States in promoting
the human right to development have two dimensions,
both with international implications. The first aspect of
the duty of States relates to the peoples living under
their jurisdiction. The right to self-determination, which
is stated in article 1 of both International Covenants
on Human Rights, imposes on States the obligation to
respect the rights of peoples under their jurisdiction to
freely choose their political status and freely to pur-
sue their economic, social and cultural development
without discrimination on grounds of race, religion or
colour. Secondly, in their relations with other States,
States have the duty to cooperate to promote universal
realization of the right to development.

An even more specific statement of the respon-
sibilities of States is to be found in the Declaration
on Social Progress and Development. Article 7 states
that the equitable distribution of national income and
wealth among all members of society should be a
major goal of States. Article 8 refers to the respon-
sibility of Governments in planning social develop-
ment measures to ensure the progress and well-being
of their peoples. In this regard, the responsibility of
the Governments of developing countries to utilize
development assistance in such a way as to promote
the right to development could also be mentioned.
In 1970 the Committee for Development Planning?
expressed the view that an effective international
development strategy requires “pervasive reforms and
institutional changes” in developing countries in order
to create an environment conducive to rapid develop-
ment.28 Thus, in the Commission it was said that “it
was not enough simply to say that the richer countries
had an obligation to assist the poorer countries; the
question of what that assistance was used for should
also be examined” (E/CN.4/SR.1393, para.18).

It may also be considered that, by accepting
and promoting their pre-eminent role in international
trade and financial institutions as well as by exercis-
ing strong influence over the international transfer of
social and cultural mores, the industrialized countries
should be expected to accept the concomitant respon-
sibility of promoting the realization of the right to
development (E/CN.4/SR.1391, para.13).

The same considerations which apply in relo-
tion to the international community in general and to
the industrialized States and former colonial States
are equally applicable in determining the duties of

2 In 1998, the name was changed to the Committee for Development Policy.
28 United Nations, Towards Accelerated Development, p. 5.

regional State groupings. This is in line with the under-
taking in Article 56 of the Charter under which all
States Members of the United Nations pledge to take
“joint and separate” action. Thus, the duties attaching
to States in their individual capacities are in no way
diminished when they act jointly in the framework of
a regional or subregional grouping.

The duty to promote the right to development is
of general application, and thus applies to entities
such as transnational corporations, producers’ asso-
ciations, trade unions and others. While it appears to
be generally accepted that some form of international
regulation of the activities of transnational corpora-
tions is desirable, it remains the case that a form of
regulation “which could make them more acceptable
instruments of international prosperity and coopera-
tion has yet to be devised”.?

The duties of the individual, both to other individ-
vals and to the community to which he/she belongs,
require him/her to strive for the promotion and
observance of all human rights, including the right to
development. The view was expressed by the Special
Rapporteur of the Sub-Commission on Prevention of
Discrimination and Protection of Minorities that “every
capable individual as a basic element of the society has
the duty to participate actively in defining and achiev-
ing the common goals of social progress and develop-
ment of the community. These goals include, among
others, the establishment of a harmonious balance
between scientific, technological and material pro-
gress and the intellectual, spiritual, cultural and moral
advancement of humanity”.% Individuals may also be
considered to have a further duty. It is generally recog-
nized that efforts to promote the universal realization
of the right to development must include endeavours to
ensure the prudent use of the world's limited resources.
In this connection, a report by a Commonwealth expert
group noted that a part of those endeavours must be
the quest for greater simplicity in lifestyles, “especially
in those developing countries where conspicuous con-
sumption by the few puts at risk the basic well-being,
sometimes even the survival, of the many”.3' Accord-
ingly, the report urges peoples in all countries to adopt

22 Committee for Development Planning, Report on the Fourteenth Session

(E/1978/46), para. 27.

30 “Stydy of the individual’s duties to the community and the limitations on hu-
man rights and freedoms under article 29 of the Universal Declaration of
Human Rights by Erica-Irene A. Daes” (E/CN.4/Sub.2/415), para. 560.
Editor’s note: subsequently published by the United Nations Centre for
Human Rights under the title Freedom of the Individual Under Law: A Study
of the Individual’s Duties to the Community and the Limitations on Human
Rights and Freedoms under Article 29 of the Universal Declaration of Hu-
man Rights, United Nations Study Series No. 3, 1990.

Towards a New International Economic Order: A Final Report by a Com-
monwealth Experts’ Group (London, Commonwealth Secretariat, 1977).

31
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the necessary measures of restraint that would allow for
the progressive elimination of poverty, a prerequisite
for realization of the right to development throughout
the world.

Popular participation as an integral part of the
development process has long been accepted as an
ideal at the international level and is increasingly
being incorporated into national development strat-
egies.®? Similarly, the role of participation in fostering
respect for human rights is emphasized in interna-
tional human rights instruments. The Special Rappor-
teur of the Commission on Human Rights, Manouchehr
Ganii, in his 1969 study The Realization of Economic,
Social and Cultural Rights, concluded that “the basic
principle governing the question of human rights in
development should be the participation of the people
in deciding their own style of individual and corporate
life in general, and in particular their participation in
decision-making in connection with development pro-
grammes, in the implementation of those programmes
and in the benefits derived from them”.3* Participation
should be viewed both as a means to an end and as
an end in itself. As a prerequisite for realization of the
right to development, it is required at all levels rang-
ing from the local through the regional and national
to the international.

The concept of participation is of fundamen-
tal importance in the context of international human
rights instruments. The need for participation is also
a consistent theme in the declarations, recommenda-
tions, resolutions and plans of action of a number of
United Nations world conferences on subjects such
as population, food, habitat, the environment, women
and employment.34

Participation in the decision-making processes
should encompass much more than participation in
the political processes; institutions, both public and pri-
vate, local and national, that affect the lives of individ-
uals must be concerned with development.®> A United

32 See generally Popular Participation in Decision Making for Development
(United Nations publication, Sales No. E.75.IV.10) and “Popular partici-
pation and its practical implications for development” (E/CN.5/532).

33 United Nations publication, Sales No. E.75.XIV.2, Part. 6, para. 122.

34 The approach adopted by these conferences is analysed in document
E/6056/Add.1, section IV.P, entitled “Participation in the development
process”, paras. 62-64.

35 Report of the Seminar on the Realization of Economic and Social Rights
with Particular Reference to Developing Countries, Lusaka, 23 June—

4 July 1970 (ST/TAO/HR/40), para. 36.

Nations study concluded that there is litle evidence
to indicate that popular participation on a sustained
basis emerges spontaneously.?¢ On the other hand, a
study prepared for ILO suggests that participation is
more effective where it is endogenous—where it has
been demanded and achieved by the participants,
perhaps with a struggle, rather than conferred from
above.’” These propositions do not conflict with one
another. The needs which emerge are for the foster-
ing of conditions which are conducive to the emer-
gence of participation and for the provision of strong
and sustained support for institutions once they have
emerged.

The central importance of participation at all
levels in order to promote realization of the right to
development has thus been widely acknowledged. A
report of the United Nations Development Programme
indicated that “although there is increasing recogni-
tion of the necessity for active participation by the
poorer groups in activities aimed at improving their
living conditions, progress has been slow” (DP/319/
Add.2, para. 64 (i)). Efforts to promote participation
are thus crucial to the development process as well as
being an essential element in the promotion of human

rights.

The international community has an important
role to play in fostering the development of partici-
patory institutions at all levels. In addition to setting
an example by ensuring that the structure of the inter-
national community itself facilitates full and equal
participation, the community can provide assistance
and encourage the exchange of information between
nations and groups. At the same time, it must be
recognized that participatory institutions cannot be
imported from abroad, but must reflect the needs, tra-
ditions and experiences of the local population.

The report of the Secretary-General considers
the ethical aspects of the right to development, which
range from the relatively pragmatic view that it is in
the best interests of all States to promote the univer-
sal realization of the right, to the view that there are
fundamental philosophical values which can be said
to underlie the right to development. In addition, the
analysis of legal norms relevant to the right has indi-
cated that there is a very substantial body of principles
based on the Charter of the United Nations and the
mﬂzrﬁcipaﬁon in Decision Making for Development, p. 63.

% Donald Curtis and others, Popular Participation in Decision-Making and
the Basic Needs Approach to Development (Geneva, ILO, 1978), para. 8.
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International Bill of Human Rights and reinforced by
a range of conventions, declarations and resolutions
which demonstrate the existence of a human right to
development in infernational law.

The report also considers some of the subjects
and beneficiaries of the right, on the one hand, and
those for whom the right implies duties, on the other
hand. The report acknowledges, however, that the
analysis undertaken cannot purport to be exhaus-
tive, nor that it is likely to be the last analysis to be
undertaken of the full implications of the existence of
the right. The right to development, like other human
rights, is not to be considered as a static concept but
as an evolving one. Changing perceptions of the
development process and the emergence of strong
recognition of the need to achieve a new international
order in social, economic, political and cultural terms
have added an extra dimension to the significance of
the right to development. It is expected that a more
comprehensive appreciation of the implications of the
right and a more detailed elaboration of the rights
and duties which attach to it would emerge in the
course of the next few years.

The report also draws attention to the fundamen-
tal interdependence of objectives such as achievement
of a New International Economic Order, satisfaction
of fundamental human needs and realization of the
right to development. In particular, the report empha-
sizes the central importance of achieving disarma-
ment and the cessation of the arms race as a prerequi-
site not only for realization of the right to peace but
also of the right to development. In addition, it points
to a number of specific issues in relation to which the
Commission on Human Rights might consider under-
taking further study and analysis. Some of these are
outlined below.

While the study examines the broad outlines of
the human right to development, the precise content
of the right can only be determined by a thorough
and comprehensive analysis of the diverse sources
upon which the right is based. Such an analysis is
especially important in the context of identifying,
in more specific terms, those entities which are the
subjects, beneficiaries and duty holders of the right
to development. Thus, in order to clarify further the
concept of the right to development and to accord it
greater practical significance, further analysis could
be directed towards identifying and elaborating some
of the specific rights and duties which, on the basis
of existing and evolving international instruments per-
taining to the right, are to be attributed to all relevant

entities, including the international community as a
whole, States, peoples, transnational corporations
and individuals. Some materials for an analysis of this
type may be found in the survey by the Secretary-Gen-
eral of the “principles, directives and guidelines for
action in the field of development” presented to the
Economic and Social Council in 1968 (E/4496).

The analysis of the implications of the right to
development for official development assistance has
indicated that there is considerable international inter-
est in the concept of forging closer links between the
promotion of human rights and the provision of offi-
cial development assistance. In view of the fact that
there appears to be no existing comprehensive analy-
sis of the complex issues which arise in this connec-
tion, the Commission on Human Rights may wish to
consider undertaking a more detailed study of the rel-
evant issues with a view to formulating general prin-
ciples and criteria which might guide future bilateral
and multilateral assistance arrangements, insofar as
they seek to promote human rights in general and the
human right to development in particular.

The potentially beneficial impact of the activities
of transnational corporations is substantial. Neverthe-
less, certain aspects of their operations have given rise
to serious concern. While a number of organs within
the United Nations system are at present working on
the elaboration of aspects of a code of conduct for
transnational corporations, the analysis in the report
indicates that much remains to be done in order to
clarify the specifically human rightsrelated obliga-
tions of these corporations, both in general terms and
in particular situations.

One of the most significant conclusions to
emerge from the report is the need to ensure that the
promotion of respect for human rights is an integral
element in all developmentrelated activities. In this
regard, the Commission may wish to consider the most
effective ways and means by which the promotion
of human rights, including the right to development,
might be more fully integrated into the entire range of
United Nations development activities. Among the
issues of major importance in terms of the right to
development which could be considered are: the
ways in which human rights, including the right to
development, could be given more specific considera-
tion in the context of reports relating to all aspects
of development, including, for example, the review
of progress in achieving the objectives of the Interna-
tional Development Strategy for the 1980s; the need
for improved coordination of the human rights-related
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activities of the United Nations system in order to bet-
ter promote realization of the right to development; the
feasibility of establishing a periodic general review
or survey by the Secretary-General of trends concern-
ing the implementation of the concept of development
as a human right and the integration of human rights
standards into the formulation and application of devel-
opment plans; and the practicability of requiring a
“human rights impact statement”, which might be simi-
lar in concept to an environmental impact statement, to
be undertaken prior to the commencement of specific
development projects or in connection with the prepa-
ration of an overall development plan or programme.

The Commission may wish to consider that a
series of interdisciplinary, action-oriented seminars
be organized on various aspects of the human right
to development such as the integration of human
rights standards into the formulation and application

of development plans. Similarly, workshops could
be held with the objective of involving the existing
United Nations regional commissions in discussions
of relevant issues with a view to formulating practical
proposals for promotion of the human right to devel-
opment.

The emergence of the human right to develop-
ment as a concept of major importance is a reflec-
tion of its dynamic character. The continuing evolution
of the concept and its translation into a notion ca-
pable of providing practical guidance and inspira-
tion, based on international human rights standards,
in the context of development activities will depend
significantly on the future course of action adopted by
the Commission on Human Rights. The report of the
Secretary-General outlines some of the major issues
in relation to which the Commission may wish to con-
sider taking action.
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The Declaration on the Right to Development
was adopted by the General Assembly in its resolu-
tion 41/128 of 4 December 1986.

The Declaration defines development in its pre-
amble as “a comprehensive economic, social, cultural
and political process, which aims at the constant
improvement of the well-being of the entire population
and of all individuals on the basis of their active, free
and meaningful participation in development and in
the fair distribution of the benefits resulting therefrom.”

* Chairperson-Rapporteur of the open-ended Intergovernmental Working
Group on the Right to Development. Formerly Permanent Representative
and Ambassador of the Democratic Socialist Republic of Sri Lanka to the
United Nations in Geneva (August 201 1-July 2012).

! This chapter consists of extracts from a background paper entitled “Anno-
tations to the Declaration on the Right to Development and related United
Nations system instruments, resolutions and reports” (HR/RD/1990/
CONEF.1), which the author prepared for the former United Nations Centre
for Human Rights as input to the Global Consultation on the Realization
of the Right to Development as a Human Right held in January 1990. It
contains a summary of 25 out of 36 United Nations documents issued
since 1944. Documents not included in these extracts purely for reasons of
space, but which are no less pertinent fo understanding the background to
the Declaration on the Right to Development are: Freedom of Association
and Protection of the Right to Organize Convention, 1948 (Convention
No. 87) of the International Labour Organization (ILO); Declaration on
the Rights of the Child; Final Act of the first United Nations Conference
on Trade and Development; report of the Seminar on the Promotion and
Protection of the Human Rights of National, Ethnic and other Minorities;
Universal Declaration on the Eradication of Hunger and Malnutrition; ILO
Rural Workers' Organizations Convention (No. 141) and Recommenda-
tion (No. 149), 1975; report of the World Conference on Agrarian Reform
and Rural Development; Convention on the Elimination of All Forms of Dis-
crimination against Women; report of the Seminar on the Relations that
Exist Between Human Rights, Peace, and Development. The exiracts and
analysis have been edited as appropriate for this publication.

Tamara Kunanayakam*

lts article @ (1) stipulates that “[a]ll the aspects of the
right to development set forth in the present Declaration
are indivisible and interdependent and each of them
should be considered in the context of the whole”.

In view of the complex definition of the right to
development, its multiple actors, and the correspond-
ing duties that it imposes upon States, individuals and
collectivities, as well as the imperative reflected in arti-
cle 9 (1), it is essential that the multiple dimensions
of this complex process be correctly identified, along
with the principles upon which they are based, so as
to ensure full implementation of the Declaration and
the realization of the right to development.

Key concepts reflected in the Declaration include
its recognition of development as a dynamic process
that requires enabling structures and systems; the inter-
relationship and interdependence between human
rights, development and peace; human beings and
peoples as subjects of development; the essential role
of participation, individually and collectively, in the
process; the indivisibility and interdependence of civil,
economic, cultural, political and social rights; the indi-
visibility of the material and non-material aspects of
development; the interdependence and interrelation-
ship between the individual and the collective dimen-
sions, individual rights being ordinarily exercised by
associating in collective entities; and the interrelation-
ship and interdependence between national justice
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and international justice, between national and inter-
national conditions.

The various dimensions of the right to devel-
opment, as reflected in the Declaration, draw their
legitimacy from principles that appear in authoritative
United Nations law and policy, which are restated and
further developed in the Declaration. These include
respect for the principles of equality, non-discrimina-
tion, social justice and solidarity at all levels; the reali-
zation of the right of peoples to self-determination in
all its dimensions —political, economic, social and cul-
tural—as prerequisite for the realization of all human
rights and fundamental freedoms; the corresponding
right and duty of States to create the national condi-
tions for their realization; their duty of international
cooperation and solidarity to create an international
order conducive to that process, based on equality
and self-determination of all peoples, permanent
sovereignty over their natural wealth and resources,
non-interference in the internal affairs of States, and
national sovereignty and fterritorial integrity. The
sources of these basic principles can be traced back
to various studies and legal instruments adopted by
United Nations bodies, the League of Nations and the
Philadelphia Convention of the General Conference
of the International Labour Organization of 1944.

The historical development of the principles gath-
ered in the Declaration reflects the gradual evolution
of greater democracy in international relations, as
part of the decolonization process and the emergence
of the Non-Aligned Movement. The Declaration recog-
nizes that political independence of States cannot be
ensured in the absence of economic independence.?
It also reflects a rethinking of development strategies®
in the wake of the widespread failure of traditional
growth-centred development policies towards one that
is human-centred, encompassing a multidimensional
and dynamic process that takes into account the struc-
tural and the systemic, the individual and the collec-
tive, the national and the international.

As indicated, the present chapter contains
extracts or summaries of the arguments presented in
the background paper prepared by the author for the
Global Consultation on the Realization of the Right
to Development as a Human Right, held in Geneva

2 Aureliu Cristescu, The Right to Self-Determination: Historical and Current
Development on the Basis of United Nations Instruments (United Nations
publication, Sales No. E.80.XIV.3).

3 Development and international cooperation: preparation of the Interna-
tional Development Strategy for the Fourth United Nations Development
Decade: note by the Secretary-General transmitting the report of the Ad-
ministrative Committee on Coordination (ACC) Task Force on Long-Term

Development Objectives (E/1989/80).

in January 1990. That paper sought to trace the con-
cepts incorporated in the Declaration and the evolution
of the principles on which they are based, focusing
on the substantive relationship between the Decla-
ration and other instruments, resolutions and reports
of the United Nations system. Detailed references to
the manner in which the principles and concepts are
reflected in the Declaration have been removed from
the present chapter for want of space and can be
found in the original document.

The Declaration of Philadelphia, adopted in
1944 and incorporated into the ILO Constitution in
1946, clearly expressed the concept implicit in the
notion of the right to development and defines some
of the basic principles subsequently reflected in the
Declaration. It considered as fundamental the objec-
tive that “all human beings, irrespective of race, creed
or sex, have the right to pursue both their material
well-being and their spiritual freedom in conditions of
freedom and dignity, of economic security and equal
opportunity”, recognizing that the individual has the
right not only to the material but also to the non-ma-
terial aspects of development. The Declaration is
unequivocal in reaffirming the fundamental principle
that “labour is not a commodity”.

Such development must be based on principles
of non-discrimination, equality and social justice.
Development, peace and respect for human rights are
interdependent. Freedom and dignity should be both
conditions, and ends, of development.

Recognizing that individual rights cannot be
disassociated from collective rights, the Declaration
acknowledges that individual development must take
place within the framework of development in gen-
eral, which alone can provide the individual with eco-
nomic security. It also implicitly recognizes the essen-
tial role of participation by reaffirming the principle
of “freedom of expression and of association” as
“essential to sustained progress”, thus acknowledging
that, although an individual right, it must ordinarily
be exercised through collective entities, requiring the
democratization of institutions and decision-making
processes.
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The creation of national and international con-
ditions in which such human development is possible
is the primary responsibility of States, including also
their duty to cooperate with each other, and must con-
stitute the central aim of national and international pol-
icy. Hence, the Declaration requires that all national
and international policies, in particular those of an
economic and financial character, are judged in this
light and accepted only insofar as they may be held
to promote and not hinder its achievement.

The right to development is in full conformity
with the letter and spirit of the Charter of the United
Nations, adopted in San Francisco on 25 June 1945
by the United Nations Conference on International
Organization, which is a definite statement on the
interrelationship  and interdependence  between
peace, development and human rights, between the
individual and collective dimensions, between the
national and the international and, hence, the duty
of States to cooperate with each other to create the
international conditions necessary to support national
efforts for their promotion and realization.

Chapter | of the Charter defines the purposes
and principles of the United Nations, the vital clauses
and the unique basis upon which friendly relations
among nations can develop. It is the principal source
of the Declaration and its multidimensional and struc-
tural approach to the realization of the right to devel-
opment.

Article 1 on the purposes of the United Nations
provides, inter alia, for (a) the adoption of collective
measures for the maintenance of international peace
and security, including prevention and removal of
threats to the peace, suppression of acts of aggres-
sion or other breaches of the peace, and the peaceful
settlement of international disputes or situations which
might lead to a breach of the peace, “in conformity
with the principles of justice and international law”;
(b) the achievement of international cooperation in
resolving international problems of an economic,
social, cultural or humanitarian nature, and in pro-
moting and encouraging respect for human rights and
fundamental freedoms “for all without distinction as to
race, sex, language, or religion”; and (c) the develop-
ment of friendly relations among nations “based on
respect for the principle of equal rights and self-deter-
mination of peoples”.

Article 2 specifies the principles upon which
the duty of international cooperation must be based,
including, inter alia, the principle of sovereign equal-
ity of States, a corollary of the right of peoples to
self-determination; the peaceful settlement of inter-
national disputes; the duty to refrain from threat or
use of force against the territorial integrity or political
independence of any State, or in any other manner
inconsistent with the purposes of the United Nations;
and non-intervention in the internal affairs of States.

Thus, in order to promote international peace
and stability through the realization of development,
human rights and peace, Chapter | requires States
to cooperate with each other and develop friendly
relations, “based on respect for the principle of equal
rights and self-determination of peoples” and its corol-
lary, the principle of sovereign equality.

Article 55 of the Charter is more precise and
expands upon the problems that need to be addressed
through international economic and social cooper-
ation and the manner in which the United Nations
would achieve the purposes defined:

With a view to the creation of conditions of stability and
well-being which are necessary for peaceful and friendly
relations among nations based on respect for the principle
of equal rights and self-determination of peoples, the United
Nations shall promote:

(a)  higher standards of living, full employment, and con-
ditions of economic and social progress and develop-
ment;

(b)  solutions of international economic, social, health,
and related problems; and international cultural and
educational cooperation; and

(c)  universal respect for, and observance of, human rights
and fundamental freedoms for all without distinction
as to race, sex, |onguage, or religion.

Based on the principles of equal rights and the
self-determination of peoples, Articles 55 and 56 of
the Charter emphasize the fundamental legal princi-
ple of solidarity between nations, which is necessary
for the achievement of development, human rights
and peace. Under the terms of Article 56, “Mem-
bers pledge themselves to take joint and separate
action in cooperation with the Organization for the
achievement of the purposes set forth in Article 55.” In
accordance with these two articles, the realization of
human rights and development are binding legal obli-
gations on Member States and the basis of all future
action in this field.
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The duty of international solidarity and its result,
the right to development, is reiterated in articles 3, 4,
5 and 7 of the Declaration on the Right to Develop-
ment, which are based on the principles of sovereign
equality and international justice. In its article 2 (2),
the Declaration also clearly stipulates the duty of sol-
idarity of the individual toward the community: “All
human beings have a responsibility for development,
individually and collectively, taking into account the
need for full respect for their human rights and funda-
mental freedoms as well as their duties to the commu-
nity, which alone can ensure the free and complete ful-
filment of the human being, and they should therefore
promote and protect an appropriate political, social
and economic order for development.”

The individual and collective dimensions of the
principles defined in the Charter are reaffirmed in
the Declaration. The principles of non-discrimination,
equality and social justice are applicable equally
to individuals and peoples, to collective entities that
represent them within States or as States, the entity
through which they interact in their international rela-
tions with other States. Their application to individuals
is expressed, inter alia, in Articles 1 (3), 8, 13 (1),
55, 67 (1), and 76 (c) of the Charter, which require
respect for, promotion and realization of “human
rights and fundamental freedoms for all without dis-
tinction as to race, sex, language or religion”; their
application to nations and States is reflected in the
preamble, which reaffirms faith in the equal rights
of nations “large and small”, and in Articles 1 (2),
2 (1), 18 (1), 55, 76 (d), 78 and 109, referring to
sovereign equality of States, and others concerning
Non-Self-Governing Territories and the International
Trusteeship System.

Participation is an essential factor in the achieve-
ment of development, peace and human rights.
Related to the principles of self-determination, equality,
non-discrimination and social justice, the concept rec-
ognizes that individuals and peoples are the central
subjects of their own history. Whereas in the Charter
the concept, as expressed in the articles concerning
Non-Self-Governing Territories and the International
Trusteeship System, relates to the actual self-deter-
mination procedure and self-government taking into
account “political aspirations” (Articles 73 (b) and 76
(b)), the Declaration recognizes the right of peoples
also to freely pursue their economic, social and cul-
tural development. Article 1 (2) specifies that the right
to development implies “the full [emphasis added]
realization of the right of peoples to self-determina-

tion”, which also includes “their full sovereignty over
all their natural wealth and resources”, its realization
being a prerequisite for the realization of all human
rights, including the right to development. Articles 1
(1), 2 (1) and 8 (2) recognize the right to participate
in all spheres of development—political, economic,
social and cultural. By focusing the two paragraphs of
its first article on participation and self-determination,
the Declaration recognizes that these are related,
though distinct, concepts.

The Universal Declaration of Human Rights
was proclaimed as a “common standard of achieve-
ment for all peoples and all nations” by the General
Assembly in its resolution 217 A (111) of 10 Decem-
ber 1948, to be promoted by progressive measures,
national and international. Articles 1 and 2 reaffirm
the basic principles defined in the Declaration of
Philadelphia—equality, non-discrimination and social
justice—upon which the rights and freedoms it pro-
claims must be based. Article 1 declares, “All human
beings are born free and equal in dignity and rights”
and article 2, “Everyone is entitled to all the rights and
freedoms set forth in this Declaration, without distinc-
tion of any kind, such as race, colour, sex, language,
religion, political or other opinion, national or social
origin, property, birth or other status.”

Articles 22 and 28 of the Universal Declaration
provide the conceptual basis for the right to develop-
ment as a human right as defined in article 1 of the
Declaration, which extends the right to “all peoples”.
Article 1 (1) provides that “[t]he right to development
is an inalienable human right by virtue of which every
human person and all peoples are entitled to partici-
pate in, contribute to, and enjoy economic, social,
cultural and political development, in which all human
rights and fundamental freedoms can be fully real-
ized”. Article 1 (2) states: “The human right to devel-
opment also implies the full realization of the right of
peoples to self-determination.”

Article 28 of the Universal Declaration rec-
ognizes, for the first time, the need for a structural
approach to human rights, at both national and inter-
national levels. It also makes a clear statement on the
link between the global order and the realization of
human rights; and that an enabling international envi-
ronment is indispensable for the realization of human
rights. This general principle is reflected in article 22,
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which emphasizes the importance of national effort
and international cooperation, thus recognizing the
importance of structural transformation at the interna-
tional level to accompany national reform.

Promoting development and human rights is the
shared concern and responsibility of individuals and
groups within societies, States and the international
community. The obligation to demonstrate solidarity
is reflected in articles 1 and 28 of the Universal Dec-
laration. Article 1 states, “All human beings are ...
endowed with reason and conscience and should act
towards one another in a spirit of brotherhood” and
article 28, “Everyone is entitled to a social and inter-
national order in which the rights and freedoms set
forth in this Declaration can be fully realised.”

The Universal Declaration defines an entire
range of rights—civil, cultural, economic, political
and social—reflecting the material and the non-ma-
terial, the individual and the collective, development
and human rights, and their interrelatedness and indi-
visibility. These dimensions were subsequently incor-
porated and further developed in the Declaration on
the Right to Development.

That the human person has the right not only to
the material but also to the non-material aspects of
development are reflected in the articles of the Uni-
versal Declaration that refer to the full development
of the human personality. Article 29 (1), for instance,
provides that “[e]veryone has duties to the commu-
nity in which alone the free and full development of
his personality is possible”. Article 26 (2) relates to
the objectives of education. The second preambular
paragraph establishes the fundamental link between
the two sets of rights: “the advent of a world in which
human beings shall enjoy freedom of speech and
belief and freedom from fear and want has been
proclaimed as the highest aspiration of the common
people.”

As for the relationship between the individual
and the collective, while the Universal Declaration
may seem to emphasize the individual, several arti-
cles imply that individual development and fulfilment
can be achieved only through the satisfaction of col-
lective prerequisites. In various articles in addition
to article 29, the collective dimension is reflected in
the importance given to participation, reaffirming the
principle, reflected in the ILO Freedom of Associa-
tion and Protection of the Right to Organize Conven-
tion, 1948 (No. 87, that individual rights are often
expressed through collective institutions. Article 20

provides for freedom of peaceful assembly and asso-
ciation, article 21, to participate “in the government
of his country, directly or through freely chosen repre-
sentatives”, article 23 (4), to form and to join trade
unions and article 27, to take part “in the cultural life
of the community”.

The collective dimension is also expressed
through the corresponding duties towards the commu-
nity to which the rights of individuals set forth in the
Universal Declaration give rise. The eighth preambular
paragraph calls on every individual and every organ
of society to promote respect for the rights and free-
doms proclaimed in the Declaration and to undertake
measures, at the national and international levels, to
secure their recognition and observance, both among
the peoples of Member States and among the peo-
ples of territories under their jurisdiction. Article 29 (1)
refers to the duties of the individual towards the com-
munity. The duties of the individual are further rein-
forced by the provision in article 30 that “[n]othing
in this Declaration may be interpreted as implying for
any State, group or person any right to engage in any
activity or to perform any act aimed at the destruction
of any of the rights and freedoms set forth herein”.
The duties of individuals towards the community are
placed within the broader context of development in
the Declaration on the Right to Development (art. 2
(2)), and is reinforced in article 9 (2).

At the international level, this collective dimen-
sion is discussed above with reference to articles 22
and 28 of the Universal Declaration.

The Universal Declaration recognizes the need
to democratize institutions and decision-making pro-
cesses for the realization of human rights, both at the
national and international levels, a recognition that is
explicit in the Declaration on the Right to Development.

The Declaration is unequivocal that all human
rights and fundamental freedoms are “indivisible and
interdependent” and must be given equal attention
(art. 6 (2)). Article 1 provides for the right of human
beings and peoples to both material and non-mate-
rial aspects of development—to “economic, social,
cultural and political development”. The principles
of equality, non-discrimination and social justice
are applied equally to individuals and nations. Arti-
cles 2 (3), 6 and 8 stipulate the manner in which
States must formulate national development policies
and the measures they should undertake to ensure
development within their countries. Articles 2 (3)
and 8 (1) refer to non-discrimination in terms of fair
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distribution and equality of opportunity and access.
Article 8 (1) requires States to take positive measures
in favour of non-discrimination of women. Articles 3,
4 and 5 refer to appropriate international develop-
ment policies and measures that States and the inter-
national community must undertake in a manner that
respects these principles.

A crucial dimension of United Nations efforts
in the field of human rights, which is provided for
in the Declaration, refers to the obligation of States,
individually and collectively, to create the conditions
necessary, at the national and international levels,
for the exercise of the fundamental right of peoples
to self-determination, without which individual rights
cannot be realized. States have the primary respon-
sibility to create an appropriate national and interna-
tional environment for the realization of the right to
development (art. 3 (1)). At the national level, States
have a duty to undertake appropriate economic and
social reforms to eradicate all social injustices (art. 8
(1)); at the international level, States should, inter alia,
promote a new international economic order (art. 3
(3)), formulate appropriate international development
policies (art. 4), eliminate massive and flagrant vio-
lations of the human rights of peoples and human
beings (art. 5) and promote the establishment, main-
tenance and strengthening of international peace and
security (art. 7). Articles 4, 5 and 7 propose further
measures to be adopted by States and the interna-
tional community.

In many respects the right to development as the
logical next step in the programme of decolonization
was placed on the table at the United Nations in
1960, when the General Assembly adopted the Dec-
laration on the Granting of Independence to Colonial
Countries and Peoples in resolution 1514 (XV). The
Declaration amplified and extended the Charter of the
United Nations to take into account the emerging real-
ity of newly independent States.

The General Assembly solemnly proclaimed “the
necessity of bringing to a speedy and unconditional
end colonialism in all its forms and manifestations”,
declaring its conviction that “the continued existence
of colonialism prevents the development of interna-
tional economic cooperation, impedes the social,
cultural and economic development of dependent
peoples and militates against the United Nations

ideal of universal peace”; that the increasing conflicts
resulting from the denial of their freedom or obstacles
placed in their way constitute a serious threat to world
peace; and that “all peoples have an inalienable right
to complete freedom and to the exercise of their sover-
eignty and ferritorial integrity”.

The Declaration is a document of historical
importance. lts paragraphs outline what may be
described as ordering principles, intended to guide
the progressive development of international law in
accordance with the General Assembly’s own explicit
mandate under Article 13 (1) (a) of the Charter. It
was followed by a series of resolutions, of which the
most important are resolution 1515 (XV) on the sover-
eign right of States to dispose of their own wealth and
natural resources; resolution 1803 (XVII) on States’
permanent sovereignty over those natural resources;
the 1974 Declaration on the Establishment of a New
International Economic Order and the Programme of
Action (resolutions 3201 (S-VI) and 3202 (S-VI)); and
the Charter of Economic Rights and Duties of States
(resolution 3281 (XXIX), which demonstrate the vision-
ary quality of the 1960 Declaration.

In condemning colonialism and other forms of
subjection of peoples to foreign domination, subjuga-
tion and exploitation and actively promoting decolo-
nization, the Declaration is one of the most significant
contributions of the United Nations to the concept of
self-determination. It declares that “[t]he subjection of
peoples to alien subjugation, domination and exploita-
tion constitutes a denial of fundamental human rights,
is contrary to the Charter of the United Nations and is
an impediment to the promotion of world peace and
co-operation” (art. 1) and that “[a]ll peoples have the
right to self-determination; by virtue of that right they
freely determine their political status and freely pur-
sue their economic, social and cultural development”

(art. 2).

The General Assembly is explicit in its recogni-
tion of the link between the international order and
the realization of human rights and development,
establishing at the same time the relationship between
development, human rights and peace, and the reali-
zation of the right of peoples to self-determination as
a prerequisite for their achievement.

By affirming that all forms of alien subjugation,
domination and exploitation are incompatible with
human rights, legally as well as philosophically, and
that they should be eliminated, the General Assembly
recognizes that the realization of effective national
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sovereignty and territorial integrity, notably the right
of peoples to associate as nations to exercise their
right to self-determination, is a prerequisite for the
realization of individual freedoms in whatever form,
thus also recognizing that individual rights can only be
achieved through the realization of collective rights.

The Declaration unequivocally establishes the
interrelation between individual and collective rights;
between the national and infernational dimensions;
and between development, human rights and peace. It
also validates the multidimensional aspect of the right
of peoples to self-determination —political, economic,
social and cultural; the recognition that its realization,
including the exercise of national sovereignty and ter-
ritorial integrity, is a prerequisite for the realization of
all other rights and freedoms; and the duty of States
to cooperate internationally to eliminate obstacles to
the realization of rights on the basis of equality and
self-determination of all peoples, non-interference in
the internal affairs of States, and respect for national
sovereignty and territorial integrity.

In a warning against possible attempts to sabo-
tage the decolonization process, the General Assem-
bly established that with the granting of independ-
ence, the abolition of domination must be complete;
attempts to restore foreign influence should end for-
ever; independence should mean not only political
independence but also economic and cultural inde-
pendence free from any kind of interference or pres-
sures, direct or indirect, on whatever pretext, exer-
cised over peoples or nations. It also provided that
the principles contained in the Declaration must be
applied to all peoples, universally, not only at the time
of obtaining independence —which must be complete
and absolute—but also in ensuring the preservation
of that independence; that should depend on the free
will and determination of the people themselves and
not be subjected to any other influence.* Relations
between the dominant and subject peoples must give
way to relations between free peoples, based on an
equal footing and on trust. Cooperation and peace
could thus also replace antagonism and war.®

The logical corollary of the right of peoples to
self-determination, reaffirmed by the Declaration, is
the duty of States to create the international conditions
of stability and well-being and peaceful and friendly
relations, based on respect for the principles of equal
rights and self-determination of all peoples. States are
4 Official Records of the General Assembly, Fifteenth Session, 935th meeting

(A/PV.935), paras. 81, 93, 104 and 105.
5 Ibid., 945th meeting (A/PV.945), paras. 87 and 187.

required to cease “[a]ll armed action or repressive
measures of all kinds directed against dependent peo-
ples ... in order to enable them to exercise peace-
fully and freely their right to complete independence,
and the integrity of their national territory shall be
respected” (art. 4). The Declaration also states that
“[a]ny attempt aimed at the partial or total disruption
of the national unity and the territorial integrity of a
country is incompatible with the purposes and prin-
ciples of the Charter of the United Nations” (art. 6)
and that all States have the obligation to observe the
Charter of the United Nations, the Universal Declara-
tion of Human Rights and the present Declaration on
the basis of equality, non-interference in the internal
affairs of all States and respect for the sovereign rights
of all peoples and their territorial integrity (art. 7).

These concepts were subsequently reaffirmed
and further developed in the Declaration on the
Right to Development. However, the Declaration
goes further by underlining the indivisibility of the
individual and collective aspects of the right to devel-
opment, given that it must ordinarily be exercised
through collective economic, social and cultural insti-
tutions.®

In its resolution 1710 (XVI) of 19 December
1961, the General Assembly designated the 1960s
as the United Nations Development Decade, calling
on all States to “intensify their efforts to mobilize and
to sustain” measures to achieve “self-sustaining growth
of nations and their social advancement,” with the
objective of a minimum annual growth rate in national
income of 5 per cent by the end of the Decade.

While the principal aim of the first Development
Decade was to increase international financial aid
and stimulate growth, the General Assembly also rec-
ognized the important link between social conditions
and economic growth and, hence, the need to address
human needs. The resolution is the first expression
of collective awareness of the widespread failure of
traditional growth-centred development policies and
the need to reconsider these development strategies”
and move towards one that was more human-centred,
encompassing a multidimensional approach. In its
resolution, the Assembly requested, inter alia, interna-
tional agencies to adopt measures to “accelerate the
¢ “Report of the Working Group on governmental experts on the right to

development” (E/CN.4/148) (1982).

7 See footnote 3 above.

« <49 »



24

Situating the right to development

elimination of illiteracy, hunger and disease, which
seriously affect the productivity of the people of the
less developed countries”.

The Declaration further defined the concept of
development as a process based on the principles of
non-discrimination, equality, social justice and solidar-
ity in which the human person, individually and col-
lectively, is the central subject, rather than the object,
the active participant and beneficiary of the right to
development.

Appealing for more “equitable” and “mutually
acceptable” economic relations between developed
and developing countries, the General Assembly reaf-
firmed the duty of States to cooperate internationally
and act in solidarity to create the conditions neces-
sary to achieve the target set. It called upon devel-
oped countries to transfer annually a minimum net
amount of 1 per cent of their gross national product to
developing countries. Thus, the responsibility of States
to promote the development efforts of other States in
terms of a quantitative target for the net transfer of
resources from developed to developing countries
became an integral element of international develop-
ment strategy.

The General Assembly, in its resolution 1803
(XVIl) of December 1962, reaffirming that political
independence can only be assured by economic inde-
pendence, which can be guaranteed only if people
have the right to possess and develop their wealth
and natural resources, proclaimed the inalienable
right of peoples and nations to permanent sovereignty
over their natural wealth and resources, and that such
sovereignty was a basic constituent of the sovereign
and inalienable right of peoples to self-determination,
including development.

The Declaration reaffirms the right of peoples
to self-determination, including their inalienable right
to full sovereignty over all their natural wealth and
resources (art. 1 (2)), as a prerequisite for the real-
ization of the human right to development, thus rec-
ognizing that individual rights can be achieved only
through the realization of collective rights.

Attaching particular importance to the promo-
tion of economic development of developing coun-
tries and securing their economic independence, and

noting that the creation and strengthening of the inal-
ienable sovereignty of States over their natural wealth
and resources reinforces their economic independ-
ence, the General Assembly declared that the viola-
tion of the right to sovereignty over natural resources
“is contrary to the spirit and principles of the Charter
of the United Nations and hinders the development
of international cooperation and the maintenance of
peace” (art. 7), and stipulated that this right must be
respected “strictly and conscientiously” by States and
international organizations (art. 8).

The Declaration explicitly recognizes the State as
subject of the right “freely to dispose of their natural
wealth and resources”, with the corresponding duty
to exercise the right in the national interest and for
the well-being of its people. The General Assembly,
“[c]onsidering that any measure in this respect must
be based on the recognition of the inalienable right
of all States freely to dispose of their natural wealth
and resources in accordance with their national inter-
ests, and on respect for the economic independence
of States”, and noting that “the creation and strength-
ening of the inalienable sovereignty of States over
their natural wealth and resources reinforces their eco-
nomic independence”, declared that this right “must
be exercised in the inferest of their national develop-
ment and of the well-being of the people of the State
concerned” (art. 1). Respect for the right is, therefore,
a precondition for the realization of the rights of indi-
viduals within the State.

At the international level, the logical corollary of
the right o permanent sovereignty is the duty of States
to further this right “by the mutual respect of States
based on their sovereign equality” (art. 5).

Considering that it is desirable to promote inter-
national cooperation for the economic development
of developing countries, and that economic and
financial agreements between the developed and the
developing countries must be based on the principles
of equality and of the right of peoples and nations to
self-determination, and that the provision of economic
and technical assistance, loans and increased foreign
investment must not be subject to conditions which
conflict with the interests of the recipient State, the
Declaration goes on to apply this principle to explo-
ration, development and disposition of the natural
wealth and resources; to the import of foreign capi-
tal required for these purpose; to the profits derived
therefrom; to the nationalization, expropriation or
requisitioning of such wealth and resources; and to
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foreign investment agreements freely entered into by
or between sovereign States. Article é provides that
“[i]nternational cooperation for the economic devel-
opment of developing countries, whether in the form
of public or private capital investments, exchange of
goods and services, technical assistance, or exchange
of scientific information, shall be such as to further
their independent national development and shall be
based upon respect for their sovereignty over their
natural wealth and resources”.

Article 1 (2) of the Declaration reaffirms the right
of peoples to self-determination, including their inal-
ienable right to full sovereignty over all their natural
wealth and resources, and asserts that the realization
of that right is a prerequisite for the realization of the
human right to development, thus also recognizing
that individual rights can only be achieved through
the realization of collective rights. It is part of the sov-
ereign and inalienable right of every State to choose
its economic, political, social and cultural system in
accordance with the will of its people.

The General Assembly reaffirmed the existence
of a universal right of all States to pursue their own
development in an infernational environment condu-
cive to that process and based on the principles of
equality and of the right of peoples and nations to
self-determination. This right provides the basis of
article 3 (1) of the Declaration on the Right to Devel-
opment, which states that States have the primary
responsibility to create national and international
environment conditions favourable for the realization
of the right to development.

The International Convention on the Elimination
of All Forms of Racial Discrimination, adopted by the
General Assembly in 1965 by resolution 2106 (XX),
condemned all forms of racial discrimination against
individuals and groups, further defined some of the
basic principles on which the right to development is
based —non-discrimination, equality and social jus-
tice—and adopted a multidimensional approach to
human rights subsequently reflected in the Declaration
on the Right to Development.

Reiterating the principles of non-discrimination,
equality and social justice established in the Charter
of the United Nations and proclaimed in the Universal

Declaration of Human Rights, the Convention outlines
the measures that States have a duty to adopt, nation-
ally and internationally, towards the speedy elimi-
nation of racial discrimination throughout the world
in all its forms and manifestations and securing under-
standing of and respect for the dignity of the human
person.

The structural and systemic character of this Con-
vention is expressed throughout the text, in its condem-
nation of “colonialism and all practices of segregation
and discrimination associated therewith, in whatever
form”, including apartheid; its condemnation of doc-
trines of racial superiority and all propaganda and
organizations based on such ideas or theories or
which attempt to justify or promote racial hatred and
discrimination in any form; its recognition that these
often result from Government policy and legislation,
or promotion or incitement by public authorities or
institutions or by non-governmental entities; its enu-
meration of the measures States parties have the duty
to adopt in this regard; and in its acknowledgement
of the essential role of participation through collective
entities.

The Convention recognizes that individual rights
are ordinarily exercised through the realization of col-
lective rights, acknowledging in its article 1 (4) the
need for special measures in favour of certain racial
or ethnic groups “to ensure such groups or individ-
vals equal enjoyment or exercise of human rights and
fundamental freedoms...” To that end, the Convention
requires States parties fo “encourage, where appro-
priate, integrationist multiracial organizations and
movements and other means of eliminating barriers
between races, and to discourage anything which
tends to strengthen racial division” (art. 2 (1) (e)); to
take special and concrete measures, under certain
circumstances, in the social, economic, cultural and
other fields “to ensure the adequate development
and protection of certain racial groups or individuals
belonging to them, for the purpose of guaranteeing
them the full and equal enjoyment of human rights
and fundamental freedoms” (art. 2 (2)); to guarantee
the right of everyone “without distinction as to race,
colour, or national or ethnic origin, to equality before
the law” in the enjoyment of, inter alia, “[t]he right to
freedom of peaceful assembly and association” and
“the right to form and join trade unions” (art. 5 (d) (ix)
and (e) (ii)). Participation requires the establishment of
equitable and appropriate structures through which it
can be exercised.
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The link between the national and the interna-
tional is most clearly expressed in the Convention's
preamble, which refers to the 1960 Declaration on
the Granting of Independence to Colonial Countries
and Peoples; doctrines of racial superiority being an
obstacle to friendly and peaceful relations among
nations and a threat fo international peace and secu-
rity; the resolve of States parties to adopt measures
for the speedy elimination of racial discrimination
and related practices “in order to promote under-
standing between races and to build an international
community free from all forms of racial segregation
and racial discrimination”, and the duty of States to
cooperate internationally in this regard, as provided
for in the Charter of the United Nations.

Although adopted by the General Assembly only
in 1966, the International Covenant on Economic,
Social and Cultural Rights (ICESCR) and the Interna-
tional Covenant on Civil and Political Rights (ICCPR)
were largely drafted in the 1950s, reflecting the cli-
mate of the time. Their provisions are of considerable
significance to the Declaration on the Right to Devel-
opment.

Deriving from the Universal Declaration of
Human Rights, both International Covenants recog-
nize that the necessary conditions are a prerequisite
for the realization of human rights: “... the ideal of
free human beings enjoying freedom from fear and
want can only be achieved if conditions are created
whereby everyone may enjoy his economic, social
and cultural rights, as well as his civil and political
rights” (third preambular paragraph). The common
paragraph implicitly recognizes that the two sets of
rights are interconnected and interdependent.

Common article 1 has special significance for
the right to development as a prerogative also of
peoples and States, with national and international
ramifications.® Article 1 (1) proclaims: “All peoples
have the right of self-determination. By virtue of that
right they freely determine their political status and
freely pursue their economic, social and cultural devel-
opment.” Article 1 (2) provides for the achievement
& Article 1 (1) of the Declaration on the Right to Development provides: “The

right to development is an inalienable human right by virtue of which every
human person and all peoples are entitled to participate in, contribute to,
and enjoy economic, social, cultural and political development, in which
all human rights and fundamental freedoms can be fully realized.” Article 1

(2) states: “The human right to development also implies the full realization
of the right of peoples to self-determination ...”

of economic independence by which sovereignty and
political independence can be ensured: “All peoples
may, for their own ends, freely dispose of their natural
wealth and resources without prejudice to any obli-
gations arising out of international economic coop-
eration, based upon the principle of mutual benefit,
and international law. In no case may a people be
deprived of its own means of subsistence.”

The International Covenants thus underline the
political, legal, economic, social and cultural dimen-
sions of the right to self-determination and its continu-
ing character based on the “free disposal” principle,
which implies a continuing process of economic rela-
tions with other States. Its equivalent in the Covenants
is the principle of solidarity, expressed in article 1 (2)
as “without prejudice to any obligations”. Article 1,
in effect, says that States may dispose of their wealth
in whatever way they wish, except refuse to contrib-
ute to international cooperation for development. The
“obligations” are those contained in Articles 55 and
56 of the Charter.

The principle of self-determination requires the
establishment of democratic structures based on the
principles of non-discrimination, equality, social
justice and solidarity through which people can
exercise this right. At the national level, it entails a
corresponding obligation of States to respect the rights
of people under their jurisdiction. However, the Cov-
enants, in their common fifth preambular paragraph,
also recall that individuals not only have rights, but
also corresponding duties towards their community:
“... the individual, having duties to other individuals
and to the community to which he belongs, is under
a responsibility to strive for the promotion and obser-
vance of the rights recognized”. At the international
level, States have a duty to cooperate in accordance
with Articles 55 and 56 of the Charter. Article 2 (1)
of ICESCR, recognizing that the realization of these
rights greatly depends on international cooperation,
imposes upon States a legal obligation to “take steps,
individually and through international assistance and
cooperation”, further strengthening the legal basis to
cooperate in achieving economic and social develop-
ment. Article 11 underlines “the essential importance
of international cooperation” to realize the right of
everyone “to an adequate standard of living for him-
self and his family, including adequate food, clothing
and housing, and to the continuous improvement of
living conditions”. Part IV of the Covenant places con-
siderable emphasis on the role of specialized agen-
cies in the realization of the rights enumerated therein.
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Hence, respect for the principle of self-determina-
tion and the related solidarity principle gains recogni-
tion as a prerequisite for the realization of the rights
set forth in both International Covenants and becomes
the basis for the right to development. The Declara-
tion on the Right to Development reaffirms the right to
self-determination as a multidimensional and contin-
ving right. Article 1 (2) indicates that the full realiza-
tion of the right to self-determination is a prerequisite
for the realization of the human right to development.
Articles 2 (3) and 8 (1) reiterate the universal right of
all States to formulate their own development policies
and spell out their corresponding duty towards the
people under their jurisdiction. States not only have
a duty to take concrete steps to improve economic,
social, political and cultural conditions, but to do so
in a manner that is democratic in its formulation and
equitable in its results. At the international level, States
have a duty to cooperate to create international condi-
tions conducive to the realization of the right to devel-
opment (art. 3). Specific measures that States have
a duty to undertake in this regard are elaborated in
articles 3, 4, 5 and 7 of the Declaration.

The principle of non-discrimination is an essen-
tial component in the concept of human rights enunci-
ated in both International Covenants, and is of funda-
mental relevance to the right to development. Article 2
of each of the Covenants provides that States must
guarantee respect for the rights enunciated “without
discrimination of any kind as to race, colour, sex, lan-
guage, religion, political or other opinion, national
or social origin, property, birth or other status”. The
Declaration explores the complementary principles of
equality and non-discrimination and applies them to
individuals (art. 2 (3), 6 (1) and 8 (1)) and States
(arts. T (2), 3 and 5).

Both Covenants recognize the essential role of
participation, individually and collectively, for the pro-
motion of their interests and, hence, the right to create
equitable and appropriate structures through which it
can be exercised. Reaffirming that individual rights are
ordinarily exercised through participation in collective
entities, which in turn must be guaranteed, they both
reaffirm the right of peoples to self-determination in
their common article 1, which provides the framework
for the rights subsequently enumerated. Articles 8 and
10 of ICESCR and articles 22, 23 and 27 of ICCPR
refer to at least three kinds of groups: families, trade
unions, and ethnic, religious and linguistic minorities.
In terms of participation at the national level, both
Covenants provide for the right of everyone to form

and join trade unions for the promotion of their inter-
ests (ICESCR, art. 8 (1) (a) and ICCPR, art. 22 (1)).
ICESCR is more specific in that it refers to “the pro-
motion and protection of [everyone’s] economic and
social interests”. ICCPR enumerates additional partici-
patory rights of a collective nature, including the right
to peaceful assembly (art. 21) and to “take part in
the conduct of public affairs, directly or through freely
chosen representatives” (art. 25). Article 27 stipulates
that persons belonging to ethnic, religious and linguis-
tic minorities, “in community with the other members
of their group”, have the right to enjoy their own cul-
ture, to profess and practise their own religion and
to use their own language. Although these rights are
expressed in terms of individual rights, they are based
on the interests of a collectivity and, consequently, it
is the individual as member of a minority group—not
just any individual—who is the intended beneficiary
of the protection guaranteed by article 27.

The individual and collective aspects of these
rights may in fact be indivisible, as in the case of
the right to self-determination, the right to form trade
unions and the rights of persons belonging to minor-
ities, because they can only be satisfied through collec-
tive action; this also recognizes the crucial importance
of democratizing institutions and decision-making pro-
cesses at all levels.

The Final Act of the International Conference on
Human Rights was adopted on 13 May 1968 as “The
Proclamation of Teheran”. It was a clear departure
from the traditional approach which gave priority to
civil and political rights over economic, social and
cultural rights. The realization of economic, social
and cultural rights was now recognized as the con-
dition for the realization of civil and political rights:
“Since human rights and fundamental freedoms are
indivisible, the full realization of civil and political
rights without the enjoyment of economic, social and
cultural rights is impossible. The achievement of last-
ing progress in the implementation of human rights
is dependent upon sound and effective national and
international development policies of economic and
social development” (para. 13). In situations where a
lack of resources or other constraints, especially those
which are externally imposed, prevent the enjoyment
of human rights, States and the international commu-
nity have a duty to render assistance according to their
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abilities. This duty of solidarity arises from the funda-
mental principle that economic and social progress
and development are the common and shared con-
cern and responsibility of the international community.

Almost two decades later, the Declaration on
the Right to Development affirmed that the two sets of
rights are indivisible and interdependent and should
be given equal attention (art. 6 (2)), reflecting the
desire of the General Assembly to adopt a balanced
approach. However, the Declaration reaffirmed the
duty of States to cooperate with each other to create
the international conditions conducive to the realiza-
tion of the right to development and further specified
the measures to be adopted, including the duty to for-
mulate appropriate national and international devel-
opment policies (arts. 2 (3) and 4 (1)), assist develop-
ing countries with appropriate means and facilities to
foster their comprehensive development (art. 4 (2)),
and utilize the resources released through disarma-
ment for comprehensive development, particularly of
developing countries (art. 7). The Declaration went fur-
ther in identifying additional measures to be adopted
by States to create an international order conducive to
the realization of the right to development (arts. 3 (1),
(2) and (3), 5 and 6 (1)).

The Proclamation of Teheran acknowledged the
importance of participation in relation to the process
of development. Declaring that the primary aim of the
United Nations is the achievement by each individ-
val of maximum freedom and dignity, paragraph 5
provided that, for this purpose, “the laws of every
country should grant each individual, irrespective of
race, language, religion or political belief ... the right
to participate in the political, economic, cultural and
social life of his country”. This is the clearest enunci-
ation of a global right to participation in an inferna-
tional instrument. Paragraph 17 underlined the impor-
tance of participation by youth in decision-making,
thus recognizing that popular participation can take
place in a variety of specific institutional settings and
focus on a number of specific groups within the com-
munity. The International Conference thus expanded
the concept, limited in the International Covenants to
public affairs and cultural life, to include all economic,
social and cultural decision-making. An approach to
development which emphasizes the central role of
participation also serves to underline the importance
of implementing appropriate structural changes con-
ducive to full popular participation. The Declaration,
in several of its articles, reiterates the importance of
participation in all aspects of development (arts. 1 (1),

2 (1) and (3), and 8 (2)). Article 8 provides that States

must take positive measures to ensure this right.

The Conference reaffirmed the fundamental
importance of the principle of non-discrimination—
an essential component of human rights—as being
of central relevance to the right to development. Par-
agraph 1 of the Proclamation proclaimed that it is
imperative that members of the international commu-
nity fulfil their duties to promote and encourage respect
for human rights and fundamental freedoms “without
distinctions of any kind such as race, colour, sex, lan-
guage, religion, political or other opinions”. Respect
for this principle is also emphasized in the context of
the rights to freedom of expression, of information, of
conscience, of religion and of participation (para. 5).
Moreover, the preamble to resolution IX adopted
by the Conference stated that, “in accordance with
the United Nations Charter and the Universal Decla-
ration of Human Rights, women should be recognized
as having a right to the development of their full poten-
tialities ...".°

Paragraph 12 of the Proclamation of Teheran
recognizes the interdependence between interno-
tional justice and human rights: “The widening gap
between the economically developed and developing
countries impedes the realization of human rights in
the international community.” The interdependence
between the international economic order and human
rights and development was also acknowledged in
resolution XVII entitled “Economic Development and
Human Rights”.'° The resolution reaffirmed the exist-
ence of the principle of international solidarity, sol-
emnly recognized in the Charter. More specifically, it
recognized the collective responsibility of the interna-
tional community to ensure the attainment of the mini-
mum standard of living necessary for the enjoyment
of human rights and fundamental freedoms by all per-
sons throughout the world, and called upon all States
to discharge this responsibility fully. Paragraph 12 of
the Proclamation affirmed that the failure to reach the
objectives of the first Development Decade made it all
the more imperative for every nation, “according to
its capacities”, to make the maximum possible effort
to close the widening gap between the economically
developed and developing countries.

The Declaration on the Right to Development reit-
erates this fundamental principle and sets out meas-
ures which States have a duty to adopt to create inter-
mcﬁons, Final Act of the International Conference on Human

Rights, Teheran, 22 April to 13 May 1968 (United Nations publication,

Sales No. E.68.XIV.2), chap. IIl.
19 |bid.
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national conditions conducive to the full realization of
human rights.

The 1969 study, The Realization of Economic,
Social and Cultural Rights: Problems, Policies, Pro-
gress by Manouchehr Ganiji, Special Rapporteur of
the Commission on Human Rights on the Right to
Development,'! is significant in that it in many ways
anticipates the definition of “development” reflected
in the Declaration.

In the wake of widespread failure of traditional
growth-centred development strategies, the Spe-
cial Rapporteur argues in favour of a new concept
of development, one that is human-entred and that
takes into account its multiple dimensions, without
which it will not be possible to achieve a more equal
and just society and eliminate underdevelopment and

poverty.

Economic growth by itself cannot resolve the
problems of poverty and human degradation and
ensure social justice. Rather, social justice is a pre-
requisite for integrated and sustained national devel-
opment. The use of macroeconomic models and easily
quantifiable variables tends to favour the omission of
important social and cultural factors of development
such as nutrition, income distribution and popular par-
ticipation in the decision-making process. It is there-
fore necessary to adopt a unified concept of devel-
opment planning which gives special attention to the
realization of economic, social and cultural rights.'?
An important place must be given to human and
social objectives, which essentially means responding
to the needs of the entire population and ensuring that
the development process primarily aims at achieving
greater equality and justice.

A development strategy should give high priority
to social justice and consider the human person as the
subject of development,’ not as an object, a factor of
production with education, a mere tool for developing
narrowly defined skills and meeting the manpower
needs of the economy. Development should aim at
the realization of the totality of human potential. Such
an approach would no longer view education as an

" United Nations publication, Sales No. E.75.XIV.2.

2 |bid., Part six (Observations, conclusions and recommendations),
chap. Il, paras. 55-56.

% |bid., para. 57.

4 |bid., para. 63.

activity limited to a definite period, but as a perma-
nent process embracing the entire lifetime.'®

This human-centred approach to development
was subsequently incorporated in the Declaration on
the Right to Development. The second preambular par-
agraph describes it as “a comprehensive economic,
social, cultural and political process, which aims at
the constant improvement of the well-being of the
entire population and of all individuals on the basis
of their active, free and meaningful participation in
development and in the fair distribution of benefits
resulting therefrom”. Article 1 declares that the right
to development is an inalienable human right to be
enjoyed by individuals and peoples alike; article 2 (1)
declares that the human person is the central subject
of development.

The Special Rapporteur proceeds to elaborate
on the principles upon which a human-centred mul-
tidimensional approach to development should be
based. A fundamental prerequisite is recognition of
the principle of self-determination, with its national
and international dimensions, according to which all
peoples have the right to freely determine their politi-
cal status and to freely pursue their economic, social
and cultural development. Thus, each State has the
right to formulate its own policies to implement the
economic, social and cultural rights of its inhabitants,
adapted to its particular conditions and needs and
without any external interference.'® Respect for their
independence, territorial integrity and national sover-
eignty are, therefore, preconditions for the effective
exercise of all human rights, without which no efforts
to promote economic or social development can lead
to the creation of a more equal and just society.”

This fundamental principle is reiterated in arti-
cle 1 (2) of the Declaration on the Right to Develop-
ment and is the basis for the provision that States have
the right and duty to formulate appropriate national
development policies (art. 2 (3)) and have the primary
responsibility to create favourable national and inter-
national conditions (art. 3 (1)) and to take resolute
steps to eliminate “massive and flagrant violations
of the human rights of peoples and human beings

. resulting from apartheid, all forms of racism and
racial discrimination, colonialism, foreign domina-
tion and occupation, aggression, foreign interference
and threats against national sovereignty, national unity
and territorial integrity, threats of war and refusal to
5 Ibid., para. 95.

16 |bid., para. 35.
17 |bid., para. 36.
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recognize the fundamental right of peoples to self-de-
termination” (art. 5). The Declaration thus also rec-
ognizes that the rights of individuals and of peoples
are indivisible and that the right to development is as
much a right of individuals as it is of peoples.

The Special Rapporteur advocated that the new
concept of development must recognize the interde-
pendence and indivisibility of civil, cultural, economic,
political and social rights, and of development and
democracy. Emphasizing the essential role of partici-
pation in fostering human rights, the Special Rappor-
teur pointed to the urgency of strengthening popular
participation in politics, planning and development.'®
“The basic principle governing the question of human
rights in development should be the participation of
the people in deciding their style of individual and
corporate life in general, and in particular their par-
ticipation in decision-making in connection with devel-
opment programmes, in the implementation of those
programmes and in the benefits derived from them.”'®
Collective discipline and the participation of all sec-
tors of society are indispensable for the success of
any economic and social development plan aimed at
hastening the implementation of economic, social and
cultural rights,? the just distribution of income and
consumption goods, and the well-being of all. Other-
wise, those who control power will be in a position to
change the projects to suit their own interests.?’

Democratization of political structures is a pre-
condition without which the desired level of economic
and social progress cannot be reached, either in
terms of quantity or quality.?? The Special Rapporteur
thus acknowledged not only the nexus between the
individual and the collective, but also the need to sat-
isfy collective prerequisites, in this case the creation of
democratic structures through which individuals can
exercise their rights. Underlining the need for a broad
development strategy that includes the creation of a
series of institutions that enable the less privileged
to participate in the decision-making processes, he
elaborated on three essential elements they should
contain.??

The fundamental importance of participation in
the development process and in the full realization of
human rights is underlined in various articles of the

'® |bid., para. 42.
% |bid., para. 122.
20 |bid., para. 50.
2! |bid., para. 43.
2 |bid., para. 45.
2 |bid., para. 58.

Declaration on the Right to Development. It is notable
that the Declaration dedicates its first article, defining
the right to development, to the related but distinct
concepts—participation and self-determination —that
are prerequisites for the realization of the right to
development.

Reiterating the importance of the principles of
social justice, equality, non-discrimination, national
cohesion and solidarity, the Special Rapporteur fur-
ther elaborated on certain fundamental and gen-
eral reforms to be adopted by developing countries,
including, in particular, agrarian reform, without
which inequalities within the rural sector and between
the countryside and cities will increase;?* equal and
unrestricted participation of women in all aspects of
life; equal distribution of income, wealth and services;
harmonization of living standards in the countryside
and cities; increased respect for manual labour;
and decentralization of decision-making power and
administration within the framework of a strong cen-
tral government and a unified national development
plan.?> The Special Rapporteur stressed the need to
give priority to non-discrimination and the prohibition
of all forms of de facto and de jure discrimination. He
argued that ensuring economic and social progress
for all layers of the population, without distinction as
to sex, race or ethnic origin, religion, language, place
of birth or national or social origin, provides the basis
for national integration and consolidation, which in
turn are the very basis of national independence and
development.?®

The notion of unified national development
implies a multidimensional process encompassing
economic, social, political and cultural aspects, and
it takes place within the framework of a State with its
specific conditions and redlities.

Preliminary elaboration of the right to develop-
ment was achieved in the Declaration on Social Pro-
gress and Development, which was proclaimed by
the General Assembly in resolution 2542 (XXIV) of
11 December 1969, and which can be seen as its
predecessor.

2 |bid., para. 49.
25 |bid., para. 50.
% |bid., para. 75.
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It declares that the aim of social progress and
development is “the continuous raising of the ma-
terial and spiritual standards of living of all mem-
bers of society, with respect for and in compliance
with human rights and fundamental freedoms” (Part
Il, Objectives). This is a dynamic process that places
the human person, individually and collectively, at
the centre of development and is based on the princi-
ples of equality, non-discrimination and social justice,
encompassing both material and non-material well-
being, and in which development and human rights
are closely intertwined. These concepts are central to
the right to development.

Part | defines the principles on which social pro-
gress and development must be based (these were
subsequently incorporated in the Declaration on the
Right to Development). Articles 1 and 2 contain the
first, most explicit and detailed affirmation of social
progress and development as a human right and the
interrelationship between human rights and develop-
ment. They affirm that while development should be
based on respect for human rights—which is as much
a prerogative of individuals as of peoples—it is also
the process by which human rights and social justice
can be achieved.

Article 1 declares: “All peoples and all human
beings, without distinction as to race, colour, sex,
language, religion, nationality, ethnic origin, family
or social status, or political or other conviction, shall
have the right to live in dignity and freedom and to
enjoy the fruits of social progress and should, on their
part, contribute to it.” Article 2 states: “Social pro-
gress and development shall be founded on respect
for the dignity and value of the human person and
shall ensure the promotion of human rights and social
justice, which requires: (a) the immediate and final
elimination of all forms of inequality, exploitation of
peoples and individuals, colonialism and racism,
including nazism and apartheid, and all other policies
and ideologies opposed to the purposes and princi-
ples of the United Nations; (b) the recognition and
effective implementation of civil and political rights as
well as of economic, social and cultural rights without
any discrimination.” Development is not mere eco-
nomic growth. It is the right of all peoples and individ-
uals to live in dignity and freedom and to benefit from
social progress. The right to benefit from society’s pro-
gress is accompanied by a duty to contribute towards
it. Article 2 expresses the interrelationship between
development and human rights, the indivisibility of
human rights, and the relationship between national
justice and international justice. Aimed at achieving

social progress and development, the process must
be based on the principles of equality, non-discrimina-
tion, social justice and solidarity.

Article 3 specifies the primary conditions of
social progress and development. lts first subpara-
graph emphasizes the fundamental importance of
“[n]ational independence based on the right of peo-
ples to self-determination” a primary condition of
social progress and development, thus acknowledging
the social dimension of the right to self-determination.
This condition is made more specific in subparagraph
(e), which states: “The right and responsibility of each
State and, as far as they are concerned, each nation
and people to determine freely its own objectives of
social development, to set its own priorities and to
decide in conformity with the principles of the Charter
of the United Nations the means and methods of their
achievement without any external interference.” Arti-
cle 3 spells out further conditions of social progress
and development that also reflect the corresponding
duties of States; these include respect for the principles
of “non-interference in the internal affairs of States”
(art. 3 (b)); “sovereignty and fterritorial integrity”
(art. 3 (c)); permanent sovereignty and control of each
State over its natural wealth and resources (art. 3 (d));
and “[pleaceful coexistence, peace, friendly relations
and cooperation among States irrespective of differ-
ences in their social, economic or political systems”
(art. 3 (f)). Articles 2 and 3 recognize the universal
right of all States to pursue their own development in
an international environment conducive to that pro-
cess, and the corresponding duty of States to coop-
erate with each other to create such an environment.

In subsequent articles, the Declaration spells out
corresponding duties of States at the national and
international levels, underlining the human factor in
development and reaffirming the interdependence
between individual and collective rights and the need
to create an enabling national and international envi-
ronment, including through structural reform.

Articles 4 and 5 (c) recognize that individual
development and fulfilment can be achieved only
through the satisfaction of collective prerequisites,
in the case of the former through the family and in
the latter through associations. Article 4 states that
the family is “a basic unit of society and the natu-
ral environment for the growth and well-being of all
its members, particularly children and youth” and
as such “should be assisted and protected so that it
may fully assume its responsibilities within the commu-
nity”. Article 5 (c) recognizes the principle that social

« <49 »



32

Situating the right to development

progress and development requires “the full utilization
of human resources”, including the “active participa-
tion of all elements of society, individually or through
associations, in defining and in achieving the com-
mon goals of development”. The central role of
participation is emphasized throughout the text.
Parts Il and Il highlight the importance of promoting
collective structures or institutions through which indi-
viduals can exercise this right. Unlike the Declara-
tion on the Right to Development, the Declaration on
Social Progress and Development explicitly refers to
trade unions and workers’ associations (arts. 10 (q)
and 15 (b)), non-governmental organizations, coop-
eratives, rural associations, workers’ and employers'’
organizations, and women’s and youth organizations
(art. 15 (b)). It also places emphasis on the important
role played by the family (arts. 4 and 22). Article 15
(b) requires States to adopt measures “for an increas-
ing rate of popular participation in the economic,
social, cultural and political life of countries ... with a
view fo achieving a fully integrated national society,
accelerating the process of social mobility and consoli-
dating the democratic system”.

The principles of equality and social justice
formulated in articles 5, 6 and 7 lay the basis for
reforms in national and international justice, reflecting
the structural approach adopted by the Declaration
on the Right to Development. The primary and ulti-
mate responsibility for the development of develop-
ing countries lies within those countries themselves.
However, given the urgent need to narrow and close
the gap between the advanced and developing
countries, States have the duty to pursue internal and
external policies designed to promote social develop-
ment throughout the world and, in particular, to assist
developing countries in this regard (tenth preambular
paragraph).

At the national level, the State, which has the
primary role and ultimate responsibility of ensuring
the social progress and well-being of its own people,
also has the duty to introduce, inter alia, “ necessary
changes in the social structure” (art. 8), including the
adoption of legislative, administrative, institutional
and other measures to ensure the participation of
all sectors of society in defining and achieving the
common goals of development (art. 5 (c)); the realiza-
tion by all of all human rights, thus also recognizing
the indivisibility of human rights (arts. 18 (a) and 19
(@), (b), (c) and (d)); forms of ownership of land and
the means of production, based on the principles of
justice, equality and the social function of property
(arts. 6 and 18 (b) and (c)); full democratic freedoms

for trade unions; freedom of association and the
right to form other organizations of working people
(art. 20); just and equitable distribution of income
and wealth as a major goal and means of devel
opment (arts. 7, 10 (c), (e) and (f), 11, 16, 17 and
21 (a)). The Declaration also requires that, in planning
social development measures, as an integrated part
of balanced overall development planning States must
take into due account “the diversity of the needs of
developing and developed areas, and of urban and
rural areas, within each country” (art. 8), as well as
“differing regional conditions and needs, particularly
the development of regions which are less favoured
or underdeveloped by comparison with the rest of
the country” (arts. 14 and 17), indicating the
importance of comparing conditions prevailing in
different regions and among different sociocultural
groups.

The interrelationship between national and inter-
national justice is reflected throughout the text of the
1969 Declaration. Respect for the principle of self-de-
termination entails the corresponding duty of States to
cooperate with each other to create the international
conditions in which that right can be exercised, with-
out which national justice cannot be achieved.

In its fifth preambular paragraph, the Declaration
reaffirms the relationship between individual rights
and a just international order, acknowledging also
the relationship between development, human rights
and peace: “...[M]an can achieve complete fulfilment
of his aspirations only within a just social order and

. it is consequently of cardinal importance to accel-
erate social and economic progress everywhere, thus
contributing to international peace and solidarity.”
The sixth and seventh preambular paragraphs recog-
nize the interdependence between international and
national justice. The former states that “international
peace and security ... and social progress and eco-
nomic development ... are closely interdependent and
influence each other”, and the latter that “social devel-
opment can be promoted by peaceful coexistence,
friendly relations and cooperation among States”.

In view of this interdependence, the Declaration
spells out the rights and duties of States to create an
enabling international order and the principles on
which they should be based, including the establish-
ment of “new and effective methods of international
cooperation in which equality of opportunity should
be as much a prerogative of nations as of individ-
vals within a nation” (art. 12 (a)). Reference has been
made above to the principles defined in article 3,
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based on the fundamental right to self-defermination
and the principle of international solidarity. In addi-
tion, article 7 requires improvement in the position of
developing countries in international trade to increase
national income and advance social development;
article 9, concerted international action to supple-
ment national efforts; and article 10, the exploration,
conservation, use and exploitation—exclusively for
peaceful purposes and in the interests of all man-
kind—of areas beyond the limits of national jurisdic-
tion, such as outer space, the seabed and ocean floor
and the subsoil thereof.

The main goals include the creation of condi-
tions for rapid and sustained social and economic
development, particularly in the developing countries;
change in international economic relations; the estab-
lishment of international cooperation, based on equal-
ity of opportunity (art. 12 (a)); the elimination of all
forms of discrimination and exploitation and all other
practices and ideologies contrary to the purposes
and principles of the Charter of the United Nations
(art. 12 (b)); the elimination of all forms of foreign
economic exploitation (art. 12 (c)); and the equitable
sharing of scientific and technological advances and
a steady increase in their use for social development
(art. 13 (a)).

States are required to adopt concrete measures
to further these aims, including through formulation
of international policies and measures and establish-
ment of a just international order, based on equal-
ity, mutual advantage and strict observance of and
respect for national sovereignty. Concrete measures
to be adopted include provisions concerning techni-
cal, financial and material assistance to developing
countries, based strictly on socioeconomic criteria
free of any political considerations (art. 23 (b) and
(c)); technical, financial and material assistance for
the direct exploitation of their national resources and
natural wealth (art. 23 (d)); the establishment of a just
international trading system (art. 23 (e)); technical,
scientific and cultural cooperation and reciprocal uti-
lization of the experience of countries with different
economic and social systems and different levels of
development (art. 24 (b)); utilization of science and
technology and their transfer and exchange, includ-
ing know-how and patents, to developing countries
(art. 24 (c)); protection and improvement of the human
environment (art. 25 (a)); compensation for damages
resulting from aggression and illegal occupation of
territory (art. 26); general and complete disarmament
and the use of the resources released thereby for eco-

nomic and social progress, particularly for the benefit
of developing countries (art. 27 (a) and (b)).

The Declaration, adopted by the General Assem-
bly in resolution 2625 (XXV) of 24 October 1970,
reaffirms and elaborates upon the principle of equal
rights and self-defermination contained in the Charter
of the United Nations, reaffirmed in common article 1
of the two International Covenants on Human Rights
as the framework for the realization of the individ-
val rights contained therein, and subsequently incor-
porated in article 1 of the Declaration on the Right
to Development which, in its fifth preambular para-
graph, recalls United Nations instruments concerning
“further promotion of friendly relations and coopera-
tion among States in accordance with the Charter”.

The 1970 Declaration is essential to understand-
ing this fundamental principle and its international
corollary, the duty of international cooperation and
solidarity incumbent upon States, in accordance with
Articles 1, 55 and 56 of the Charter, which consti-
tutes the international dimension of the right to devel-
opment as defined in the Declaration. The principle is
recognized as having multiple dimensions, by virtue of
which “all peoples have the right freely to determine,
without external interference, their political status and
to pursue their economic, social and cultural develop-
ment, and every State has the duty to respect this right
in accordance with the provisions of the Charter”.

Politically, the expression of this principle may
take the form of sovereign and independent States,
the free association or integration with an independ-
ent State, or the emergence into any other political
status that is freely determined by the people them-
selves. The State is thus also endowed with “an inal-
ienable right” to freely choose and develop “its politi-
cal, economic, social and cultural systems, without
interference in any form by another State”. All States
“enjoy sovereign equality. They have equal rights and
duties and are equal members of the international
community, notwithstanding differences of an eco-
nomic, social, political or other nature.”

The foregoing implies that the right of peoples
to self-determination involves not only the completion
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of the process of achieving independence, but a con-
tinuing right that requires recognition of their right to
maintain, assure and perfect their full legal, political,
economic, social and cultural sovereignty.

This right of peoples gives rise to the correspond-
ing duty of States to recognize and promote it, through
international cooperation and solidarity. States are
required to bear in mind that “subjection of peoples
to alien subjugation, domination and exploitation
constitutes a violation of the principle, as well as a
denial of fundamental human rights, and is contrary
to the Charter”. Every State has the duty to cooper-
ate with other States; to promote, through joint and
separate action, universal respect for and observance
of human rights and fundamental freedoms, including
the self-determination of peoples; to bring a speedy
end to colonialism; and to render assistance to the
United Nations in carrying out its responsibilities to
promote friendly relations and cooperation among
States. In recognition of the relationship between
peace, development and human rights, the Declara-
tion also requires States to cooperate with one another
to maintain international peace and security and to
promote international economic stability and progress
and the general welfare of nations through, inter aliq,
the promotion of economic growth everywhere, but
with special emphasis on developing countries.

States have a legal duty to refrain from opposing
and impeding the exercise of the right to self-determi-
nation and any action aimed at the partial or total dis-
ruption of the national unity and territorial integrity of
any other State or country. However, the duty to pro-
fect sovereign and independent States does not apply
wherever colonial or alien domination exists under the
guise of national unity; it is conditional on the extent
to which the State is “possessed of a government rep-
resenting the whole people belonging to the territory
without distinction as to race, creed or colour”. The
Declaration also prohibits using or encouraging use
of economic, political or any other type of measures
to coerce another State in order to obtain from it the
subordination of the exercise of its sovereign rights
and to secure from it advantages of any kind.

In its final clauses, the Declaration stipulates that
the interpretation and application of the principles
relating to equal rights and self-determination, the use
of threat or use of force against the territorial integrity
or political independence of any State, the peaceful
settlement of international disputes and non-interven-
tion in the internal affairs of States are interrelated,
without prejudice to the provisions of the Charter or

the rights and duties of States or of peoples under the
Charter, and further declares that the principles of the
Charter, which are embodied in the Declaration, con-
stitute basic principles of international law.

The International Development Strategy pro-
claimed by the General Assembly in resolution 2626
(XXV) for the Second United Nations Development
Decade went beyond its predecessor in explicitly rec-
ognizing the interdependence of development and
human rights, including the right of peoples to self-de-
termination and the related concept of popular par-
ticipation: “The success of international development
activities will depend in large measure on [inter alia]
... the elimination of colonialism, racial discrimination,
apartheid and occupation of territories of any State
and on the promotion of equal political, economic,
social and cultural rights for all members of society”
(preamble, para. 5). Paragraph 78 underlines the
importance of popular participation and, hence, also
the need for structural reform: “Every effort will be
made to secure the active support and participation
of all segments of the population in the development
process.”

The importance of promoting national and
international justice is implicit in this acknowledge-
ment of the social content of development, reflect-
ing also a widespread perception of the failure of
traditional growth-oriented development strategies.
However, their interdependence is clearly stated
in paragraph 12, which stipulates that “equality of
opportunities should be as much a prerogative of
nations as of individuals within a nation”, echoing
the Declaration on Social Progress and Development,
which underlined the need for new and more effective
international cooperation.

The Strategy recognizes the universal right of
States to pursue their development in an enabling
international environment and the realization of the
right to self-determination as a prerequisite, including
to develop their own human and natural resources
(para. 10). However, the exercise of this right and
duty of States with respect to their peoples will require
as a precondition “concomitant and effective interna-
tional action”, without which the country’s efforts can-
not be realized. The duty of international cooperation
and solidarity is further recognized in the Strategy’s
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reaffirmation of the responsibility of economically
advanced countries to promote the development
efforts of developing countries in terms of a quantita-
tive target for the net transfer of resources (paras. 42

and 43).

The Declaration, adopted by the General Assem-
bly in its resolution 3201(S-VI), “one of the most
important bases of economic relations between all
peoples and all nations” (para. 7), is of significance
for the establishment of legal norms relating to the
right to development of peoples and States and the
trend towards recognition of developing countries as
a specific group of subjects of international economic
law. The objectives for international cooperation
defined in the Declaration and the principles upon
which it should be based are clearly reflected therein.
Paragraph 3 requires States to realize their rights and
fulfil their duties in “such a manner as to promote a
new international economic order based on sover-
eign equality, interdependence, mutual interest and
cooperation among all States”.

In the early days of the United Nations, concerns
about development in international law resembled
attempts by metropolitan Powers to manage and con-
trol colonial territories. They had claimed the right to
colonize overseas ferritories on the basis of the latter’s
“underdevelopment”; in the terms of the Covenant of
the League of Nations, “peoples not yet able to stand
by themselves under the strenuous conditions of the
modern world” should be placed under tutelage, their
development a “sacred trust of civilization”.

At a special session of the General Assembly
convened to study, for the first time, the problems of
raw materials and development, devoted to the con-
sideration of the most important economic problems
facing the world community, Member States pro-
claimed their united determination to work urgently
for the establishment of a new international economic
order that would correct inequalities and redress exist-
ing injustices, enable elimination of the widening gap
between developed and developing countries, and
ensure steadily accelerating economic and social
development and peace and justice for present and
future generations (third preambular paragraph),
thereby defining the objectives of international
cooperation for development.

The 1974 Declaration reflects the aspirations
of newly independent States and their emergence as
a powerful factor in all fields of international activity
through their association in the Non-Aligned Move-
ment and the Group of Seventy-Seven (G77), ena-
bling them to advance the interests of the peoples they
represented by challenging the prevailing normative
framework of international economic relations and its
attendant legal and political doctrines, proposing a
restructuring of the existing system that was “estab-
lished at a time when most of the developing countries
did not even exist as independent States and which
perpetuates inequality” (para.1). The widening gap
between developing and developed countries; the
“vestiges of alien and colonial domination, foreign
occupation, racial discrimination, apartheid and neo-
colonialism in all its forms”, which continued to be
“among the greatest obstacles to the full emancipa-
tion and progress of the developing countries”; and
the negative impact on developing countries of global
economic crises, particularly since 1970 (para.1),
had brought into prominence the close interrelation-
ship and interdependence between the prosperity of
developed countries and the development of develop-
ing countries (para. 2) and made it clear that political
independence can be meaningful only if it is accom-
panied by economic self-determination, implying the
right and duty of States to determine their own social,
political and economic goals, policies and systems,
without any external interference. Their capacity
to do so implied their enjoyment of permanent sov-
ereignty to control and develop their natural wealth
and resources. It had also become clear that the well-
being of present and future generations had become
more dependent on international cooperation based
on sovereign equality and the removal of the disequi-
librium between developed and developing countries
(para. 3).

The Declaration spells out the principles upon
which the new international economic order should
be founded, emphasizing respect for the right of peo-
ples to self-determination and the related principles
of sovereign equality of States, inadmissibility of the
acquisition of territories by force, ferritorial integrity
and non-interference in the internal affairs of other
States (para. 4 (a)). The right to self-determination and
the related principle of full permanent sovereignty are
defined in subparagraphs 4 (d) and (e respectively
as “[f]he right of every country to adopt the economic
and social system that it deems the most appropriate
for its own development and not to be subjected to
discrimination of any kind as a result”, and “[f]ull
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permanent sovereignty of every State over its natural
resources and all economic activities”, which includes
“effective control over them and their exploitation
with means suitable to its own situation, including the
right to nationalization or transfer of ownership fo its
nationals ... No State may be subjected to economic,
political or any other type of coercion to prevent the
free and full exercise of this inalienable right”.

The 1974 Declaration also spells out the corre-
sponding duties of States, which has two dimensions,
both with international implications. Firstly, it imposes
on States the obligation to respect the rights of peo-
ples under their jurisdiction to freely choose their politi-
cal status and freely pursue their economic, social
and cultural development. Paragraph 4 (r) declares
the need for developing countries to concentrate all
their resources for the cause of development. To this
end, the Declaration proceeds to identify principles
that reflect attempts to redress historical injustices
by asserting the right to permanent sovereignty over
natural resources, challenging the validity of conces-
sions and contracts concluded prior to independence
and denouncing the governance of the existing inter-
national economic order. Secondly, it reaffirms the
duty of States to cooperate with each other to pro-
mote universal realization of the right to development.
Paragraph 3 reaffirms the duty of the international
community to promote cooperation for development,
stating: “International cooperation for development is
the shared goal and common duty of all countries.”
Paragraph 6 evokes the need for a genuinely multi-
lateral United Nations capable of promoting a new
international order, based on sovereign equality and
international justice.

The Declaration also requires States to apply the
principles of equality, non-discrimination and social
justice in their international relations. Paragraph 4
(c) emphasizes the importance of participation at the
international level as a prerequisite for applying the
concept of participation in international relations to
States: “The new international economic order should
be founded ... [on] full and effective participation on
the basis of equality of all countries in the solving of
world economic problems in the common interest of
all countries.” There is an implicit recognition of the
social content of development and the social aspects
of the right to self-determination. The Declaration reit-
erates the notion that the realization of development
and human rights is inconceivable without effective
respect for the right of peoples to self-determination
and the establishment of an enabling international

order. Accordingly, paragraph 6 provides that imple-
mentation of the Declaration “is one of the principal
guarantees for the creation of better conditions for
all peoples to reach a life worthy of human dignity”.

Throughout the text, the Declaration defines the
rights of a group of States identified as “developing
countries”, indicating recognition of the developing
countries as a specific group of subjects of inter-
national economic law. In paragraph 5, it calls for
the implementation of obligations and commitments
assumed by the international community concerning
the “imperative development needs of developing
countries”. Paragraph 4 (c) requires particular atten-
tion to adoption of special measures for “the least
developed, land-locked and island countries, and
those most seriously affected by economic crises and
natural disasters”, and subparagraphs (h) and (i) of
the same article refer to States “which are under for-
eign occupation, alien and colonial domination or
apartheid”. The Declaration reaffirms the rights of
developing countries (arts. 4 (2) and 7) and of peo-
ples affected by, inter alia, “colonialism, foreign domi-
nation and occupation” (art. 5) as specific groups of
subjects of international law.

The fundamental purpose of the Charter of Eco-
nomic Rights and Duties of States, adopted by the
General Assembly on 12 December 1974 in resolu-
tion 3281(XXIX), was to promote the establishment of
a new international economic order based on equity,
sovereign equality, interdependence, common inter-
est and cooperation among all States, irrespective of
their economic and social systems, and to contribute
to the creation of conditions for the eradication of
injustices and inequalities, for social and economic
progress of the developing countries and of other
countries, and for the strengthening of world peace
and security.

It is among the legal instruments that give content
to article 28 of the Universal Declaration of Human
Rights, anticipating also provisions contained in the
Declaration on the Right to Development. Acknowl-
edging the interrelationship between human rights
and development, individual and collective rights,
and national and international justice, the 1974 Char-
ter declares that “equal rights and self- determination

of peoples”, “respect for human rights and fundamen-
tal freedoms” and “promotion of international social
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justice” are among the principles which shall govern
the economic, political and other relations among
States (chap. |, subparas. (g), (k) and (m)). Chapter I,
article 7, explicitly recognizes the interrelationship
between the duty of States to promote development
and human rights, including the right to development,
at the national level and their right to a just and equi-
table international order, and, hence, the correspond-
ing duty of all States, individually and collectively, to
cooperate in eliminating obstacles to the fulfilment of
their primary responsibilities towards their peoples.

Based on the fundamental importance of self-de-
termination as a prerequisite for the realization of the
right to development, the 1974 Charter recognizes
the State as a subject of international law and lays the
legal foundation of the new international economic
order on which bilateral and multilateral cooperation
among States in trade, finance, industry, science and
technology, as well as economic matters, should be
based and should develop. Article 1 proclaims the
sovereign and inalienable right of every State to
choose its economic system as well as its political,
social and cultural systems in accordance with the will
of its people, without outside interference, coercion
or threats; and article 2, its right to freely exercise full
permanent sovereignty, including possession, use and
disposal, over all its wealth, natural resources and eco-
nomic activities. Based on the principle of sovereign
equality, the 1974 Charter also recognizes their right
to participate internationally, as a prerequisite for the
realization of the right to development: “All States are
juridically equal and, as equal members of the inter-
national community, have the right to participate fully
and effectively in the international decision-making
process in the solution of world economic, financial
and monetary problems, inter alia, through the appro-
priate international organizations in accordance with
their existing and evolving rules, and to share in the
benefits resulting therefrom (art. 10).

A dimension of the right to self-determination
is reflected in the duty of States to respect the rights
of people under its jurisdiction to freely pursue all
aspects of their development. In anticipation of provi-
sions reflected in the Declaration on the Right to Devel-
opment, article 7 of the 1974 Charter provides that
the primary responsibility of the State is “to promote
the economic, social and cultural development of its
people”. To this end, each State has not only the right,
but also the duty “to choose its means and goals of
development, fully to mobilize and use its resources,
to implement progressive economic and social reforms

and to ensure the full participation of its people in the
process and benefits of development”.

Another aspect of the duties of States in promot-
ing the human right to development has to do with
their relations with other States. The 1974 Charter
reiterates the fundamental principle that economic
and social progress and development are the com-
mon and shared concern and responsibility of the
infernational community. Thus, States have a duty
to cooperate to promote universal realization of the
right to development. In this regard, the 1974 Char-
ter is more specific about the obligations and respon-
sibilities than the Declaration on the Establishment of
a New International Order of the same year. It lays
particular emphasis on States that have been subject
to external constraints in the pursuit of their rights.
Chapter | provides that relations among States shalll
be governed by a number of principles, including
“[rlemedying of injustices which have been brought
about by force and which deprive a nation of the
natural means necessary for its normal development”
(subpara. (i)). Article 16 (2) has an important bearing
on the question of the right of self- determination and
on the realization of the right to development, stipulat-
ing: “No State has the right to promote or encourage
investments that may constitute an obstacle to the lib-
eration of a territory occupied by force.”

The 1974 Charter recognizes developing coun-
tries as a specific group of subjects of international
economic law. Article 9 underlines the duty of all
States to cooperate for the promotion of economic
and social progress throughout the world, especially
of developing countries. Article 17 supplements the
general obligation of States to cooperate for devel-
opment with the duty of every State to cooperate with
developing countries’ efforts by providing favourable
external conditions and extending active assistance
“consistent with their development needs and objec-
tives, with strict respect for the sovereign equality of
States and free of any conditions derogating from
their sovereignty”. A similar obligation of all States is
contained in article 22. Articles 25 and 31 make spe-
cial reference to the duty of the “developed members”
of the international community to cooperate, given
“the close interrelationship between the well-being of
the developed countries and the growth and develop-
ment of the developing countries, and the fact that the
prosperity of the international community as a whole
depends upon the prosperity of its constituent parts”

(art. 31).
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General Assembly resolution 32/130, enti-
tled “Alternative approaches and ways and means
within the United Nations system for improving the
effective enjoyment of human rights and fundamental
freedoms”, was adopted on 16 December 1977. It
defined the concepts that should be taken into account
in approaching human rights questions within the
United Nations, including the indivisibility and inter-
dependence of all human rights and fundamental
freedoms and the requirement that equal attention
and urgent consideration be given to the implemen-
tation, promotion and protection of both sets of rights

(para. 1 (a)).

Acknowledging the relationship between human
rights and development, between individual and col-
lective rights, and between national and international
justice, the resolution also decided that lasting pro-
gress in the implementation of human rights depended
on sound and effective national and international
policies of economic and social development (para. 1
(b)); that priority should be given to finding solutions
to the mass and flagrant violations of human rights of
peoples and persons affected by situations such as
colonialism, domination and occupation, aggression
and threats against national sovereignty, national unity
and territory integrity, and to the refusal to recognize
the fundamental rights of peoples to self-determination
and of every nation to the exercise of full sovereignty
over its wealth and natural resources (para. 1 (e));
and that future activities of the United Nations would
be guided by, inter alia, the concept that realiza-
tion of the new international economic order was an
essential element for the effective promotion of human
rights and fundamental freedoms, which should be
accorded priority (para. 1 (f]). In its preamble, the
General Assembly expressed deep concern at the
“continuing existence of an unjust international eco-
nomic order which constitutes a major obstacle to the
realization of the economic, social and cultural rights
in developing countries”.

The Commission on Human Rights, in resolu-
tion 4 (XXXIIl) of 21 February 1977, recommended
that the Economic and Social Council invite the Secre-
tary-General, in cooperation with the United Nations

2 This section is abbreviated as the study in question is reproduced, in con-
densed form, in chapter 1 of the present publication.

Educational, Scientific and Cultural Organization
(UNESCO) and other competent organs, to under-
take a study of the international dimensions of the
right to development as a human right in relation to
other human rights based on international coopera-
tion, including the right to peace, taking into account
the requirements of the New International Economic
Order and the fundamental human needs. The report
(E/CN.4/1334) points out that the reference to the
right to development made in the resolution appeared
to imply the recognition of that right.

The Secretary-General’s report points to the
existence of a consensus on the view that the develop-
ment process requires not only economic growth but
the realization of human potentialities, requiring satis-
faction of both the material and non-material aspects
of development, based on equality and non-discrimi-
nation. The development process should be directed
fundamentally at the human person as the subject,
not object, of development and, hence, the ability to
participate fully in shaping his/her own reality. There
is also consensus that individual rights can only be
realized in harmony with the community, individual
and collective self-reliance being part of the process
(para. 27).

The study adopts a broad and comprehensive
approach to defining development and asserts that
respect for human rights is fundamental to the devel-
opment process, being both the condition and aim of
development (para. 129). Underlining the importance
of participation, selfreliance, equality and non-dis-
crimination, it places considerable emphasis on the
ethical aspects of the right to development: the pro-
motion of development is a fundamental concern of
every human endeavour; the Charter of the United
Nations recognizes the existence of a duty of inter-
national solidarity; the increasing interdependence of
all peoples underlines the necessity of shared respon-
sibility to promote development; promotion of the
universal realization of the right to development is in
the economic best interest of all States; economic and
other disparities are inconsistent with the maintenance
of world peace and stability; industrialized countries,
former colonial Powers and some others have a moral
duty of reparation to make up for past exploitation
(para. 38).

The study concludes, stating that “there is a very
substantial body of principles based on the Charter of
the United Nations and the International Bill of Human
Rights and reinforced by a range of conventions, dec-
larations and resolutions which demonstrates the exist-
ence of a human right to development in international
law” (para. 305). In addition to individuals, peoples
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and States, groups such as minorities are also the sub-
jects and beneficiaries of the right to development:
“Minority groups and their members have a right to
share in the development of the whole community,
without discrimination” (para. 91), thus recognizing
that a number of individual rights must ordinarily be
exercised through collective institutions. “An example
of the interaction between the collective and individ-
val aspects of those rights is the right to form trade
unions, which, while applying to the individual, can
only be satisfied through collective action” (para. 84).
Entities that have duties to promote realization of the
right to development include the international com-
munity, specialized agencies of the United Nations,
States, industrialized States and former colonial Pow-
ers, regional and subregional State groupings, trans-
national corporations, producers associations, trade
unions and individuals.

Reaffirming the interdependence between
national justice and international justice, the report
states that individual development can be achieved
only through satisfaction of collective prerequisites,
including “self-defermination and independence of
nations, liberation of peoples from colonialism, neo-
colonialism and alien economic and political domina-
tion; and action by the international community, States,
communities and other groups to provide access to
necessary resources and services” (para. 85).

The study emphasizes the central importance
of participation at all levels-local, regional, national
and international-as a prerequisite for the realization
of the right to development, and the reciprocal rela-
tionship between participation, on the one hand, and
human rights and economic and social development,
on the other (para. 230), and, hence, the need to
democratize institutions and decision-making pro-
cesses not only at the national level, but also at the
international level (para. 241).

The International Development Strategy for the
Third United Nations Development Decade, adopted
by the General Assembly in resolution 35/56 of 5
December 1980 reaffirms that developing countries
are subjects of international law and underlines the
relationship between human rights and development,
the individual and the collective, national and inter-
national justice, and the need for a new infernational
economic order and structural changes at the national

and international levels aimed at the democratization
of institutions and decision-making processes.

The relationship between development and
human rights is reflected throughout the text. Anticipat-
ing language subsequently incorporated in the Dec-
laration on the Right to Development, paragraph 8
defines development as a process that must promote
human dignity and states that its ultimate aim is “the
constant improvement of the well-being of the entire
population on the basis of its full participation in the
process of development and a fair distribution of the
benefits therefrom”, thereby recognizing the multidi-
mensional, dynamic and peoplecentred character
of development based on the principles of equality
and justice rather than on economic growth. Hence,
participation is given a central role in the develop-
ment process, paragraphs 8 and 51 emphasizing the
need to ensure the effective participation of the entire
population at all stages and, hence, the need for struc-
tural change to democratize institutions and decision-
making processes.

The Strategy recognizes the inferrelationship
between the international economic order and human
rights and development, and between national and
international justice, applying the principles of equal-
ity and justice also to States. The Strategy aims at
“the promotion of the economic and social develop-
ment of the developing countries with a view to reduc-
ing significantly the current disparities between the
developed and developing countries, as well as the
early eradication of poverty and dependency, which,
in turn, would contribute to the solution of international
economic problems and sustained global economic
development, and would also be supported by such
development on the basis of justice, equality and
mutual benefit” (para. 7). However, it also recognizes
that if the ultimate beneficiaries are to be the people
themselves, the drive for a new world order must
be accompanied by greater internal distributional
justice.

The Secretary-General’s study?® analyses the
general concept of a structural approach and certain

28 The Infroduction and Part one, Impact of some international factors on

realization of the right to development at the national and regional levels,
were issued as document E/CN.4/1421 in 1980; Part two, Promotion of
the right to development at the national level, and Part three, Promotion
of the right to development at the regional level (and containing conclud-
ing observations), were issued as document E/CN.4/1488 in 1981. The
paragraph references in this section refer to the latter document.
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structures and problems at the national level which
constitute obstacles to the realization of the right to
development, especially in developing countries. It is
based on the principle that it is the right and respon-
sibility of each State and, as far as they are con-
cerned, each nation and people to defermine freely
its own objectives of social development, to set its
own priorities and to decide in conformity with the
principles of the Charter of the United Nations the
means and methods of their achievement without any
external interference.

The structural approach helps demonstrate the
relationship between human rights violations, in par-
ticular the right to development, and the structures that
give rise to them. Human rights violations do not occur
in a vacuum. They are the “natural consequences of
systems rooted in injustice and inequality and which
are often created and reinforced by a range of con-
sciously pursued political, social and economic poli-
cies” (para. 13). Such policies are inconsistent with
the right to development; hence, those formulated to
promote realization of the right to development at the
national level must “focus as much on the democratic
transformation of existing political power structures as
on the quest for achieving more equitable economic
and social policies and structures” (para. 27).

Structures that facilitate realization of the right
to development at the national level are “those which
enable people to control their own destinies and to
realize their full potentials” (para. 15). States must
not only take concrete steps to improve economic,
social and cultural conditions, but do so in a man-
ner that is democratic in its formulation and equitable
in its results. The study emphasizes the fundamental
relevance of participation and equity. For instance,
land reform and related measures must be “under-
taken democratically and in such a way that both the
resources and the consciousness of the people are
mobilized. In particular, land reform measures should
be accompanied by respect for the right to freedom
of association and should provide for full peasant
participation in the discussion and implementation
of land-related policies” (para. 37). Non-discrimina-
tion is also an essential component of human rights
and, hence, of the right to development; in the case
of the latter, the concept has been linked to the princi-
ple of equality of opportunity (para. 195). However,
since formal equality of opportunity is not sufficient
for effective development, the promotion of the right
to development at the national level “requires positive
and unceasing efforts to eradicate racially discrimi-
natory practices and to promote social harmony and
well-being” (para. 198).

The report also highlights the interrelationship
between participation and human rights: “The full
and enduring realization of all human rights must be
predicated upon the ability of people to participate
in making the decisions which can control or alter the
conditions of their very existence. In the absence of
genuinely participatory structures and mechanisms a
true spirit of respect for human rights cannot prevail”
(ibid.). Component rights of participation include the
right to hold opinions, the right to freedom of expres-
sion and information, freedom of association and
the right to take part in the conduct of public affairs,
which are fundamental to realization of the right to
development. Effective development requires not only
absence of repression but also affirmative action by
States to introduce structural changes “conducive to
full popular participation” (para. 112).

The study furthermore reaffirms and underlines
the indivisibility and interdependence between civil
and political rights and economic, social and cul-
tural rights for realization of the right to development.
While the exercise of the various rights to participate
is crucial to ensuring satisfaction of the right to food
(para. 98), the “enjoyment of rights such as the rights
to food, health care and education, to mention only a
few, is essential for the effective exercise of civil and
political rights relating to participation” (para. 109).

The report also highlights the interdependence
between the right to development and the rights enu-
merated in the two International Covenants: “A devel-
opment strategy based on repression and the denial
of either civil and political rights or economic, social
and cultural rights, or both sets of rights, not only vio-
lates international human rights standards but is a
negation of the concept of development” (para. 139).
An approach which gives priority to economic growth
over human development objectives (which include
concepts such as equity, non-discrimination, social
justice, self-reliance) is incompatible with the human
rights obligations of States, in particular the right to
development (chap. IX). In this regard, the report is
unequivocal: “Any consciously designed development
strategy which directly involves the denial of funda-
mental human rights, in whatever name or cause it
may be undertaken, must be deemed to be a system-
atic violation of the right to development” (para. 159).
Moreover, “the persistence of conditions of underde-
velopment, in which millions of human beings are
denied access to sufficient food, water, clothing, shel-
ter and medicines and are forced to live in conditions
which are incompatible with their inherent human
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dignity, clearly represents a gross and massive viola-
tion of human rights” (para. 160).

The study, entitled The Right to Self-Determina-
tion: Implementation of United Nations Resolutions,??
was prepared by Héctor Gros Espiell, Special Rappor-
teur of the Sub-Commission on Prevention of Discrim-
ination and Protection of Minorities. It focuses on the
right of peoples to self-determination as a prerequisite
for the realization of the right to development and as
the basis for recognition of the right to development as
encompassing economic, social, cultural and political
dimensions.

The right to self-determination is a continuing
right, its implementation involving not only the com-
pletion of the process of achieving independence or
other appropriate legal status by the peoples under
colonial and alien domination, but also their right to
maintain, assure and perfect their full legal, political,
economic, social and cultural sovereignty (para. 47).
It has lasting force, does not lapse once it has been
exercised to secure political self-determination, and
extends to all fields, including economic, social and
cultural affairs. The political, economic, social and
cultural aspects of the right are interdependent and
indivisible: “each of them can only be fully realized
through the complete recognition and implementation
of the others” (para. 113).

lts economic content is expressed, firstly, “in the
right of peoples to determine, in freedom and sover-
eignty, the economic system or regime under which
they are to live”. It will be “of lasting efficacy and will
continue to take effect in the future ... in view of all the
neocolonialistic and neo-imperialistic schemes, what-
ever form they may take, to dominate the new States
which have come into being as a result of the exercise
of the right to political self-determination, through their
power or unlawful intervention in the economic field”
(para. 135). The economic content of this right also
finds expression in the right fo permanent sovereignty
over natural resources, which includes “problems
raised by nationalizations and the harmful activities
that may be undertaken in this area by transnational
or multinational enterprises” (para. 136). The eco-
nomic content applies equally to peoples who have
not yet achieved independence and those who have
formed independent States (para. 137).

2% United Nations publication, Sales No. E.79.XIV.5.

As for the social aspect of the right to self- defer-
mination, “every people has the right to choose and
determine the social system under which it is to live,
in accordance with its free and sovereign will and
with due respect for its traditions and special charac-
teristics” (para. 152). It is based, particularly, on the
principle of social justice, which contains both individ-
val and collective dimensions that are interdependent
and indivisible. All people are entitled to social justice
which, “in its broadest sense, implies the right to the
effective enjoyment by all the individual members of a
particular people of their economic and social rights
without any discrimination whatsoever” (para. 153).
Since the right to development is based on the right
to self-determination, which includes social aspects,
development cannot be seen merely as economic
growth. Therefore, “development, which is not the
same as mere economic growth, is inconceivable
without effective respect for the right of peoples to
self-determination” (para. 155).

As for its cultural aspects, “Every people ... has
the right to determine and establish the cultural regime
or system under which it is to live; this implies rec-
ognition of its right to regain, enjoy and enrich its
cultural heritage, and the affirmation of the right of all
its members to education and culture” (para. 158).
The right applies equally to peoples subject to colonial
or alien domination and those who have achieved
independence. The cultural aspects are essential for
effective participation “in order that a people may be
aware of its rights and consequently be fully capable
of fighting for their recognition and implementation”
(para. 160). Implicit in this affirmation is the idea that
all aspects of development are interdependent and
indivisible.

The study reaffirms that the realization of the
collective right to self-determination is a prerequisite
for the enjoyment of individual rights: “The effective
exercise of a people’s right to self-determination is
an essential condition or prerequisite ... for the gen-
vine existence of other human rights and freedoms.
Only when self-defermination has been achieved
can a people take the measures necessary to ensure
human dignity, the social and cultural progress of all
human beings, without any form of discrimination”

(para. 59).

Concerning its importance for the realization
of the right to development, the study states that the
full recognition and effective exercise of the right of
peoples to self-determination and the elimination of
colonialism and neocolonialism are prerequisites for
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development: “The legal acceptance and truly effec-
tive exercise of the right to complete development of
peoples struggling for their self-determination—a right
which is, of course, also held by States, especially the
developing States—can be achieved only if the right
of peoples to self-determination is recognized and
implemented” (para. 144).

The right to development has individual and
collective dimensions: “[The] right to the full develop-
ment of the individual—which has made it possible to
describe the right to development very properly as a
fundamental human right—is a basic one which at the
same time conditions and implies the right to devel-
opment of developing States and peoples. The pro-
gress of the latter is justified inasmuch as development
serves fo improve the economic, social and cultural
circumstances of every human being” (para. 42). At
the same time it demonstrates that the individual and
collective aspects of the right to development may be
indivisible. Individual rights must often be exercised
through collectivities.

The right to self-determination entails the corre-
sponding duty of States and the international commu-
nity to recognize and promote it. States have a duty
to cooperate not only to ensure the right of peoples
under foreign domination to political independence,
but also to ensure that “those peoples which have
already become independent ... achieve their com-
plete sovereignty and full development” (para. 61).

In May 1974, the Economic and Social Council,
on the recommendation of the Commission on Human
Rights, authorized the Sub-Commission to designate a
special rapporteur to carry out the above study, pre-
viously approved by the General Assembly in resolu-
fion 3070 (XXXVII).

The study, undertaken by Aureliv Cristescu as
Special Rapporteur and entitled The Right to Self-
Determination: Historical and Current Development
on the Basis of United Nations Instruments,*° under-
lines the central importance of the right to self-determi-
nation as a prerequisite for the realization of the right
to development, permanent sovereignty over natural
wealth and resources constituting the basic element
of both: “Responsibility for development lies primarily
with the developing countries themselves, which must

30 See footnote 2 above.

mobilize to this end all their wealth and resources,
but their permanent sovereignty over their wealth
and resources must be respected and strengthened,
permanent sovereignty being also a basic factor for
their economic and social development and their
political independence” (para. 699). Hence, respect
for permanent sovereignty is a prerequisite for the
realization of the right to development and the right
to self-determination (para. 709), as reflected also in
article 1 (2) of the Declaration on the Right to Devel-
opment.

The study further underlines the interrelationship
and interdependence between the right to self-deter-
mination and human rights: States have an obligation
to respect the right of peoples freely to determine their
political status and to pursue their economic, social
and cultural development as the enjoyment of the right
to self-determination is essential to the exercise of all
individual rights and freedoms. However, since the
right to self-determination also implies “that Govern-
ments owe their existence and powers to the assent of
their people”, its realization also requires respect for

human rights (para. 692).

Anticipating the provisions of the Declaration,
the study goes on to define and elaborate the various
concepts incorporated in the right to development. It
defines development as a concept going beyond eco-
nomic growth and the mere raising of material stand-
ards of living—the human person being the central
subject of the right to development—and focuses on
how national and international decisions are made,
who reaps the benefits of socioeconomic change, and
external constraints on a country’s freedom to direct
the course of its own socioeconomic change:

The real purpose of the new international economic order
is not the material growth of nations, but the development
of all men and women in every way, in a comprehensive
cultural process involving profound values and embracing
the national environment, social relations, education and
welfare; in other words, the achievement of man’s economic,
social and cultural rights, or human development, for the
benefit of man, must be the central factor in the development
process. He is the key factor in economic and social devel-
opment, which must be directed towards fulfilling the needs
of an evolving and constantly diversifying human existence,
and the unhampered affirmation, at all levels, of the human
personality (para. 708).

The right to development is “a means of ensur-
ing social justice at the national and international
levels, a better distribution of income, wealth and
social services, the elimination of poverty and the
improvement of living conditions for the whole popula-
tion” (para. 707). To do this, there must be an expan-
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sion of the national product and social and economic
policies aimed at equal distribution of income and
wealth. However, income redistribution through trans-
fers and social services are merely corrective meas-
ures. The establishment of democratic structures will
be necessary for the achievement of greater equality
since, “the initial organization of the distribution of
income is a determining factor in its structure and the
principal instrument for the achievement of greater
equality, having direct impact on the level of income
and wealth of individuals and groups” (ibid.).

The driving force of development being peoples
and nations themselves, development must be defined
within each specific context, based on popular par-
ticipation: “Development can be neither exported nor
imported ... it implies the taking into account of many
economic, technical and social parameters and a
choice of priorities and growth rates on the basis of
a knowledge of specific needs, conditions and pos-
sibilities, and the participation of the whole commu-
nity, animated by a common ideal and by individual
and collective creativity, in the search for the solutions
which are best adapted to the local conditions, needs
and aspirations” (para. 711). It will be necessary to
create structures and institutions to “ensure the crea-
tive participation of the people, fairness in the distri-
bution of the fruits of development and the focusing
of all efforts on the main directions of development”

(ibid.).

Changes in infernational structures will also
be necessary as social justice at the national level
is closely linked to social justice at the international
level: for the “genuine promotion of fundamental
human rights and ... economic, social and cultural
development, it is imperative to establish a new inter-
national economic order based on the sovereign
equality of States and respect for the equal rights of
all peoples, an order that also guarantees the inte-
grated economic, social and cultural development of
every people and every State, in accordance with its
aspirations to progress and well-being” (para. 701).
However, because of the close correlation between
the prosperity of developed countries and the growth
and development of developing countries, the devel-
opment and well-being of individuals and peoples will
depend “on the existence among all the members of
the international community of a spirit of cooperation
based on sovereign equality and the elimination of
the imbalance between them, on the realization of
their aspirations and on the right of all peoples to
ensure their political, economic, social and cultural
development” (para. 707).

The study emphasizes that the realization of
the right of peoples to self-determination is essential
to achieving a more just and equitable international
order (para. 713): “The right of peoples to self-determi-
nation has acquired importance as an essential pillar
in the construction of the new infernational economic
and political order, since the political, economic,
social and cultural problems of mankind are intimately
linked and call for concerted action and because
economic emancipation is an essential factor for the
elimination of political domination” (para. 696). The
democratization of infernational structures, i.e., a
new international political order, will be necessary to
ensure effective participation of developing countries
in the preparation and adoption of decisions concern-
ing the international community (para. 698).

The major objective of The New International
Economic Order and the Promotion of Human Rights®’
by Radl Ferrero, Special Rapporteur on the Sub-Com-
mission, was to demonstrate the fundamental links
which exist between the achievement of full respect
for human rights and the establishment of an equita-
ble international economic order, and to lay the basic
groundwork for the future examination of specific
issues, such as the study on the right to food as a
human right.

The study reaffirms the link between human
rights and development: “Development is a concept
which ought to focus on the human element, on peo-
ple, who must be both its agents and its beneficiaries,
and it should be based on the individual definition
which each society forms of it, founded on its own val-
uves and objectives” (para. 293). It also reiterates the
material and non-material aspects of development:
“'[D]evelopment’ should not be interpreted solely
in terms of economic and material well-being but in
much broader terms covering the physical, moral,
intellectual and cultural growth of human beings”

(para. 292).

Pointing out that the existing unjust interna-
tional economic order is an obstacle to realization
of the human rights and fundamental freedoms pro-
claimed in the Universal Declaration of Human Rights
(para. 142), the study underlines the importance of
establishing, as a prerequisite, a new international

31 United Nations publication, Sales No. E.85.XIV.6.
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economic order centred on the human being, the ulti-
mate goal of which is respect for human rights and
fundamental freedoms (para. 286). Its objective “is
not only the reassessment of things and their more
equitable distribution, but also the development of all
men and of all aspects of man, in a global cultural
process which embodies values and encompasses
the national context, social relations, education and

well-being” (para. 284).

The study reaffirms the principle, contained in
the Charter of the United Nations, that economic
and social progress and development are the shared
concern and responsibility of all States. Based on the
universally recognized right of peoples to freely deter-
mine their political status and freely pursue their eco-
nomic, social and cultural development in an environ-
ment which is conducive to that process, States have
a duty of solidarity to establish a new order based
on two important sets of principles: “(i) sovereign
equality of States, self-determination of all peoples,
inadmissibility of the acquisition of territories by force,
and territorial integrity; and (ii) the right of the devel-
oping countries and the peoples of territories under
colonial and racial domination and occupation to
achieve their liberation and to regain effective control
over their natural resources and economic activities”
(para. 148). It is implicit in the right to development
that States should agree to assist one another when
external factors obstruct the effective implementa-
tion of human rights (para. 287). One of the most
important recommendations of the study concerns the
impact on human rights of the policies and practices
of the major international financial institutions, notably
the World Bank and the International Monetary Fund
(IMF), in which developing countries do not have the
right to equal participation.

Realization of the right to development requires
that democratization of international structures is
accompanied by democratization of national struc-
tures: “greater internal distributional justice must be
achieved in the developing countries so that the ulti-
mate beneficiaries of the drive for a new world order
will be the people themselves” (para. 152). The con-
cept linking structural change at both levels—and,
hence, the central element and prerequisite for real-
ization of the right to development—is participation.
At the national level, “one method whereby human
rights can be truly and effectively safeguarded inter-
nally is through fair participation in which the people
can express their own will in a free and responsible
manner, thus enabling all the members of the com-

munity to fulfil themselves and exercise conscious
freedom of choice. Workers and their organizations
should participate not only in the management of pub-
lic, economic, social and cultural aoffairs as part of
the democratization of the State, but also in the deci-
sion-making processes of economic, labour and social
planning, in the determination of social development
goals and in the creation of conditions for achieving
those goals” (para. 288). The principle must similarly
apply to participation of developing countries at the
international level (para. 160).

Reflecting the growing international recognition
of development as a people-centred multidimensional
process, the 1982 report of the Working Group (E/
CN.4/1489) defines development as “a concept
going beyond economic growth or development per

se”, and is not satisfied merely by raising material
standards of living (paras. 18 and 27).

It emphasizes the role of individuals as subjects
of development: “all individuals must be accorded by
States the guarantees necessary to the exercise of civil
and political rights [and] ... equality of opportunity
in their access to the means and resources necessary
for [their] development” (para. 28). At the same time,
the Working Group recognizes the collective aspects
of the right to development and points out that the
individual and collective aspects of the right to devel-
opment may in fact be indivisible, as in the case of
the right to self-determination, because the right must
ordinarily be exercised through economic, social and
cultural institutions (para. 15). It indicates that the
right to development might also be exercised by “vil-
lage bodies and cooperatives and other mediating
structures” at the local level (para. 17).

The Working Group provides a broader mean-
ing to the right to participate (para. 35) than that in
either article 25 of ICCPR (“take part in the conduct of
public affairs, directly or through freely chosen repre-
sentatives”) or article 21 of the Universal Declaration
of Human Rights (“take part in the government of his
country, directly or through freely chosen representa-
tives”). The right to participate is extended to include
collective entities and to economic, social and cultural
affairs. Unless “all segments” of the national popula-
tion are included in the process on equal terms, socio-
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economic change will simply result in new inequalities
and further violations of human rights (para. 42).

The report emphasizes the important link
between the right to development and international
solidarity. It states that, in the view of several experts,
the right to development “is a human right which cre-
ates specific obligations and, in particular, entails a
duty for all States in the international community to
practice solidarity with each other” (para. 27).

In 1985, at the fortyfirst session of the Com-
mission on Human Rights, the Working Group con-
tinued its work on the draft declaration on the right
to development. In its report to the Commission
(E/CN.4/1985/11), it was stated that within the
group “the general view was that the right to develop-
ment has both an individual and a collective dimen-
sion” (para. 20). The Working Group had before it a
proposed draft declaration submitted by the experts
from the non-aligned countries containing a more
forceful definition of the right to participate, which
not only suggested that popular participation should
be recognized as a right but also that it relates to
both development and human rights. According to
article 10, paragraph 1, of the proposal (annex Il to
the report), “States should take appropriate action to
provide a comprehensive framework for popular par-
ticipation in development and for the full exercise of
the right to popular participation in its various forms
which is an important factor of development and of
the full realization of civil and political rights as well
as economic, social and cultural rights.”

The proposal was also more explicit about State
responsibility with regard to the role of groups and
minorities in the realization of the right to develop-
ment. It stated that “particular attention should be paid
to the interests, needs and aspirations of discriminated
and disadvantaged groups” (art. 9 (2)).

A comparison of the non-aligned proposal on
the new international economic order and a joint pro-
posal contained in the draft declaration submitted by
the experts from the Netherlands and France (annex
Ill) on the subject are of interest to the manner in which
article 3 (3) of the Declaration was formulated. Arti-
cle 8 of the non-aligned proposal stated that “it is nec-
essary to take as a matter of priority adequate mea-

sures fowards the establishment of a new international
economic order”, whereas the Dutch/French proposal
makes no specific reference to the new international
economic order, referring only to “international instru-
ments which reflect a consensus among States with
different economic and social and political systems”
(art. 10).

The non-aligned proposal contained a more
robust clause on State responsibility for development
than that reflected in the Declaration. Both proposals
make fairly strong statements with regard to national
Governments having primary responsibility for devel-
opment. The Dutch/French proposal states that national
governments have the primary responsibility to see that
development takes place (art. 7), but does not refer to
international responsibility. The non-aligned proposal
refers to infernational responsibility, but establishes a
hierarchy by providing that it is each State that has
primary responsibility: “Each State has the primary
responsibility to ensure the full realization of the right to
development within its territory” (art. 9 (1)).

The non-aligned proposal was also concrete
with regard to implementation of the Declaration
within international organizations and agencies. Arti-
cle 13 states: “In the formulation of strategies and
programmes designed to promote development, inter-
national organizations and agencies should take this
Declaration into account.”

The study, “Popular participation in its vari-
ous forms as an important factor in development
and in the full realization of all human rights” (E/
CN.4/1985/10), uses the term “participation” more
broadly than either article 25 of ICCPR or article 21
of the Universal Declaration of Human Rights. It states
that it relates to all aspects of social, political, eco-
nomic and cultural affairs affecting individuals and
includes the whole process of decision-making con-
cerning development, as well as evaluation and the
sharing of benefits (para. 25 (e) and (f) (i) and {ii)).
Moreover, participation should take place with full
respect for human rights, without any discrimination
and giving special attention to groups, which have
so far been kept apart from genuine participation
(para. 25 (d)).

The study also points to the interrelationship
between participation and human rights, including
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the right to self-determination. Popular participation
is an essential means of promoting development and
ensuring full exercise of human rights, and is an end
in itself (para. 25 (b)): “... the relationship between
popular participation and human rights is more often
than not reciprocal: respect for certain rights is indis-
pensable if genuine participation is to develop; and
reciprocally, the more participation is organized, the
more the awareness of fundamental rights is accen-
tuated and the stronger the demand for institutional
safeguards designed to protect them” (para. 61). It
emphasizes the importance of the continued associ-
ation of people in the exercise of the right to self-de-
termination even after gaining political independence
(para. 70). Civil and political rights such as freedom
of expression and information, and freedom of assem-
bly and association are closely related to popular
participation: “The very motivation to participate in
public affairs can develop only through exposure to
seminal information and ideas concerning the dignity
of the human person within his community and his
fundamental human rights” (para. 74).

Moreover, “participatory aspirations express
themselves, at first, in assemblies, large or small,
which lead normally to more permanent groupings
and associations” (para. 82). The same is true for
economic, social and cultural rights and participation.
The exercise of rights such as the rights to employ-
ment and work, social security, housing, environmen-
tal protection, health and culture are ordinarily exer-
cised through institutions which ensure participation
of various social and economic sectors, other groups
and indigenous peoples. Effective participation thus
often takes place through collective institutions, and
individual rights are exercised through the realization
of collective rights such as the right to self-determina-
tion, the right to form and join trade unions, and the
rights to assembly and association.

The Declaration on the Right to Development
continues to retain its relevance and validity. Today’s
global reality is fundamentally no different from the
one faced by the authors of the Declaration which
inspired the drafting of the text, and which was char-
acterized by Cristescu and Ferrero in 1981 and
1983. International relations continue to be based
on unequal power relationships, and economic and
financial globalization, based on the same growth-ori-
ented economic model, instead of bringing about the
promised well-being for all, has intensified disparities,

provoking at the same time the unprecedented sys-
temic global crisis that we are witnessing today.

Within the United Nations, the right to develop-
ment is an extension of the decolonization debate.
The Declaration reflects the aspirations of its princi-
pal architects, the newly independent States that had
entered the international scene as a result of the decol-
onization process, to consolidate their newly won
political independence with economic independence.

The concept first affirmed itself in the context of
global economic crises, with their negative conse-
quences for developing countries, the widening eco-
nomic and other disparities between them and the
developed world—bringing into prominence the inter-
dependence between the poverty of the one and the
prosperity of the other—and the widespread failure
of traditional growth-centred, profit-oriented develop-
ment strategies to achieve social well-being. At the
same time, the emergence of the newly independent
States as a powerful factor in all fields of international
affairs enabled them to challenge the prevailing nor-
mative framework of international economic relations
and its attendant legal and political doctrines and to
propose the restructuring of a system that was estab-
lished prior to their existence as independent States
and which perpetuated multiple inequalities.

The transformation of the global political land-
scape manifested itself in the work of the United
Nations in the 1960s and 1970s, through diverse
initiatives by the Non-Aligned Movement and its sup-
porters to define the norms and principles that should
govern relations between States and ensure that their
concerns are reflected within the United Nations. The
objective was to further define the norms and princi-
ples contained in the Charter and to incorporate them
in international instruments. They would subsequently
constitute the legal foundation of the Declaration,
but would also form the basis for a different kind of
infernational cooperation, one that would operate in
a way that would promote the development of peo-
ples and countries emerging from centuries of colonial
domination, external aggression and apartheid.

The language of the Declaration, which draws
heavily upon documents adopted by the United
Nations, underlines this continuity and coherence. It
is inspired by the indigenous, cultural and historic her-
itage of newly independent peoples, their traditions,
know-how and technology, and reflects their rejection
of an alien—and alienating—ideology of a “single
model” of development and an international division

« <49 »



The emergence of the right to development 47

of labour that responds to the material needs of an
economic system developed in Europe and imposed
on developing countries by former colonial Powers,
Powers that emerged after the Second World War,
and the international institutions that they continued
to dominate.

The Declaration defines development in broad
and comprehensive terms, as a complex, subjective,
multidimensional, integrated, and dynamic process,
which, through multiple interactions in the economic,
social, cultural and political spheres generates con-
tinuous progress in terms of social justice, equality,
well-being and respect for the fundamental dignity
of all individuals, groups and peoples. Based on the
principles of equality of rights and self-determination
of peoples, the human person and all peoples are
recognized as central subjects—rather than objects—
of development, its driving force and its architect.
Such development cannot be exported or imported,
but must be based on popular participation, on the
basis of equality, in a process of integrated economic,
social and cultural development, in accordance with
peoples’ aspirations to progress and well-being.

While self-determination is generally thought of
as a single, indivisible and inalienable right of peo-
ples, it has many aspects. It is not only the culmination
of the process of achieving independence and estab-
lishing a State, but a continuing process that requires
recognition of those States’ right and duty to maintain,
assure and perfect their full legal, political, economic,
social and cultural sovereignty, without external inter-
ference. However, the capacity to do this depends on
their enjoyment of permanent sovereignty to control
and develop their natural wealth and resources for
the well-being of their own peoples. If any of these
elements is missing, the right to self-determination has
not been realized, in legal or practical terms. The
mere formation of a State does not, in itself, lead to
the full realization of this right unless the State enjoys
genuine and continuing freedom of choice, within the
bounds of international law.

The Declaration on the Right to Development is
founded first and foremost on the Charter of the United
Nations, upon which it draws for its fundamental prin-
ciple: equal rights and the right of peoples to self-de-
termination and its international corollary, sovereign
equality. These are vital concepts, since they constitute
the unique basis upon which friendly relations and
cooperation between States can develop; a requisite
for resolving problems of an economic, social, cultural
and humanitarian nature and promoting respect for

human rights and fundamental freedoms for all, with-
out discrimination. The narrow correlation established
during the debate between the right to development
and these two vital elements reflects recognition of the
need for a just and equitable international order in
order for all peoples to be able to fully exercise their
human rights, including the right to development, in
accordance with their own aspirations and realities.

Since the era of decolonization, there has been
growing appreciation within the United Nations sys-
tem of the critical role of genuine equality in inter-
national economic relations for ensuring continuing
freedom of choice, and growing recognition of devel-
oping countries as a specific group of subjects of inter-
national economic law. Discrimination against States
and peoples at the international level has the same
adverse effect as discrimination against individuals
and groups within States: it perpetuates inequalities
of wealth and power, and constitutes an obstacle to
addressing inequalities through the process of devel-
opment. Although discrimination against States is,
in strict legal terms, an issue of self-determination,
friendly relations and solidarity, rather than a human
rights question, discrimination at the national and the
international levels is inextricably linked owing to its
effects on individual human beings.

Given the continuing unequal power relationship
between developed and developing countries, the duty
of international cooperation and solidarity is a shared
responsibility of States, without which development
and social well-being for all, without discrimination,
will remain unattainable. Respect for the principle of
sovereign equality of States continues to be relevant
today for the democratization of international struc-
tures and institutions and the elimination of political
domination. Globalization led by transnational cor-
porations and financial institutions from the rich indus-
trialized countries has accentuated existing disparities
between developed and developing countries, at the
same time increasing social inequalities within coun-
tries. Because of their weak and vulnerable position
within the global order, the serious systemic crisis we
are experiencing today, with its global implications, is
having an unequal impact on developing countries in
the same way that it is affecting the weakest and most
vulnerable social sectors within countries. Cristescu’s
words continue to be relevant to today's reality: “If all
nations were equal in size and power, the principle of
the sovereign equality of States would be less impor-
tant than it is ... Through the application of the prin-
ciple of sovereign equality, international law should
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protect these new States and their peoples from any
arbitrary action and afford them genuine equality.”?

In the understanding of the States that champi-
oned the Declaration, international cooperation cannot
be summarized merely as “public development aid”.
The Declaration requires all States, individually and col-
lectively, to adopt, as a priority, international policies
aimed at human-entred development; there is no men-
tion of “conquering markets” or victory in “economic
wars”. It draws upon the fundamentals of international
low and pursues humanistic and egalitarian priorities
which, in principle and in law, are—or should be—an
integral part of development. The duty of international
cooperation as applied to the right to development is
multifaceted. It not only requires systematization, but
further development and codification. The Declaration
provides that States have the primary responsibility for
the creation of national and international conditions
favourable to the realization of the right to develop-
ment, as well as the duty to cooperate with each other
to ensure development and eliminate the obstacles to
development, and to exercise their rights and duties in
a manner that promotes a new international economic
order and encourages the observance and realization
of human rights (art. 3).

The normative character of the Declaration on the
Right to Development is clearly linked to aspects that
render it legally binding, although it is not a multilateral
treaty. Apart from the numerous sources of international
law, certain aspects of the right have become part of
customary law, evidenced by intergovernmental and
multilateral agreements in the area of development
cooperation including, inter alia, United Nations strat-
egies and programmes for development, the estab-
lishment and development of an entire system of cen-
tralized multilateral organs and auxiliary organs, and
specialized agencies. Even though the controversy on
the Declaration’s legal validity continues, the principles
at the core of the right to development remain current
and, in multiple ways, continue to inspire the actions of
numerous States and social organizations. In fact, the
principles contained in the Declaration assume new rel-
evance in the contemporary context of globalization.

32 Cristescu, The Right to Self-Determination (see footnote 2), pp. 165-166.

In its preamble, the Declaration recalls the legal
sources upon which it is founded, with the Charter
of the United Nations at its core, but also relevant
international accords, conventions, treaties, dec-
larations, resolutions, recommendations and other
instruments of the United Nations and its specialized
agencies, some of which have been examined in the
present paper. The sources are, therefore, numerous,
belonging to both “positive” and “soft” law. It would
be an error to erect an impermeable barrier between
these two important orders of international law.
The major sources of the principles upon which the
Declaration is based were solemnly adopted by an
overwhelming majority of States Members of the
United Nations, with rare opposition and/or few
abstentions.

The Declaration is, hence, the result of a com-
plex process: (a) the aspiration of newly established
States to be free and independent and to establish
democracy in international relations in which they
enjoy equality with other States; (b) the interna-
tional recognition of the impossibility of separating
political independence from sovereign economic,
social and cultural independence; (c) the failure
of an alien, growth-centred, profit-oriented devel-
opment strategy based on an unequal and unjust
international division of labour to eliminate inequal-
ities and promote social well-being, which has been
clearly demonstrated in the light of the widespread
systemic crisis of today with its multiple economic,
financial, social and ecological dimensions; (d) the
recognition that the human person, and all peoples,
are subjects, not objects, of development and, con-
sequently, the indigenous, multidimensional, struc-
tural and dynamic character of development; and
(e) the recognition of the interrelationship and inter-
dependence between development, human rights
and peace.

As a framework for the development of a society
based on equality and social justice, which reflects
the aspirations of the human person and all peoples,
the Declaration on the Right to Development continues
fo retain its pertinence and validity.
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Report of the Global Consultation on the Right to Development as a Human Right’

Since the Declaration on the Right to Development
was adopted by the General Assembly in December
1986, international lawyers have expressed concern
about a variety of theoretical and technical aspects of
the right to development. Some of these views were
reflected in the introductory statements made by legal
experts at the Global Consultation. While not chal-
lenging the concept or casting doubt on its value and
validity as a human right, these concerns have centred
on three questions: What is the exact substance of the
right to development? Who are its beneficiaries? and
How can it be implemented within and by the human
rights programme?

A number of legal observations were made on
the substance and content of the right to development.

! In accordance with Commission on Human Rights resolution 1989/45, the
Secretary-General organized in Geneva from 8 to 12 January 1990 a
global consultation on the realization of the right to development, to focus
on the fundamental problems posed by the implementation of the Decla-
ration on the Right to Development and the criteria and mechanisms for
identifying, evaluating and stimulating progress. Forty-eight papers were
presented by leading authorities from all regions; senior United Nations
officials made statements and 32 speakers took the floor. Fifty-one coun-
tries sent representatives, as did 12 United Nations bodies, specialized
agencies and international organizations and 40 non-governmental organ-
izations. This chapter reproduces paragraphs 77-207 of the report on the
Global Consultation submitted to the Commission on Human Rights at its
forty-sixth session (E/CN.4/1990/9/Rev.1), edited for the present publi-

cation. Footnotes have been omitted.

A distinction was made, on the one hand, between
the interdependence and interrelationship of all
human rights, including the right to development, and
the consequent demand for respect for human rights
in the development process and, on the other hand,
the separate content of the right to development. With
regard to the latter category, a human right should not
be confused with the status and rules of the interna-
tional economic order, which was an area tradition-
ally assigned to inter-State relations, even though that
order might favour one group over another. Neverthe-
less, the international community had an obligation to
intervene and correct obstacles to the right to devel-
opment to the degree that they could be clearly and
specifically identified. Additional obstacles included
massive and flagrant violations of human rights and
threats of war and of continued damage to the envi-
ronment.

Relating to the beneficiaries of the right to devel-
opment, objections were raised to States being con-
sidered as beneficiaries because a State could not by
definition be the subject of a human right. Instead,
emphasis was placed on the individual and collective
rights aspects of the 1986 Declaration, which indeed
referred to the human person as the central subject
of development. Further difficulties of a legal nature
were brought up in connection with the identification
of the content of the individual’s right to development.
Apart from the realization of individual rights in the
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civil, cultural, economic, political and social fields,
which were integral to the right to development, the
exact substance of an implementable individual right
to development could not be easily discerned.

With regard to collective beneficiaries, the term
“people” likewise raised difficult questions. Although
it had been recognized and more clearly defined in
the context of the right to self-determination, the bene-
ficiaries of the two rights to development and self-de-
termination did not necessarily coincide. The problem
of who was to be considered as representing the “peo-
ple” in the right to development context was also dis-
cussed, especially as the appearance of non-govern-
mental delegates in that capacity would necessarily
overlap or even contradict the role of States as guar-
antors of the same right. Finally, although the Decla-
ration on the Right to Development did not expressly
make such a reference, it was generally felt that the
term “people” should encompass groups within the
State, such as indigenous peoples and minorities, as
far as the right to development was concerned.

The question of the implementation at the infer-
national level was also addressed. In this respect, and
keeping in mind the relevant provisions of General
Assembly resolution 41/120 of 4 December 1986
containing guidelines for United Nations human
rights standard-setting activities, the 1986 Declara-
tion was found to be lacking the precision necessary
for specific implementation; further, the Declaration
had not set up any machinery for that purpose. Con-
sequently, the usefulness of the right to development
from a legal point of view was open to question.
These observations resulted in extensive discussions
about possible implementation methods which are
reflected in the conclusions and recommendations of
the Consultation.

Regarding the interdependence of human rights,
considerable attention was given to the global con-
cept of human rights. The importance of respect for all
human rights in the development process was repeat-
edly underlined, including such civil and political rights
as the rights to life, liberty and security of person; the
rights and freedoms relating to opinion, expression
and information; independence of the judiciary; and
other rights and freedoms essential in a democratic
society. Popular participation at all levels of devel-
opment, beginning at the grass roots, was likewise
found to be a necessary and fundamental component
of development for and by the people involved. Par-
ticipation was said to be an ideal vehicle for giving
people a say in the content and form of development

and for transforming the collective aspect of the right
to development into individual rights.

In discussing the issue of obligations under the
Declaration on the Right to Development, reference
was made to both States and the international commu-
nity, as clearly spelled out in the Declaration. Recog-
nizing that rights could be both absolute and progres-
sive in nature and acknowledging that States could
not be expected to render positive services related
to the right to development if they had no available
resources, the role and obligation of the international
community were emphasized, in particular intergov-
ernmental organizations promoting human rights and
development. In that connection, references were
made to article 28 of the Universal Declaration of
Human Rights and to the so-called international law of
cooperation which was based on the idea that there
were common values which could not be satisfied by
means other than cooperation, including the creation
of international and national conditions which would
make implementation possible.

The papers presented to the Consultation and
the discussions under every item on the agenda under-
lined the importance of human rights to the realiza-
tion of the right to development. Massive and flagrant
violations of human rights, apartheid and other viola-
tions of human rights were serious obstacles to devel-
opment. On the other hand, one of the constituent el-
ements of development understood as a human right
was respect for and promotion of the human rights of
the individual.

Massive and flagrant violations of human rights
were identified as a major stumbling block to the reali-
zation of the right to development. It was pointed out
that they arose from aggression and occupation of for-
eign territories, policies of genocide and apartheid,
racism and racial discrimination, colonialism and the
denial of the right of peoples to self-determination and
development without external interference. All forms
of slavery, the slave trade, the arms race and pollution
of the environment were seen to be threats to devel-
opment. The Declaration on the Right to Development,
it was observed, regarded international peace and
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security as essential elements for the realization of the
right to development and the elimination of massive
and flagrant violations of human rights as a prerequi-
site for development. That provision had a sound legal
basis since a number of the internationally illegal acts
referred to above had been recognized as interna-
tional crimes in many international documents. It was
pointed out that the International Law Commission, in
drafting articles on State responsibility, had also been
considering ecocide as an international crime.

It was also observed that the uneven character of
economic development among countries and peoples,
which in the case of developing countries was further
exacerbated by the external debt burden, also consti-
tuted a threat to humanity. It was pointed out that not
only did certain internationally illegal acts constitute
massive and flagrant violations of human rights, but
so also did unemployment, starvation, poverty and the
absence of access to health services and education.
If both civil and political as well as economic, social
and cultural rights were to be realized, the basic task
of the international community would be to help to
make available to all peoples and human beings
the right to development under conditions of peace
and international security. It was suggested that the
United Nations should elaborate and adopt a bind-
ing comprehensive convention on the right of peoples
and every human being to development. That instru-
ment should envisage the creation of a corresponding
mechanism to evaluate the levels of development of
States and to monitor the realization of agreed-upon
obligations.

In addressing this issue, it was emphasized that
the right to development was inclusive: it involved all
the people in a country irrespective of race, colour,
creed, sex or age. Apartheid, being a system which
had separate development of the races as a goal,
not only violated this right politically, economically,
socially and culturally, but also violated other funda-
mental human rights. It was emphasized that viola-
tions of human rights by the South African regime
were not just a chance aberration in the working of a
system, but rather the deliberate functioning of a well-
thought-out policy whose theoretical justification was
debated long before it was put into effect.

Apartheid created racial tensions and misunder-
standings which undermined the cooperation neces-
sary for a healthy development. In explaining how

apartheid had had negative impacts on economic
and political development, reference was made to
the Race Classification Act, the Group Areas Act, the
Bantu Areas Act, the Bantu Education Act and the
Bantustan or Homeland policy. The Homelands, it was
pointed out, were a reservoir of cheap labour and
dumping grounds for the old, sick and unemployable.
Apartheid violated a range of human rights, respect
of which was a precondition for the realization of the
right to development. Those rights included the right
to live at the place of one’s choice, the right to free
movement, the right fo a decent family life, the right to
human dignity, the right to be free from fear of arrest,
deportation or ejection from one’s dwelling. The result
of apartheid had been misery and suffering for the
black people of South Africa, the disruption of families
and communities, poor living conditions for workers,
high death rates in the mines due to accidents, high
infant mortality, deterioration of health conditions and
the denial of access to education.

The impact that the system of apartheid has
had on the economic development of the region
was described with reference to the aggressive wars
waged against the frontline States by South Africa in
defence of apartheid. South Africa’s policy of dest
abilization had caused the destruction of their infra-
structure, diversion of enormous sums of money from
development to defence, high infant mortality, the
mass exodus of refugees and displaced persons, fam-
ine and malnutrition.

The dismantling of apartheid was without any
doubt a precondition for a normal, healthy, political,
social, economic and cultural development that would
include and involve the whole population. In that con-
text, attention was drawn to the call of black leaders
of the struggle against apartheid, both inside and
outside South Africa, for the immediate imposition of
United Nations comprehensive mandatory sanctions
against that country.

Respect for individual human rights was a con-
stitutive element of the concept of the right to devel-
opment. And, through the Declaration on the Right
to Development, the idea of linking the process of
development and individual human rights had gained
international legitimacy and broad support. On the
question of whether or not the concept of the right to
development strengthened or undermined respect for
human rights, reference was made to article 28 of the
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Universal Declaration of Human Rights which stated
that an appropriate social and international order
was required for the full realization of human rights.
The recognition of, and respect for, individual human
rights was, however, demanded without any precon-
dition. Moreover, the primary importance of the right
to development lay in its understanding of develop-
ment as a comprehensive social process which would
lead to the full realization of human rights through a
process that respected individual human rights.

Attention was also drawn to the current phenom-
enon at the time of the diminishing ideological ele-
ment in matters regarding national and international
development policies. In the search for new values,
participants understood the importance of perceiving
development as a comprehensive economic, social,
cultural and political process aiming at the constant
improvement of the well-being of the entire popula-
tion and all individuals. In other words, respect for
human rights should become an essential criterion for
the assessment of the success of national and inter-
national development policies. Measurement of the
realization of the right to development should, there-
fore, include the utilization of precise and objective
criteria of achievement in the field of civil, political,
economic, social and cultural rights.

Several concrete proposals were discussed relat-
ing to the implementation of the Declaration on the
Right to Development within the framework of the
United Nations. Compatibility of United Nations activ-
ities with the Declaration should be ensured by adopt-
ing appropriate guidelines within all operational pro-
grammes and by using human rights impact studies in
the approval and evaluation of all projects. That pro-
cess should involve the effective and meaningful par-
ticipation of non-governmental organizations, in par-
ticular grass-roots organizations. It was also felt that
greater cooperation between the Centre for Human
Rights, the United Nations Research Institute for Social
Development, the United Nations Institute for Training
and Research and other appropriate bodies would
be necessary in providing technical advice and guid-
ance. An appropriate system of indicators for the
assessment of progress in the realization of economic,
social and cultural rights should be further developed
and adopted.

Finally, practical measures should be undertaken
to strengthen the international system for promotion,
protection and implementation of human rights in gen-
eral. They should include the development of an effi-
cient system of response to emergency situations involv-

ing gross violations of human rights, strengthening the
role of the Secretary-General to exercise humanitar-
ian good offices in human rights cases, strengthening
non-governmental organization participation and the
development of operational approaches to deal with
situations involving problems of minorities, indigenous
peoples and other vulnerable groups.

The second point on the agenda of the Global
Consultation was a review of specific examples of the
respect for human rights as an integral factor in pro-
moting development and the problems faced in that
regard. In connection with that discussion the follow-
ing points were made.

Ensuring equality for women in development and
their contribution to the development process posed
many different problems. Despite the recognition of
equal rights for women in international instruments,
they were often undermined by culturally sanctioned
inequalities between men and women or through
actions involving shortterm gains at the expense of
long-term freedom and equity. Figures on income dis-
tribution, the structure of the labour force and wages,
education and political participation from a 1980
World Bank report were cited to describe the extent
of inequality and exploitation faced by women. It had
become obvious that development projects that dis-
regarded, threatened or undermined women rather
than contributing to their advancement violated their
human rights.

A number of serious problems had been encoun-
tered with respect to women. Firstly, development
experts from Western industrialized countries had
been men acting without regard for women’s tradi-
tional roles in production and decision-making and
training packages had likewise focused on men and
the establishment of a global economic order serv-
ing the needs of Western industrialized countries.
Secondly, development itself had become a source of
violations of women'’s rights as much as it had been
a source of promoting women’s equality. That had
occurred, for example, through projects characterized
by their benign neglect of women but which subtly
reinforced discrimination against women by ignoring
traditional gender divisions of labour, placing the
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burden on women to implement the projects and by
creating inequalities in access to external resources
or services generated by the projects; through proj-
ects that paid lip service to women'’s equality yet took
advantage of culturally, religiously and socially sanc-
tioned inequalities as they sought shortterm gains in
production or industrialization; through projects spe-
cially aimed at benefiting women but which margin-
alized and compartmentalized women'’s development
from national economic and social development.

It was discussed that steps could be taken
towards bringing about women’s right to develop-
ment as a human right. The United Nations Develop-
ment Fund for Women (UNIFEM) came into being and
continued to exist because of the need to change the
vastly unequal situation of women in social, political
and economic relations. The General Assembly had
created UNIFEM with two key mandates. The first
was to serve as a catalyst to ensure the involvement
of women in mainstream development activities at
national, regional and international levels. The sec-
ond was to support innovative and experimental activ-
ities which benefited women and were in line with
national and regional priorities.

As a catalyst, UNIFEM provided resources to
extend and strengthen national Governments’ abil-
ities to involve women in the national development
planning process. For instance, in Honduras, UNIFEM
participated in the development of a national policy
for women. The development of that document served
as a pilot experience for other countries in the region
and the Government of Honduras would share its
ideas through documentation and workshops.

In that context, all institutions and individuals
were called upon to promote women'’s right to devel-
opment, for development that violated women's rights
was not development. It was suggested that that be
done through monitoring operational programmes
and policies of Governments, organizations and
institutions; serving as catalysts for women’s empow-
erment; and by exposing and condemning projects
which required and perpetuated the exploitation of
women. Such tasks were not easy but would eventu-
ally contribute to equitable development and respect
for human dignity.

The experience of indigenous peoples and
development clearly demonstrated that human rights
and development were inseparable, for the abuse

of the rights of indigenous peoples was principally a
development issue. Forced development had deprived
them of their human rights, in particular the right to
life and the right to their own means of subsistence,
two of the most fundamental of all rights. Indigenous
peoples had in fact been victims of development pol-
icies which deprived them of their economic base—
land and resources—and they were almost never the
beneficiaries.

It was underlined that the most destructive and
prevalent abuses of indigenous rights were a direct
consequence of development strategies that failed to
respect the fundamental right of self-determination.
Using illustrations, participants described how indig-
enous people were routinely perceived as obstacles
to development and excluded from decision-making
in matters that affected them. The result had been the
elimination and degradation of the indigenous land
base; destruction, degradation and removal of natu-
ral resources, waters, wildlife, forests and food sup-
plies from indigenous lands either through commercial
exploitation or incompatible land use; the degrada-
tion of the natural environment; removal of indigenous
peoples from their lands; and their displacement or
pre-emption from the use of their lands by outsiders.

In order to ensure the protection of the social
and cultural environment of indigenous peoples, it
was recognized that sustainable development must
also be equitable from an indigenous viewpoint.
Access to relevant national and international forums
was considered an urgent necessity. Recommenda-
tions were also made for the assessment (or audit) of
social and environmental impacts of development pro-
grammes and projects on the basis of internationally
approved standards. These standards should have as
their priority respect for basic human rights and fun-
damental freedoms, including the right of self-deter-
mination; require that those affected be beneficiaries
of the proposed development; take into consideration
the programmes’ long-term and non-monetary effects;
require that full consideration be given to alternative
means to realize the same benefits; require efforts to
meeting indigenous economic and social requisites as
well as conventional criteria; require that a positive or
negative recommendation following an assessment be
a determining factor in any decision to permit interna-
tional financing; and, finally, require that the project
or programme be halted subsequent to a negative rec-
ommendation.

The experience of the home rule system for
Greenland and ways in which the indigenous peo-
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ples of that island were allowed to determine their
own economic, social and cultural development was
described in detail as an evolutionary process leading
to a large degree of local autonomy.

Experience with the extremely poor in develop-
ing and developed countries demonstrated clearly
that extreme poverty involved a denial of the total-
ity of human rights, civil and political as well as eco-
nomic, social and cultural. Freedom without respect
for economic, social and cultural rights was an illu-
sion. Poverty, by endangering all individual rights,
prevented people from assuming not only their duties
as individuals, but also their collective duties as citi-
zens, parents, workers and electors. In the rich coun-
tries, for instance, a person without an official address
could not exercise the right to vote or find meaningful
employment; in the absence of education, freedom of
opinion and association were dead letters; without
housing or resources, freedom of movement became
nothing more than consignment to a vagrant life, and
the right to a family was denied by making it impos-
sible to raise one’s own children.

Attention was drawn to the Wresinski report [on
extreme poverty and economic and social needs, sub-
mitted on behalf of the Economic and Social Council
of France (1987)] which had been drafted in consul-
tation with the extremely poor themselves and which
had provided a modern description of economic and
social vulnerability and poverty in human rights terms,
applicable to individuals, peoples and States. That
report showed that economic and social vulnerability
led to extreme poverty when it affected several areas
of existence, became persistent and seriously com-
promised the chances of restoring one’s rights and
responsibilities in the foreseeable future.

The central role to be played by the extremely
poor themselves in exposing their situation and bring-
ing their concerns to the attention of the public and, in
particular, the international community was described.
Participation was crucial to the realization of the right
to development and to all human rights. The history
of the relatively advanced democracies had demon-
strated that principles such as “democracy” and “par-
ticipation” had been applied in too general a manner
to reach the extremely poor. If human and democratic
rights were to be enjoyed by all, priority should be
given to the extremely poor, particularly with regard
to the means of democratic participation. However,

simple declarations of principles were insufficient.
To succeed, they must be accompanied by efforts to
improve knowledge and understanding of extreme
poverty in partnership with those directly affected. In
that context, references were made to efforts being
undertaken by the Council of Europe and the Com-
missioner for Social Affairs of the European Economic
Community.

In conclusion, attention was drawn to the fact
that the shortterm objectives of most development
projects had led to greater isolation of the extremely
poor. The following measures were proposed to rem-
edy the situation: rely on initiatives of the people them-
selves; support local associations working with the
extremely poor; invest resources, in particular human
resources, in extremely poor areas; and involve the
people directly affected in all stages of the project
cycle and programmes.

Throughout the discussions of the Consultation,
emphasis was placed on the key role played by
national conditions, policies and programmes in the
realization of the right to development as a human
right. An important element in success at the national
level in realizing the right to development was the
adoption of appropriate development strategies
which in fact furthered respect for human rights. It
was repeatedly underlined that in the past develop-
ment strategies which relied too heavily on centrally
planned command economies or which were oriented
merely towards economic growth and guided by
purely financial considerations failed to achieve the
realization of the right to development. It was for each
people to determine its own approach to development
in conformity with international human rights stand-
ards; no one model for development was adequate or
appropriate for all cultures and peoples.

A number of basic elements were necessary in
national development policies if real development in
the human rights sense was to be achieved. Democ-
racy and participation were seen as important ele-
ments in national development strategies. Such strat-
egies should also include explicit provisions for the
realization of all human rights.
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The central role of participation in the Decla-
ration on the Right to Development was underlined.
Participation was a condition for the exercise of
many other human rights, and might be of particular
importance among people with traditional cultures in
which individual rights tended to be defined in relo-
tion to the community. Reference was made to coun-
tries with weak national constitutions and excessive
bureaucratization, where participation was limited to
occasional elections. The relationship between politi-
cal participation, the right to work and equal access
to resources was emphasized. The role of popular
organizations had to be understood not only in the
context of the structure of power within the country,
but also at the international level. The poorest people
of a poor country faced the greatest obstacles to effec-
tive participation.

Where powerful economic, ethnic or regional
interests interfered with the democratic functioning
of the State, popular organizations often played a
crucial role in assuring access to essential services
such as health care. In one country, where there was
considerable inequality in the distribution of wealth
and necessities of life, the activities of peasant com-
munes, agrarian cooperatives and a wide variety of
urban organizations, including “microenterprises”,
were described. In another country, economic reforms
of the 1970s had given such organizations greater
opportunities and influence in the economy, but a
number of problems related to control of productive
resources such as land and the legal status or legal
capacity of popular organizations had arisen in that
context.

Regarding the issue of participation, it was
noted that the Declaration on the Right to Develop-
ment did not explicitly refer to “mediating structures”
or “intermediary groups”, nor did it exclude such
groups. The meaning of the Declaration would have
to evolve in practice, and reference was made to the
African Charter of Human and Peoples’ Rights, with
its notion of African historical traditions and values,
as a fertile source of law on the role of intermediary
groups. Reference was also made to the third Conven-
tion between the European Economic Community and
the African, Caribbean and Pacific States (Lomé |lI
Convention), which recognized the role of grass-roots
communities and self-help organizations as mediating
structures, and to the African Alternative Framework

to Structural Adjustment Programmes for Socio-Eco-
nomic Recovery and Transformation, which conceived
of a genuine and active partnership between Govern-
ments and the people through their various institutions
at the national, local and grass-roots levels.

A distinction was made between “active” and
“passive” forms of participation. “Passive” partici-
pation was merely a managerial technique, while
“active” participation involved empowerment. Active
participation depended on raising
and organization-building. While it was generally
acknowledged that intermediary groups had become
indispensable for sustainable development, the iden-
fification of such groups must retain a dynamic char-
acter and could not be settled by a simple, positiv-
ist legal approach. The political standing and social
function of those groups would nonetheless have to
be translated eventually into legal terms, especially
where different groups made competing claims on
resources.

awdareness-

The welfare society had been characterized by
an effort to combine the concern for free and active
participation of all its individuals and the need for
equality in sharing the benefits deriving from the total
activity of the society. That posed a dilemma: a strong
State tended to reduce freedom of choice of partici-
pation by the individual, but a weak State tended to
result in a highly unequal enjoyment of the benefits
resulting from the economic activities of the society
as a whole. Overextended States and bureaucracies,
highly centralized economies and military dictator-
ships undermined individual participation in develop-
ment.

Since the individual was the central subject of
development, the individual must take responsibility
for her or his own welfare to the extent possible. To
implement the right to development, States had a
responsibility first to respect the freedom of the indi-
vidual to take action; second, to protect individuals
and their resources against other, more assertive
or aggressive actors; and third, to assist in the ful-
filment of welfare needs by providing assistance to
create equal opportunities for individuals or groups
and through the direct provision of resources. Con-
sequently, national development programmes should
aim explicitly at minimizing disparities between
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different groups of society and their elaboration
should be based on grass-roots initiatives.

Equal access to justice, for rich and poor dlike,
was crucial for respect for the primacy of the law. Con-
sequently, it was essential to provide adequate legal
assistance to all those who, threatened in respect of
their lives, their freedom, their property or their repu-
tation, were not in a position to remunerate a lawyer.
But above and beyond the traditional legal assistance
usually restricted to criminal cases, the rural popula-
tions must be helped to use the law as an instrument
for the realization of their rights. Although it was true
that the law could be and had been used, misused
and abused to institutionalize property and privilege,
exploitation and inequality, it could also be properly
used to establish social justice and equality, partici-
pation and autonomy. In order to do that, however,
the law must be the will of the peoples themselves;
the consecration of the right of participation in public
affairs.

Concern for justice and respect for human rights
tended to argue in favour of a development strategy
focused on rural populations. Irrespective of the extent
of their information concerning their rights, they often
had neither the means nor the resources needed to
exercise them. Consequently, the right to development
could not have a profound meaning at the practical
level for rural populations. In order to reverse that
trend, it was defermined that the concept of the right
to development could and should serve as a basis for
the adoption of laws and procedures intended to elim-
inate conditions of underdevelopment or, at the very
least, to help overcome the obstacles to development.

In view of the role of jurists in the development
process, two questions arose in the context of the third
world countries. First, how could one bridge the huge
gap separating jurists from the overwhelming majority
of the populations2 Second, how could one help those
populations to gain access to the legal resources nec-
essary in order to enjoy the right to development? The
answers fo those questions hinged on the three com-
ponents “development”, “law” and “legal resources”.

With regard to development, the fundamen-
tal issue was the assistance to be given to the rural
masses o enable them to determine their priorities
themselves, to identify the obstacles to achieving those
priorities and to select the methods of achieving them.

In other words, the development of the rural popula-
tion presupposed that they would take their destiny
into their own hands; from this viewpoint, the contribu-
tion of the law and jurists was desirable, and indeed
vital.

On the question of law, it seemed that most of
the countries of the third world had copied the vari-
ous branches of Western law. Further, that extraverted
law was often used to maintain the status quo so
that it frequently proved to be incapable of reflect
ing contemporary society and its aspirations. The law
was not static, but changed with society and could
serve fo bring about change and progress. From
that standpoint, the law could constitute a resource
for rural populations with a view to bringing about
a change in their conditions and for development in
general. Legal resources constituted the expertise and
functional competence allowing those who worked
together and in cooperation with other groups to
understand the legal system and to use it effectively
in order to promote their objectives. They created and
strengthened the incitement to and capacity for collec-
tive action with a view to promoting and defending
common interests. The importance of a knowledge of
the law as a vital element in the process culminating
in collective self-sufficiency had been underscored.
In Africa, Asia and Latin America alike, efforts had
been made towards the introduction of legal assis-
tance projects for the destitute populations of the rural
areas.

The impact of legal assistance on the economic
and social development of rural populations was con-
siderable. Those populations would be in a position to
make constructive use of favourable legal provisions
capable of neutralizing unjust laws and practices, and
even to become generators of rights and agents in
social and civic life. When people know their rights,
they are able to replace their feelings of alienation,
resignation and dependence by a new awareness
of their dignity and their rights—a precondition for
self-sufficiency.

With regard to legal resources at the national
level to ensure that policies and procedures respected
the right to development, attention was drawn to the
seminar on the judiciary and human rights in Africa
of the African Association of International Law, which
was held in Banjul on 17 November 1989. That semi-
nar made an appeal to African States and peoples
to take measures for the promotion and protection of
human rights, inter alia (a) to democratize the national
policy and institutions as a precondition and funda-
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mental basis for the full enjoyment of civil, political,
socioeconomic and cultural rights; (b) to promote and
raise the level of consciousness of the African peoples
and to disseminate information on human rights; (c) to
pay special attention to the situation of women, chil-
dren, the aged and other disadvantaged groups; (d)
to guarantee the absolute independence and integrity
of the judiciary; (e) to ensure equal access to legal
aid, to the courts and other juridical and legal bodies;
(f) to encourage the creation and effective functioning
of independent bodies and non-governmental organ-
izations for the promotion and protection of human
rights at the national, regional and subregional levels;
(g) to ensure the independence and autonomy of the
African Commission on Human and Peoples’ Rights;
(h) to guarantee the protection, well-being and secu-
rity of refugees, migrants and stateless persons; (i) to
give effect to the provisions of the African Charter on
Human and Peoples’ Rights.

Looking at national development policies from
an international perspective revealed a contradiction
between the actual global order as it functioned and
the objective of real development based on interde-
pendence. One dominant development thesis main-
tained that development was only possible through
interdependence that was governed by the laws of
the globalized economy, which was reduced to the
concept of global opening to the “market”. However,
the global markets for commodities, services, capi-
tal, technology and labour were all characterized by
structural inequalities. Such markets, in which capital
was mobile while labour alone was immobile, could
not harmonize social conditions and overcome world
polarization. In that regard, one should keep in mind
the political, military and cultural dimensions of glo-
balization which underlay inequalities in relations
between States, nations and peoples. The balance
of power in the world was evolving from one based
on two super-Powers to one that was multipolar but
excluded countries and regions of the third world. The
ideal of the right to development, which was based on
the collective rights of peoples, nations and other forms
of collectivities, could well be in contradiction with the
structure of the global market, which tended to ben-
efit the centre at the expense of the periphery, that is
the poorer countries. Unless those conflicting require-
ments were resolved at the level of collective entities
such as regions, villages, families, minorities, women,
efc., the right to self-determination would apply only

to States and the right to development only to the
centre.

A number of general and specific suggestions
concerning the introduction of new international
efforts and the coordination of existing activities were
made during the Consultation’s discussions. Many of
these proposals were based on or had grown out of
the text of the Declaration on the Right to Develop-
ment, which indeed addressed the issue; others fore-
saw more extensive mechanisms and procedures in
order to give effect to the right to development.

In order to introduce and solidify human rights
standards in the development process, a series of
suggestions were made with regard to the ongoing
and upcoming activities of international and regional
organizations in the field of development. It was
suggested that broad cooperation and coordination
between intergovernmental and non-governmental
institutions be established so that human rights would
become a permanent factor in all economic, social
and cultural programmes and development projects.

The issues for discussion in this wide range of
international forums included structural adjustment,
external debt burdens, the marketing and pricing of
export commodities, access to and sharing of tech-
nology, extreme poverty and other aspects of the
infernational economic system. All of those issues
required a human rights input. A linkage of that kind
between human rights and economic issues so deeply
affecting development would greatly facilitate and
strengthen respect for human rights in general and
the right to development in particular. The concept of
human resources development, by its very nature and
as part of international development strategies, called
for human rights components based on existing stand-
ards and Government commitments.

In the context of international development work,
the need for criteria or indicators for evaluating pro-
gress was addressed. While some participants pre-
ferred to emphasize the minimum conditions neces-
sary for human survival, others felt that all human
rights were essential to human development and that
a short list or prioritization of rights should not be
considered in relation to the realization of the right
to development. For example, an analysis of the
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qualitative aspects of changes in material conditions,
such as food and shelter, should also ensure that
such changes were not accompanied by a decrease
in local control or self-reliance or by a significant
growth of inequalities. Other participants stressed the
importance of evaluating the process of development
itself, not simply its results or fruits. References were
made to a variety of factors such as access to basic
resources, control of the workplace, participation in
decision-making concerning development and the
availability of information, which indicated the extent
to which people were able to set their own goals for
development and to pursue them freely and partici-
pate actively in the process of realization.

The role of non-governmental organizations in the
realization of the right to development was stressed.
Their traditional and significant participation in inter-
national activities for the promotion of both human
rights and development would be further strength-
ened, to the benefit of all, if they were effectively to
link those two sectors of work under the umbrella of
the right to development. To that end, non-governmen-
tal organizations should increase cooperation and
coordination among themselves, as well as with the
intergovernmental community. Furthermore, contribu-
tions should be encouraged from as many non-gov-
ernmental organizations as possible including those
not in consultative status with the Economic and Social
Council; that had been the case in the Global Con-
sultation and was the practice of the Working Group
on Indigenous Populations and had shown positive
results.

During the course of the Global Consultation
numerous ideas and proposals were brought forward
and discussed. It emerged clearly from the Consulta-
tion that the subject of the right to development as a
human right was related in a complex and interde-
pendent way to many other areas of human activity
and that that complex interrelationship was only grad-
vally being understood.

With regard to the Consultation itself, numerous
participants welcomed the opportunity it provided to
focus the attention of an audience reflecting a wide
spectrum of world opinion on the problems and
challenges posed by the implementation of the Dec-
laration on the Right to Development. They also wel-

comed the participation and contribution of a number
of organizations and bodies of the United Nations
system, including the United Nations Conference on
Trade and Development (UNCTAD) and its Non-Gov-
ernmental Organization Liaison Service, the United
Nations Development Programme (UNDP), the Office
of the United Nations High Commissioner for Refu-
gees (UNHCR), the Centre for Social Development
and Humanitarian Affairs, the United Nations Fund
for Population Activities (UNFPA), the United Nations
Industrial  Development  Organization  (UNIDO),
the United Nations Development Fund for Women
(UNIFEM), the Economic Commission for Europe
(ECE), the International Labour Organization (ILO),
the World Bank and International Monetary Fund
(IMF), as well as the participation of the Organization
of African Unity and the Commission of the European
Communities.

Participants expressed appreciation for the
infroductory statements made by the Under-Secre-
tary-General for Human Rights, the Secretary-General
of UNCTAD, the Chairman of the Working Group of
Governmental Experts on the Right to Development
and the Secretary of the NGO Special Committee
on Racism and Racial Discrimination, Apartheid
and Decolonization; the presentation made by the
Director-General for Development and International
Economic Cooperation, in which he underscored
the importance of the integration of human rights
into the development process was particularly wel-
comed.

Participants also expressed their appreciation
for the very valuable contribution made to the Con-
sultation by the experts who presented papers on the
Consultation’s major themes.

Appreciation was also expressed for the doc-
uments submitted to the Consultation by speakers,
participants and observers and in particular for the
background paper concerning the development of the
principles in the Declaration on the Right to Devel-
opment in the various United Nations human rights
instruments and studies (HR/RD/1990/CONF.1)
prepared for the Centre for Human Rights by Tamara
Kunanayakam, who was also thanked for her work in
preparing the Consultation.

Many participants expressed disappointment
that a number of intergovernmental bodies with spe-
cial responsibility in the field of development did not
attend, including the General Agreement on Tariffs
and Trade (GATT), the World Health Organization
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(WHO), the Food and Agriculture Organization of
the United Nations (FAQ), the United Nations Environ-
ment Programme (UNEP), the International Fund for
Agricultural Development (IFAD), the United Nations
Centre on Transnational Corporations (UNCTC), the
World Intellectual Property Organization (WIPO),
the World Food Council (WFC), the World Food Pro-
gramme (WFP), the United Nations Children’s Fund
(UNICEF) and the United Nations Educational, Scien-
tific and Cultural Organization (UNESCO). The hope
was expressed that they would take a more active role
in future programmes and activities for the implemen-
tation of the right to development, and that special
efforts would be made to inform those bodies of the
report and recommendations of the Global Consulta-
tion; it was felt that only through the active coopera-
tion of all could progress be made.

The specific conclusions and recommendations
set out below found a wide echo among the partici-
pants. They are not exhaustive nor do they necessar-
ily fully reflect the views of all the participants or the
organizations represented. They may well provide
the Commission on Human Rights and other United
Nations bodies with a basis for considering action.
This is a first step towards a better understanding of
the right to development as a human right and the
complexity of the subject will require much further
analysis and discussion.

1. The content of the right to development as a
human right

The right to development is the right of individ-
uals, groups and peoples to participate in, contribute
to and enjoy continuous economic, social, cultural
and political development, in which all human rights
and fundamental freedoms can be fully realized.
This includes the right to effective participation in all
aspects of development and at all stages of the deci-
sion-making process; the right to equal opportunity
and access to resources; the right to fair distribution
of the benefits of development; the right to respect
for civil, political, economic, social and cultural rights,
and the right to an international environment in which
all these rights can be fully realized. All of the el
ements of the Declaration on the Right to Develop-
ment, including human rights, are complementary and
interdependent and they apply to all human beings,
regardless of their citizenship.

Development is not only a fundamental right but
a basic human need, which fulfils the aspirations of all
people to achieve the greatest possible freedom and
dignity, both as individuals and as members of the
societies in which they live.

The human person is the central subject rather
than a mere object of the right to development. The
enjoyment of all civil, political, economic, social and
cultural rights is both the necessary condition and aim
of the right to development. Thus, States must not only
take concrete steps to improve economic, social and
cultural conditions and to facilitate the efforts of indi-
viduals and groups for that objective, but must do so
in a manner that is democratic in its formulation and
in its results. A development strategy that disregards
or interferes with human rights is the very negation of
development.

Recognition of the right to development and
human rights in the national legal system is not suf-
ficient in itself. States must also ensure the means for
the exercise and enjoyment of these rights on a basis
of equal opportunity.

Democracy at all levels (local, national and
international) and in all spheres is essential to true
development. Structural inequalities in international
relations, as well as within individual countries, are
obstacles to the achievement of genuine democracy
and a barrier to development as defined by the Dec-
laration. Fundamental to democratic participation is
the right of individuals, groups and peoples to take
decisions collectively and to choose their own rep-
resentative organizations, and to have freedom of
democratic action, free from interference.

A major goal of democracy is to achieve a just
social order. To be fully effective, democracy itself
depends upon the existence of a just and democratic
social order, including a fair distribution of economic
and political power among all sectors of national
society and among all States and peoples and on the
employment of such rights as freedom of expression,
freedom of association and free elections.

The concept of participation is of central impor-
tance in the realization of the right to development.
It should be viewed both as a means to an end and
as an end in itself. Measures formulated to promote
the right to development must focus on the democratic
transformation of existing political, economic and
social policies and structures which are conducive
to the full and effective participation of all persons,

« <49 »



60

Situating the right to development

groups and peoples in decision-making processes.
Special measures are required to protect the rights
and ensure the full participation of particularly vulner-
able sectors of society, such as children, rural people
and the extremely poor, as well as those who have
traditionally experienced exclusion or discrimination,
such as women, minorities and indigenous peoples.

Participation, if it is to be effective in mobiliz-
ing human and natural resources and combating in-
equalities, discrimination, poverty and exclusion, must
involve genuine ownership or control of productive
resources such as land, financial capital and tech-
nology. Participation is also the principal means by
which individuals and peoples collectively determine
their needs and priorities and ensure the protection
and advancement of their rights and interests.

The right to development is related to the right to
self-determination, which has many aspects, both indi-
vidual and collective. It involves both the establishment
of States and the operation of States once they have
been established. The mere formation of a State does
not in itself fully realize the right to self-determination
unless its citizens and constituent peoples continue to
enjoy the right to their own cultural identity and to
determine their own economic, social and political
system through democratic institutions and actions,
and the State genuinely enjoys continuing freedom of
choice, within the bounds of international law. Univer-
sal respect for the principle of the non-use of force is
a fundamental condition for the full realization of the
right to development.

2. Human rights and development strategy

The struggle for human rights and development
is a global one that continues in all countries, “devel-
oped” and “developing”, and must involve all peo-
ples, including indigenous peoples, national, ethnic,
linguistic and religious minorities as well as all indi-
viduals and groups. International implementation and
monitoring mechanisms must be of universal applic-

ability.

Development strategies which have been ori-
ented merely towards economic growth and financial
considerations have failed to a large extent to achieve
social justice; human rights have been infringed
directly and through the depersonalization of social
relations, the breakdown of families and communities
and of social and economic life.

Development strategies which have relied too
heavily on a centrally planned command economy,
have excluded participation and have not provided
opportunities for individuals and groups to take an
active part in the economic life of the country have
also often failed to achieve the realization of the right
to development.

What constitutes “development” is largely sub-
jective, and in this respect development strategies
must be determined by the people themselves and
adapted to their particular conditions and needs. No
one model of development is universally applicable
to all cultures and peoples. All development models,
however, must conform to international human rights
standards.

The world's future can only be ensured if the
global environment is adequately protected and
restored. In addition, all cultures and peoples form
part of the common heritage of humankind and have
a dignity and value that must be respected. Both envi-
ronmental and cultural considerations should there-
fore be an integral part of national, regional and
international development strategies.

Indigenous peoples have been throughout his-
tory the victims of activities carried out in the name of
national development. Their direct participation and
consent in decisions regarding their own territories
are thus essential to protect their right to development.
In this regard, attention was drawn to the conclusions
and recommendations of the seminar on the effects
of racism and racial discrimination on the social and
economic relations between indigenous peoples and
States, held in Geneva from 16 to 20 January 1989
(see E/CN.4/1989/22).

In order to reverse the situation of growing in-
equalities in the world, affirmative action in favour of
the disadvantaged groups and increased assistance
to disadvantaged countries will be required. The
removal of barriers to economic activities, such as
trade liberalization, is not sufficient.

Peace, development and human rights are inter-
dependent. Respect for and realization of human
rights through the process of development is essential
to national stability and the promotion of international
peace and security. Development policies that disre-
gard human rights, or which foster regional or inter-
national disparities, contribute to social, political and
other conflicts and endanger international peace. The
United Nations, based on the Charter’s mandate to
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ensure international peace and security, thus has a
major stake in the promotion of a concept of develop-
ment which respects human rights.

The United Nations should take the lead in
implementing the Declaration on the Right to Develop-
ment. This means setting up mechanisms for ensuring
the compatibility of all United Nations activities and
programmes with the Declaration, according to its let-
ter and intent. Development must be equitable from
the viewpoint of the peoples, groups and individuals
affected.

3. Obstacles to the implementation of the right
to development as a human right

Failure to respect the right of peoples to self-de-
termination and their right to permanent sovereignty
over natural resources is a serious obstacle to the reali-
zation of the right to development as a human right.

Massive and flagrant violations of human rights
and such phenomena as racial discrimination, apart-
heid and foreign occupation are also serious barriers
preventing the realization of the right to development
as a human right.

Disregard for human rights and fundamental
freedoms and in particular the right to development
can lead to conflict and instability, which in turn may
undermine the economic conditions needed for devel-
opment through phenomena such as the diversion of
resources fo military or police forces, capital flight,
the demobilization of human resources, increased
national dependence, indebtedness, involuntary emi-
gration and environmental destruction.

Democracy is an essential element in the reali-
zation of the right to development and the failure to
implement and respect the principles of democratic
government has been shown to present a serious
obstacle to the realization of the right to development.

The adoption of inappropriate or destructive
development strategies, sometimes on the pretext that
human rights must be sacrificed in order to achieve
economic development, has been a further obstacle
to the realization of the right to development. Prevail-
ing models of development have been dominated by
financial rather than human considerations. These
models largely ignore the social, cultural and political
aspects of human rights and human development, lim-
iting the human dimension to questions of productivity.

They foster greater inequalities of power and control
of resources among groups and lead to social tensions
and conflicts. These tensions and conflicts are often
the pretext used by States to justify placing restrictions
on human rights, freedom of association, action and
participation, and this in turn intensifies conflicts and
perpetuates the denial of the right to development.
Corruption is also an obstacle to the realization of the
right to development.

Transfer of control of resources located in devel-
oping countries to interests in developed countries,
which intensified in the 1980s, is another obstacle to
development. Similarly, the growing burden of indebt-
edness and structural adjustment falls heaviest on the
poorest and weakest sectors of society and has clear
human rights implications.

Failure to take into account the principles of the
right to development in agreements between States
and the World Bank, the International Monetary Fund
and commercial banks with regard to external debt
repayment and structural adjustments frustrates the
full realization of the right to development and of all
human rights. The prevailing terms of trade, mon-
etary policy and certain conditions tied to bilateral
and multilateral aid, which are all perpetuated by the
non-democratic decision-making processes of interna-
tional economic, financial and trade institutions, also
frustrate the full realization of the right to development
as a human right.

Other obstacles to development can be found
in the concentration of economic and political power
in the most industrialized countries, the international
division of labour and the functioning of the Bretton
Woods institutions, the “brain drain” due to growing
disparities in wages and income levels among coun-
tries, the restrictions on transfers of technology, certain
forms of protectionism and the adverse effects of the
consumption patterns of the more industrialized coun-
tries. The implementation of the Declaration on the
Right to Development should seek to overcome these
obstacles.

Lack of communication between specialists in
human rights, social development and economics,
within the United Nations Secretariat, United Nations
missions and national Governments, the academic
community and non-governmental organizations, has
impeded a full understanding of the Declaration of the
Right to Development and its implementation.
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4. Criteria which might be used to measure
progress

The Universal Declaration of Human Rights, the
International Covenant on Economic, Social and Cul-
tural Rights, the International Covenant on Civil and
Political Rights, the Declaration on Social Progress and
Development, the Declaration on the Right to Develop-
ment and other international human rights instruments
constitute the basic framework for formulating the cri-
teria for defermining progress in the implementation
of the right to development as a human right.

The formulation of criteria for measuring pro-
gress in the realization of the right to development will
be essential for the success of future efforts to imple-
ment that right. Such criteria must address the process
of development as well as its results; quality as well
as quantity; the individual as well as the social dimen-
sion of human needs; and material as well as intellec-
tual and cultural needs. Both objective and subjective
measurements must be included in any analysis.

These criteria for the right to development may
be grouped under the following headings: condi-
tions of life; conditions of work; equality of access to
resources; and participation.

Conditions of life include basic material needs
such as food, health, shelter, education, leisure and
a safe and healthy environment as well as personal
freedom and security. When applying criteria to these
needs, care should be taken to account for quality as
well as quantity. Food may be available abundantly,
but may be nutritionally poor or culturally inappropri-
ate; schools may be numerous and free but respond
only to material and economic objectives and fail to
provide an education which promotes the knowledge,
the critical awareness, the analytical capability and
the creativity necessary to enable human beings to
shape their own environment.

Conditions of work include employment, extent
of sharing in the benefits of work, income and its equi-
table distribution, and degree of participation in man-
agement. These factors relate not only to the amount
of work and its remuneration, but also to the quality of
work, worker control and subjective elements of satis-
faction and empowerment.

The degree of equality of opportunity of access
to basic resources as well as the fair distribution of
the results of development are essential criteria for

measuring progress in the implementation of the right
to development. Relevant indicators therefore must
include the relative prices, accessibility and distribu-
tion of factors of productive resources such as land,
water, financial capital, training and technology.

Significant inequalities in the enjoyment of these
conditions and resources of development, whether
they exist among regions, ethnic groups, social
classes, between men and women or among differ-
ent States, are incompatible with the right to develop-
ment, in particular if they increase over time. Special
attention therefore must be paid to the disaggregation
of national statistics by relevant categories such as
sex, ethnicity, socioeconomic sectors and geographic
regions.

Since participation is the right through which all
other rights in the Declaration on the Right to Develop-
ment are exercised and protected, the forms, quality,
democratic nature and effectiveness of participatory
processes, mechanisms and institutions are the cen-
tral and essential indicators of progress in realizing
the right to development. At the international level,
this applies to the equality and democratic character
of intergovernmental bodies, including financial and
trade institutions.

Relevant factors in assessing participatory pro-
cesses include the representativeness and account-
ability of decision-making bodies, the decentraliza-
tion of decision-making, public access to information
and responsiveness of decision makers to public
opinion. The effectiveness of participation must also
be assessed from a subjective perspective based on
the opinions and attitudes of the people affected—in
other words, their confidence in leaders, feeling of
empowerment and belief that they are affecting deci-
sions.

Participation is also the primary mechanism
for identifying appropriate goals and criteria for the
realization of the right to development and assuring
the compatibility of development activities with basic
human and cultural values. This must be an on-going
process at the local, regional, national and interna-
tional levels, since the goals of development must be
established for each level of development activity.

Publication of the criteria for measuring progress
in implementing the right to development and the
results of the evaluation of their usefulness is important
for stimulating effective participation in the develop-
ment process.
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1. Action by States

All States engage in activities affecting the
development process, both internally and in their
relations with other States and peoples. The creation
of national and international conditions in which the
right to development can be realized fully is a respon-
sibility of States and the international community, as
well as of all peoples, groups and individuals.

All States should take immediate and concrete
measures to implement the Declaration on the Right
to Development. In particular, national policy and
development plans should contain explicit provisions
on the right to development and the realization of all
human rights, especially the strengthening of democ-
racy, together with specific criteria for evaluation.
They should also identify the needs of groups which
have experienced the greatest difficulties in access
to basic resources and set specific goals for meeting
their needs; establish mechanisms for ensuring par-
ticipation in periodically assessing local needs and
opportunities; and identify obstacles requiring inter-
national assistance or cooperation.

All States should take the necessary steps to
strengthen their juridical systems including ensuring
access by all on a non-discriminatory basis to legal
remedies; particular attention should be paid to ensur-
ing access to justice of the extremely poor and other
vulnerable or disadvantaged groups.

All States should ensure that corporations and
other entities under their jurisdiction conduct them-
selves nationally and internationally in a way that
does not violate the right to development.

All States which have not yet done so should rat-
ify the principal instruments in the field of human rights,
in particular the International Covenant on Economic,
Social and Cultural Rights, the International Cov-
enant on Civil and Political Rights, the International
Convention on the Elimination of All Forms of Racial
Discrimination, the Convention on the Elimination of
All Forms of Discrimination against Women, the Con-
vention against Discrimination in Education, as well
as the relevant conventions of the International Labour
Organization, including the Freedom of Association
and Protection of the Right to Organize Convention,
1948 (Convention No. 87), the Right to Organize
and Collective Bargaining Convention, 1949 (Con-
vention No. 98), the Rural Workers’ Organizations

Convention, 1975 (Convention No. 141) and the
Indigenous and Tribal Peoples Convention, 1989
(Convention No. 169).

All States should renew their commitment to
the implementation of the United Nations declara-
tions which have been adopted in the field of social
development, in particular the 1969 Declaration on
Social Progress and Development, the Nairobi For-
ward-Looking Strategies on Women, the Guiding Prin-
ciples for Developmental Social Welfare Policies and
Programmes in the Near Future, the Vienna Interna-
tional Plan of Action on Aging, the World Programme
of Action Concerning Disabled Persons, the Guide-
lines for Further Planning and Suitable Follow-up in the
Field of Youth, and decisions and recommendations of
the United Nations Congresses on the Prevention of
Crime and the Treatment of Offenders.

Al States should cooperate in creating an interna-
tional economic and political environment conducive
to the realization of the right to development, in par-
ticular through the democratization of decision-mak-
ing in intergovernmental bodies and institutions that
deal with trade, monetary policy and development
assistance, and by means of greater international
partnership in the fields of research, technical assis-
tance, finance and investment.

There is also a need for greater transparency
in negotiations and agreements between States and
international financial and aid institutions. This must
include the publication and widest possible dissemi-
nation of proposed and final agreements concerning
financial aid, credit, debt, repayment and monetary

policy.

2. International action

The international community must renew its
efforts to combat massive and flagrant violations of
rights, racism and apartheid, and all remaining forms
of colonization and foreign occupation. Existing
United Nations machinery for the promotion and pro-
tection of human rights must be further strengthened
and additional resources provided to the Centre for
Human Rights.

All United Nations activities (policy, operations
and research) related to the development process
should have explicit guidelines, appraisal criteria and
priorities based upon the realization of human rights,
including human rights impact assessments. Impact
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assessments should address the possible adverse
effects of the proposed activity, temporary and long-
term, on the full enjoyment of human rights by any
sector of the national society, the contribution of the
proposed activity to the full enjoyment of human rights
by the population affected and the establishment
of participatory mechanisms for monitoring and
evaluation.

Implementation of the Declaration on the Right
to Development should be coordinated by the Centre
for Human Rights, with at least one fulltime specialist
devoted to this task. Effective coordination should also
include a fulltime liaison officer on the staff of the
Director-General for Development and International
Economic Cooperation in New York, regular discus-
sions within the United Nations Conference on Trade
and Development, in the Administrative Committee
for Coordination and the Committee for Development
Planning, and the establishment of focal points for
the right to development and human rights in each
development-related United Nations programme and
agency.

United Nations bodies and specialized agen-
cies should be requested to review their mandates
and identify those areas of their activity and respon-
sibility which are related to the right to development
and other human rights. In addition, United Nations
bodies and agencies, including related financial and
trade institutions, should respect the International Cov-
enants on Human Rights and other basic conventions
in the field of human rights as if they themselves were
parties.

United Nations supervisory bodies in the field
of human rights, such as the Human Rights Commit-
tee, the Committee on Economic, Social and Cultural
Rights, the Committee on the Elimination of Racial Dis-
crimination, the Committee on the Elimination of Dis-
crimination against Women and the Committee on the
Rights of the Child, should include special comments
and recommendations regarding the right to develop-
ment in their review of the periodic reports of States
parties.

The Secretary-General should appoint a high-
level committee of independent experts from Europe,
Latin America and the Caribbean, Africa, Western
Asia, South and South-East Asia and the Asia-Pacific,
with relevant direct experience in human rights and
development and, serving in their personal capacities,
to report annually to the General Assembly through
the Commission on Human Rights and the Economic

and Social Council on progress made in the imple-
mentation of the Declaration at the national as well
as international levels, based on information
requested from Governments, intergovernmental
bodies and non-governmental organizations, as
well as information received from all other sources.
The Committee, in carrying out its activities, should
ensure the effective participation of non-governmental
organizations and groups active in development and
human rights, including indigenous peoples, workers’
organizations, women’s groups and other organiza-
tions.

The high-level committee of experts should give
priority to the formulation of criteria for the assessment
of progress in the realization of the right to devel-
opment; recommendations for a global strategy to
achieve further progress in the enjoyment of this right;
the examination of reports and information regard-
ing infernal and external obstacles to its enjoyment
including, as appropriate, the role of transnational
corporations; the identification of activities which may
be incompatible with the right to development; and
promoting wider knowledge and understanding of the
right to development as a human right.

The design of appropriate indicators of progress
should also be undertaken by the regional economic
commissions, on the basis of national experience and
in cooperation with the Commission on Social Devel-
opment, the United Nations Research Institute for
Social Development, the International Labour Organ-
ization, other United Nations bodies and specialized
agencies with relevant expertise and national univer-
sities. This process should also include the effective
participation of representative organizations of dis-
advantaged and vulnerable peoples and groups, as
well as workers’ organizations and other organiza-
tions engaged directly in development programmes

in the field.

All United Nations-system assistance and co-
operation should be provided through an overall pro-
gramme of assistance which would facilitate moni-
toring, coordination and implementation of the right
to development. This programme should include spe-
cific requirements regarding all aspects of the right
to development in an appropriate environmental and
cultural framework and should be drawn up with each
country.

Successful implementation of the Declaration
through United Nations-system programmes and activ-
ities depends critically on the direct participation of
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representatives of the people and groups directly or
indirectly affected through their own representative
organizations, at all levels of decision-making. The
United Nations overall assistance programmes with
individual countries should contain specific require-
ments regarding the establishment of mechanisms
for assuring effective participation in their implemen-
tation and review.

The high-level committee should initiate a pro-
gramme of development education with particular
emphasis on reaching grass-roots organizations work-
ing in the field of development at the community and
local levels. This should include regional meetings on
practical problems of implementation such as mecha-
nisms for ensuring and evaluating participation, meth-
ods for the assessment of progress in the enjoyment
of the right to development and ensuring sensitivity
to issues of gender and culture, to facilitate dialogue
among development agencies, international financial
institutions, Governments, and the peoples and com-
munities concerned. The Centre for Human Rights,
the International Labour Organization, the Centre for
Social Development and Humanitarian Affairs, the
United Nations Research Institute for Social Develop-
ment, the regional economic commissions and other
specialized agencies should take part in this pro-
gramme.

Further research and studies should be under-
taken within the United Nations system on strategies
for the realization of the right to development and
criteria for assessing progress. This could include
consultations at the regional level with independent
experts and with representative organizations such as
workers’ organizations, including trade unions, and
peasant organizations.

The report and recommendations of the Global
Consultation should be taken into account in the Inter-
national Development Strategy for the Fourth United
Nations Development Decade and should be placed
on the agendas for the special session of the General
Assembly devoted to international economic coopera-
tion for development and the United Nations Confer-
ence on the Least Developed Countries to be held in
1990, and the United Nations Conference on Envi-
ronment and Development to be held in 1992.

This report, its recommendations and the con-
ference papers should be published and given the
widest possible distribution as a contribution to the
debate on this complex subject. This should be done
as part of the World Information Campaign for Human
Rights and in cooperation with UNESCO, the United
Nations University and national universities. Particular
efforts should be undertaken to disseminate this report
to workers’ organizations, including trade unions, in
cooperation with the International Labour Organiza-
tion and to grass-roots organizations in the fields of
development and human rights. Effective use should
be made of electronic as well as print media.

The Declaration on the Right to Development
should be given the widest possible distribution in as
many local languages as possible and should be pub-
lished together with an explanation and commentary
accessible to the general public. The General Assem-
bly should organize periodically a plenary debate
on infernational cooperation for the full realization of
the right to development, beginning if possible at its
fortyfifth session.

The question of the implementation of the right
to development as a human right should be placed
on the agenda of the First and Second Committees of
the Economic and Social Council and of the Second
and Third Committees of the General Assembly on an
annual basis.

3. Action by non-governmental organizations

Non-governmental organizations in the fields of
human rights and development should make efforts
to exchange information and coordinate, both within
the United Nations system and in the field, and in par-
ticular with regard to the elaboration, implementation
and assessment of national development plans.

Non-governmental organizations should play a
leading role in the dissemination of information about
human rights, including the right to development, and
in stimulating nationallevel awareness and discussion
in “developed” and “developing” countries alike.
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1. The right to development as a human right

There has been considerable debate as to
whether the right to development can be regarded as
a human right. This issue can now be taken as settled,
following the achievement of consensus for the Vienna
Declaration and Programme of Action in 1993,
which has been reaffirmed at a series of intergovern-
mental conferences since then. We must distinguish
between recognizing the right to development as a
human right—which is an undeniable fact—and the
creation of legally binding obligations relating to that
right—which requires a more nuanced explanation.

Generally, in the human rights literature, to have
a right means to have a claim to something of value
on other people, institutions, a State or the interna-
tional community, which in turn have the obligation
to provide or help to provide that something of value.
“Rights are entitlements that require, in this view, cor-
related duties. If person A has a right to some x, then
there has to be some agency, say B, that has a duty to

* Independent Expert on the right to development (1999-2004) and on ex-
treme poverty and human rights (2005-2008) and Chair, Working Group
on the Right to Development (2008-2010).

Arjun K. Sengupta*

provide A with x.”! Recognizing a right would neces-
sitate identifying the duty holder who has the obliga-
tion to fulfil or enable the fulfilment of the right. Any
attempt to justify the use of rights must be preceded by
specifying the nature of the valuable elements that are
considered as entitlements or rights, and then speci-
fying the agents that have the corresponding duty to
bring about the fulfilment of those rights.

In the early history of the human rights move-
ment, this binary matching of rights with duties was
understood too inflexibly. Rights would be acceptable
only if they were realizable, and that would require
matching rights claims with corresponding duties
along with identifiable methods of carrying out the
obligations by the duty holder.

Over time, this rigid view of rights has given way
to a broader understanding of the rights-duty relation-
ship in terms of what Amartya Sen describes as the
Kantian view of “perfect” and “imperfect” obliga-
tions. Instead of perfectly linking rights to exact duties
of identified agents, “the claims are addressed gener-
ally to anyone who can help”?, and the rights become
“norms” of behaviour or action of the agents, such as
other individuals, the State or the international com-
munity, that can contribute to the fulfilment of those
rights. Nevertheless, in order for a claim to be recog-

' Amartya Sen, Development as Freedom (New York, Alfred A. Knopf,

1999), p. 228.
2 Ibid., p. 230.
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nized as a right, the feasibility of realizing the right
still has to be established. A claim that cannot be real-
ized in a given institutional set-up, however laudable
it may be, can be a societal goal, or a “manifesto
right” or an “abstract right”; however, it cannot be
a right proper, a “valid right” or a “concrete right”
related to any practical social arrangement.® Even in
a world of imperfect obligations, feasibility would still
have to be established, at least in principle: how dif-
ferent duty holders, if they operated in a coordinated
manner according to a properly designed programme
of action, could realize that right, if possible within the
existing institutions but if necessary by changing those
institutions.

Feasibility in principle does not automatically
lead to actual realization. Realization would depend
on the agreement of the duty holders to work together
according to a programme and some binding pro-
cedures to honour the agreement. Legislation that
converts an “in-principle-valid” right into a justifi-
able “legal” right is one such procedure, but it need
not be the only one. There are many other ways of
making an agreement binding among different duty
holders. This is particularly true if the duty holders are
different States and the imperfect obligations cannot
be reduced to legal obligations. Even if a right can-
not be legislated, it can still be realized if an agreed
procedure for its realization can be established. In
other words, such an agreed procedure, which can
be binding legally, morally or by social convention on
all the parties, would be necessary to realize a valid
right, that is, a right that is feasible to realize through
interaction between the holders of the right and of the
obligations.

Human rights set universal standards of achieve-
ment and norms of behaviour for all States, civil soci-
eties and the international community and impose
inviolable obligations on all of them to make those
rights achievable. Recognizing the right to develop-
ment as a human right raises the status of that right
to one with universal applicability and inviolability.

% “Manifesto rights”, a term used first by Joel Feinberg and later elaborated
by others like Rex Martin and Morton E. Winston, are obijects of claim as
a moral entitlement, or a need requiring social protection; they are “the
natural seeds from which rights grow”, but are not yet actual rights, as duty
holders are not yet identified, nor are the sources or methods of realization.
See Morton E. Winston, ed., The Philosophy of Human Rights (Belmont,
California, Wadsworth, 1989). Actual rights are valid claims, justified un-
der a system of governing rules and with appropriate procedures for their
realization. According to Ronald Dworkin, “abstract rights” are general
political aims and concrete rights are “political aims that are more precisely
defined so as to express more definitely the weight they have against oth-
er political aims on particular occasions” (Ronald Dworkin, Taking Rights
Seriously (Cambridge, Massachusetts, Harvard University Press, 1977),
p. 93). Only such concrete rights can spell out the trade-offs with other
objectives that would be essential to specify the procedures to realize them.

It also specifies a norm of action for the people, the
institution, the State or the international community on
which the claim for that right is made.

2. Content of the right to development

The content of the right to development can be
analysed on the basis of the text of the Declaration
on the Right to Development. Article 1, paragraph 1,
of the Declaration states: “The right to development
is an inalienable human right by virtue of which
every human person and all peoples are entitled to
participate in, contribute to, and enjoy economic,
social, cultural and political development, in which
all human rights and fundamental freedoms can be
fully realized.” This article spells out three principles:
(a) there is an inalienable human right that is called
the right to development; (b) there is a particular pro-
cess of economic, social, cultural and political devel-
opment, in which all human rights and fundamental
freedoms can be fully realized; and (c) the right to
development is a human right by virtue of which every
human person and all peoples are entitled to partici-
pate in, contribute to and enjoy that particular process
of development. The first principle affirms the right to
development as an inalienable human right and, as
such, the right cannot be taken or bargained away.
The second principle defines a process of develop-
ment in terms of the realization of human rights, which
are enumerated in the Universal Declaration of Human
Rights and other human rights instruments adopted by
United Nations and regional bodies. The third princi-
ple defines the right to that process of development in
terms of claims or entitlements of rights holders, which
duty bearers must protect and promote.

Development is defined in the preamble to the
Declaration on the Right to Development as a “com-
prehensive economic, social, cultural and political
process, which aims at the constant improvement of
the well-being of the entire population and of all indi-
viduals, on the basis of their active, free and mean-
ingful participation in development and in the fair
distribution of benefits resulting therefrom”. The pro-
cess of development that is recognized as a human
right is one “in which all human rights and funda-
mental freedoms can be fully realized”, consequent
to the constant improvement of well-being that is the
objective of development. According to article 2, par-
agraph 3, such a development process would be the
aim of national development policies that States have
the right and duty to formulate. Article 8 states more
specifically that in taking steps to realize the right to
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development, States shall ensure “equality of oppor-
tunity for all in their access to basic resources, edu-
cation, health services, food, housing, employment
and the fair distribution of income”, and take effective
measures to ensure “that women have an active role
in the development process”, as well as carrying out
“[a]ppropriate economic and social reforms ... with a
view to eradicating all social injustices”.

3. The right to development as the right to a
process of development

Several articles in the Declaration elaborate the
point that the right claimed as a human right is the right
to a particular process of development. The nature
of this process of development is centred around the
concept of equity and justice, with the majority of the
population, who are currently poor and deprived,
having their living standards raised and capacity to
improve their position strengthened, leading to the
improvement of the well-being of the entire popula-
tion. The concept of well-being in this context extends
well beyond the conventional notions of economic
growth to include the expansion of opportunities and
capabilities to enjoy those opportunities, captured
in the indicators of social and human development,
which in turn expand substantive freedoms.

It is important to appreciate the full significance

of the point that the right to development implies a
process with equity and justice. Any human rights
approach to economic and social policy must be con-
structed on the basis of justice because justice follows
from a notion of human dignity and from a social con-
tract, in which all members of civil society are sup-
posed to participate. But not all theories of justice are
based on equity. In reading the Universal Declaration,
it is clear that equity was one of its fundamental con-
cerns as its first article asserts that all human beings
are born free and equal in dignity and rights.* Simi-
larly, the Declaration on the Right to Development is
founded on the notion that the right to development
implies a claim to a social order based on equity.
“ See also article 2. It is possible to build up a whole structure of relationships
with equity on the basis of political and civil rights. But according to arti-
cle 25 of the Universal Declaration, everyone has a right to an adequate
standard of living for health and well-being, including food, clothing, hous-
ing, medical care and necessary social services, without mentioning that it
should be equitable. Article 8 of the Declaration on the Right to Develop-
ment, however, states that for the realization of the right to development,
States shall ensure “equality of opportunity for all in the access to basic
resources, education, health services, food, housing, employment and the
fair distribution of income”. This, together with the Declaration’s emphasis
on every person being entitled to “participate in, contribute to, and en-
joy” the development process where “fundamental freedoms can be fully
realized” (art. 1), should be viewed against the preambular statements, in
particular, “equality of opportunity for development is a prerogative both of

nations and of individuals who make up nations”, to appreciate the central
message of equity and justice in the right to development.

Several of its articles call for equality of opportunity,
equality of access to resources, equality in the sharing
of benefits and fairness of distribution, and equality in
the right to participation.

The tenor of the debates that took place at the
United Nations prior to the adoption of the Declara-
tion left no one in doubt that what the proponents of
the right to development were requesting was an eco-
nomic and social order based on equity and justice.
The “have-nots” of the international economy would
have the right to share equally in the decision-making
privileges as well as in the distribution of the benefits,
just like the rich developed countries. The significance
of the North-South divide among the countries in the
world economy may have become diluted in the con-
temporary interdependent world, but the essential
spirit of the demand for equity continues to inform all
kinds of international cooperation envisaged in the
realization of the right to development. Development
as a human right as defined in the Declaration has to
be firmly rooted in equity within a national economy
as well.

The right to development requires that considera-
tions of equity and justice should determine the whole
structure of development. For example, poverty has to
be reduced by empowering the poor and uplifting the
poorest regions. The structure of production has to be
adjusted to produce these outcomes through develop-
ment policy. The aim of the policy should be equity
and justice with the minimum adverse impact on other
objectives such as the overall growth of output. Any
trade-offs, for example that growth will be less than
the feasible maximum, will have to be accepted in
order to satisfy the concern for equity.

This development process has to be participa-
tory. The decisions will have to be taken with the full
involvement of the beneficiaries, keeping in mind that
any delays that occur as a result of the consultation
process should be minimized. If a group of destitute
or deprived people require a minimum standard of
well-being, a simple transfer of income through doles
or subsidies may not be the right policy. They may
instead have to be provided with the opportunity to
work or to be self-employed, which may require gen-
erating activities that simple reliance on the market
forces may not be able to ensure.

The value added of understanding the right
to development as the right to a process can first
be explained in terms of the evolution of the think-
ing about development. In earlier years, the basis of

« <49 »



70

Situating the right to development

development strategies was maximizing per capita
gross national product (GNP), as that would allow the
fulfilment of all other objectives of social and human
development. This can be best explained by quoting
the Nobel laureate W.A. Lewis, who noted that the
growth of output per head “gives man greater con-
trol over his environment and thereby increases his
freedom”.5 Concerns were expressed that individuals
might not automatically increase their “freedoms”
unless specific policies were adopted to achieve
them. However, social and human development was
regarded mostly as the derived objective of develop-
ment, and almost always as a function of economic
growth. Equity was seldom a central concern of these
early development policies. For most countries the
impact of equity concerns on the nature of develop-
ment policies was confined to progressive taxation
or some supplementary measures promoted by inter-
national organizations (e.g., the Basic Needs pro-
grammes), which could be added to the usual policies
of accelerating economic growth.

The human rights approach to development
added a further dimension to development thinking.
While the human development approach aims at real-
izing individuals’ freedoms by making enhancement
of their capabilities the goal of development policy,
the human rights approach focuses on claims that indi-
viduals have on the conduct of the State and other
agents to secure their capabilities and freedoms. As
the Human Development Report 2000 put it, “human
development thinking focuses on the outcomes of var-
ious kinds of social arrangements and many of the
tools of that approach measure the outcomes of social
arrangements in a way that is not sensitive o how
these outcomes were brought about”.¢ Human rights
thinking, on the other hand, is primarily concerned
with “how” these outcomes are realized, whether the
State or other duty holders have fulfilled their obliga-
tions and whether the procedures followed are consist-
ent with the rights-based approach to development.

Is there any further value added to the already
recognized rights, such as the economic, social, and
cultural rights involved in human development, by
invoking and exercising the right to developmente The
question would be legitimate if the right to develop-
ment were defined merely as the sum total of those
rights. Looking at the right to development as a process
brings out the value added clearly: it is not merely the
5 W.A. Llewis, The Theory of Economic Growth (London, Allen and Unwin,

1955), pp. 9-10, 420-421.
¢ United Nations Development Programme, Human Development Report

2000: Human Rights and Human Development (New York, Oxford Univer-
sity Press, 2000), p. 22.

realization of those rights individually, but their reali-
zation together in a manner that takes into account
their effects on each other, both at a particular time
and over a period of time. Similarly, an improvement
in the realization of the right to development implies
that the realization of some rights has improved while
no other right is violated or has deteriorated.

For example, general comment No. 12 (1999)
on the right to adequate food adopted by the Com-
mittee on Economic, Social and Cultural Rights refers
to three levels of obligation in implementing that right:
respecting, protecting and fulfilling. That each of them
is interrelated with the level of realization of other
rights must be taken into account when realization of
the right to food is considered as an element of the
right to development. For example, it may not be pos-
sible to respect or protect the right to food if there is no
freedom of information or association. Fulfilling, on
the other hand, requires providing people access to
adequate food and will depend on the resource base
for food, whether for production or for import. The
general comment recognizes this (para. 27), but does
not go to the extent of stating that this implies looking
at the provision of food as a part of a country’s overall
development programme, bringing in fiscal, trade and
monetary policies and the issues of macroeconomic
balance, which the right to development approach
does take into account. Similarly, with regard to the
right to health, or the right to housing, or even the
right to education, fulfilling these rights together would
imply augmenting the availability of resources and the
proper allocation of existing resources. That would
mean changes in overall economic policies so that
the increased realization of any one right is achieved
without detracting from the enjoyment of the other
rights.

There are two obvious implications of looking at
the right to development as an integrated process of
development of all human rights. First, the realization
of all rights, separately or jointly, must be based on
comprehensive development programmes using all the
resources of output, technology and finance through
national and international policies. The realization of
human rights is the goal of the programmes, and the
resources and policies affecting technology, finance
and institutional arrangements are the instruments for
achievitng that goal. If a rights-based approach to
participatory, accountable and decentralized devel-
opment turns out to be cost-effective, it may be pos-
sible to reduce the expenditure of resources in one
direction, for example education, and raise it in
another, such as health, and thereby register an
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improvement in the realization of both rights. But if
these improvements are to be sustained and extended
to cover all rights, the resource base of the country
must expand to include not only gross domestic prod-
uct (GDP), but also technology and institutions. In
other words, the value added of the concept of the
right o development is not just that the realization of
each right must be seen and planned as dependent on
all other rights, but also that the growth of GDP, tech-
nology and institutions must be planned and imple-
mented as part of the right to development. Like the
rights to health, education, efc. the growth dimension
of the right to development is both an objective and
a means. It is an objective because it results in higher
per capita consumption and higher living standards;
it is instrumental in that it allows for the fulfilment of
other development objectives and human rights.

4. Human development and capabilities

The new paradigm of development thinking was
also introduced in the human development approach,
as built up by the Human Development Reports of
the United Nations Development Programme (UNDP)
and as articulated by Amartya Sen in his writings on
development. In describing the development process,
Sen equates expansion of wellbeing and expan-
sion of “substantial freedoms” and identifies it as
the “expansion of capabilities of persons to lead the
kind of lives they value or have reasons to value”.”
These freedoms, as Sen points out, should be seen as
both the “primary end” and the “principal means” of
development, both in a “constitutive role” and in an
“instrumental role”. The freedom to achieve valuable
“functionings” is called “capability” and “function-
ings” are defined as things we value doing or being,
such as being in good health, being literate or edu-
cated, being able to participate in the life of the com-
munity, being free to speak, being free to associate
and so on. In that sense, development becomes the
expansion of capabilities (i.e., substantial freedoms)
that allows people to lead the kind of life they value.
Thus, capabilities are also instrumental to the further
expansion of other capabilities: being educated and
healthy permits them, for example, to enjoy their free-
doms. The free agency of people who enjoy civil and
political rights is essential for the process.

The right to development builds upon the notion
of human development and can be described as the
right to human development, which in turn is defined
as a development process that expands substantial
freedoms and thereby realizes all human rights. How-

7 Sen, Development as Freedom (see footnote 1), pp. 24-25.

ever, when human development is claimed as a human
right, it becomes a qualitatively different process: it is
not just achieving the objectives of development; the
way they are achieved is also important. The objective
to fulfil human rights and the process of achieving this
objective is also itself a human right, and the process
must itself possess the features of all human rights,
that is, they must be realized with due regard for
equity and participation, they cannot be violated, the
respective obligations and responsibilities are clearly
specified, and there must be mechanisms for establish-
ing culpability for violations, for monitoring and for
redress. Indeed, the right to development approach
subsumes the human development approach; it is con-
ducting a process of human development in a manner
that adheres to human rights standards.

The right to development thus essentially inte-
grates the human development approach into the
human rights-based approach to development. It goes
beyond accepting the goals of development in terms
of human development and assessing the different
forms of social arrangements conducive to achiev-
ing the goals of development by converting those
goals into rights of individuals and stipulating the
responsibility of all the duty holders, in accordance
with human rights standards. It aims at the constant
improvement of the well-being of the entire population
on the basis of their active, free and meaningful par-
ticipation in development and the fair distribution of
benefits resulting therefrom. The concept of well-being
here is broader than the concept of “human devel-
opment”, as it incorporates social, political and cul-
tural processes info the economic process of realiz-
ing rights and freedoms. The Human Development
Reports have discussed concerns about civil and polit-
ical rights and democratic freedoms as these often are
very important in schemes for enhancing the capo-
bilities of the poor and vulnerable segments of soci-
ety. But they are rather peripheral to such schemes,
which would be better executed if there were greater
democracy or broader enjoyment of civil and political
rights (although it is not suggested that the schemes
would be deemed failures if these rights and freedoms
were violated). Conversely, under the right to develop-
ment approach, fulfilling civil and political rights is as
important as fulfilling economic and social rights, not
just in their instrumental roles but also in their substan-
tive, constitutive role. A violation of any right is tanta-
mount to a failure to realize the right to development.

This approach, based on the assumption that
development is a human right, broadens the human
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development approach by making all the human devel-
opment goals for the provision of the corresponding
goods and services rights that belong to individuals.
There is further value added where those rights are
infegrated into the process of realizing the right to
development. The realization of all rights together in
a manner that takes into account their effects on each
other, both at a particular time and over a period of
time, in the context of a framework of growth or a
development programme, facilitates their realization
individually. An improvement in the realization of the
right to development in such a programme implies
that the realization of some rights has improved while
no other right has been violated or has deteriorated.®

5. Duties and obligations

For the realization of any right, duties must be
assigned so as to establish accountability. The Dec-
laration assigns these responsibilities, which need to
be analysed in the context of a programme for imple-
menting the right to development.?

The national development policies that States
have a duty to formulate, according to article 2,
paragraph 3, should have two characteristics: (a)
they must be participatory (“on the basis of ... active,
free and meaningful participation”); and (b) equitable
(“the fair distribution of the benefits”). Further, States
have the right to adopt these policies, implying that
if States acting on their own are unable to formulate
and execute those policies in a globalized and inter-
dependent world, they have the right to claim coop-
eration and help from other States and international
agencies. Articles 3 and 4 elaborate on the nature
of that infernational cooperation. Articles 6, 9 and
10 clearly state that the implementation of the right
to development involves implementing all civil, politi-
cal, economic, social, and cultural rights, as they are
indivisible and interdependent, and that enhancement
of the right to development would imply the adoption
and implementation of policies, legislation and other
measures at the national and international levels. This
means that all of the obligations that the International
Covenants on Human Rights impose on States and the
international community apply to all measures associ-
ated with implementing the right to development.

& See “Third report of the Independent Expert on the right to development”
(E/CN.4/2001/WG.18/2), paras. 12-14, for further details.

? The following articles of the Declaration on the Right to Development iden-
tify the responsibilities of: individuals (art. 2 (2)) States at the national level
(art. 2 (3), art. 3 (1), art. 5, art. 6 (1) and 6 (3), art. 8); States at the inter-
national level (art. 3 (1) and 3 (3), art. 4, art. 6 (1), art. 7); and all agents
and duty bearers (arts. 9 and 10).

With respect to the obligation of States operating
at the international level, the Declaration is forthright
in emphasizing the crucial importance of international
cooperation. According to article 3, paragraph 3,
“States have the duty to cooperate with each other
in ensuring development and eliminating obstacles to
development” and should “fulfil their duties in such a
manner as to promote a new infernational economic
order based on sovereign equality, interdependence
[and] mutual interest”. Further, article 4 declares quite
categorically that States have the duty, individually
and collectively, to formulate international develop-
ment policies to facilitate the realization of the right
to development; this should be read in conjunction
with the reference in the preamble to the Declaration
to the principles of “international cooperation in solv-
ing infernational problems of an economic, social,
cultural or humanitarian nature, and ... promoting
and encouraging respect for human rights and fun-
damental freedoms” contained in the Charter of the
United Nations, in particular, the pledge “to take joint
and separate action in cooperation with the Organi-
zation for the achievement of ... (a) higher standards
of living, full employment, and conditions of economic
and social progress and development; (b) solutions
of international economic, social, health, and related
problems; and international cultural and educational
cooperation; and (c) universal respect for, and obser-
vance of, human rights and fundamental freedoms for
all without distinction as to race, sex, language, or
religion” (Articles 55 and 56). Because the Charter
enjoys special status as the foundation of the pres-
ent international system, this pledge is a commitment
to international cooperation by all States within the
United Nations. It was reinforced with respect to
ensuring development and eliminating obstacles to
development and promoting the realization of the
right to development in paragraph 10 of part | of the
Vienna Declaration and Programme of Action.

In sum, the Declaration clearly indicates that
the primary responsibility for implementing the right
to development belongs to States and that the benefi-
ciaries are individuals. The international community
has the duty to cooperate to enable States to ful-
fil that obligation. But the obligation to realize the
right to development through international coopera-
tion requires the realization of all, or most, rights in
a planned manner in tandem with an appropriately
high and sustainable growth of the economy and
appropriate changes to its structure. Realizing the
right to education or to primary health care in iso-
lation, for example by making changes to the legal
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framework and reallocating the resources available
within the country, is not the same as implementing a
plan of development that includes fundamental institu-
tional changes, which may not be possible for some
States without substantial help from or cooperation of
the international community.

With regard to the notion of accountability and
applying human rights standards in the implementa-
tion of human development, the obligations involved
are clearly not always “perfect”, in the sense that the
nonulfilment or violation of a right cannot be attrib-
uted to a specific duty holder; such is the nature of
obligations in the case of justiciable, “legal” rights.
The obligations related to the right to development are
more in the nature of “imperfect” obligations, with a
number of agents, individuals, States and the interna-
tional community having different kinds of obligations,
with no specific agent responsible for its violation. But
that does not mean that the right-duty correspondence
cannot be established, or that the obligations of the
different agents or duty holders cannot be specified.
For some of the duty holders—whom Sen describes
as “anybody who can help” —the specifications of the
obligations may not be exact, but they may still be
helpful for securing rights, because if somebody can
help they have an obligation to help.'® But for other
duty holders the obligations can be more precisely
formulated and imposed. Or some obligations can be
formulated in @ manner such that accountability for
them takes the form of enforceable remedies. Thus, for
the right to development, as in the case of economic,
social, and cultural rights, not to mention civil and
political rights, the rights-duty correspondences, or the
obligations of the different parties—and therefore the
accountability —can be established.

The editors of a leading human rights textbook
enumerate the duties of the State in terms of five obli-
gations: (a) to respect the rights of others; (b) to cre-
ate institutional machinery essential to the realization
of rights; (c) to protect rights and prevent violations;
(d) to provide goods and services to satisfy rights;
and (e) to promote rights."" The Maastricht Guide-
lines on Violations of Economic, Social, and Cultural
Rights address the obligations to respect, protect
and fulfil, and lay down enforceable remedies (see
E/C.12/2000/13). Stephen Marks analyses four
categories of obligations, two perfect and two imper-
fect.'? In the first category he places the obligations to
19 Sen, Development as Freedom (see footnote 1), p. 230.

" Henry J. Steiner, Philip Alston and Ryan Goodman, International Human
Rights in Context: Law, Politics, Morals, 3rd ed. (Oxford, Oxford Univer-
sity Press, 2008), pp. 185-189.

12 See Stephen P. Marks, “The human rights framework for development:

respect (i.e., preventing a State agent from denying a
right and punishing the agent for acts and omissions)
and to protect (i.e., preventing third parties from vio-
lating rights). These can be enforced through a judi-
cial process. In the second category are obligations
to promote or facilitate (undertaking campaigns or
creating an enabling environment) and obligations to
fulfil or provide (allocating resources to enable people
to enjoy the right) and which are “general commit-
ments to pursue a certain policy or achieve cerfain
results”.'® These are not justiciable, as “immediate
individual remedies through the courts are not nor-
mally provided when the State falls short of its respon-
sibilities”, but he still considers them legal obligations
because States are required to take steps “in the direc-
tion of sound progressive realization” of rights.'

The right to development, as mentioned above,
involves the realization of all civil, political, economic,
social and cultural rights, and therefore all the charac-
teristics of State obligations also apply to its implemen-
tation. But in the nature of things, the right to develop-
ment largely entails obligations to fulfil or to promote
and provide, which are in general “imperfect” obli-
gations to elaborate policies or programmes of action
wherein all parties, particularly States and the interna-
tional community, have clear roles to play in helping
to realize the right to development. These roles can be
translated into obligations with provisions for corrective
action and enforceable remedies if the obligations are
not fulfilled. Since these policies or programmes involve
the action of a number of agents and are vulnerable to
exogenous influences and uncertainties, they can be
evaluated only in terms of a probability of success, and
therefore rights may remain unrealized or unfulfilled.
However, these programmes can be designed with a
high probability that the right in question will be deliv-
ered and with a clear assignment of the roles and obli-
gations of each of the parties concerned.

Most of the arguments presented above regard-
ing the grounding of the right to development are gen-

seven approaches”, Reflections on the Right to Development, Arjun K.

Sengupta, Archna Negi and Mushumi Basu, eds. (New Delhi, Sage
Publications, 2005), pp. 23-60. See also Amartya Sen,”Consequential
evaluation and practical reason”, Journal of Philosophy, vol. 97, No. 9
(September 2000), p. 478.

Marks, “The human rights framework for development: seven approach-
es”, p. 45.

14 bid.

Most of the arguments in this section are taken from Arjun Sengupta, “The
right to development as a human right”, Frangois-Xavier Bagnoud Center
for Health and Human Rights, Harvard University, FXB Working Paper
No. 7, 2000, available at www.harvardfxbcenter.org.
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erally accepted. Other propositions surrounding this
right are the subject of some controversy and need
to be addressed before we can explore the practical
dimensions of the right.

1. Human rights as natural rights

The traditional argument against economic,
social and cultural rights, and hence the right to
development, has been that they are not human rights
because they cannot be identified with natural rights.
As Jack Donnelly puts it, in the Universal Declaration,
“human rights are clearly and unambiguously con-
ceptualized as being inherent to humans and not as
the product of social cooperation. These rights are
conceptualized as being universal and held equally
by all; that is, as natural rights”.'¢ In that paradigm,
human rights are only personal rights based on nega-
tive freedom, such as the rights to life, liberty and free
speech, whereby the law prohibits others from killing,
imprisoning or silencing an individual who has @
claim to freedoms that the State is expected to protect.
Economic and social rights are, however, associated
with positive freedoms, which the State has to secure
and protect through positive action. According to this
view they are not natural rights and, therefore, are
not human rights. The right to development is seen as
a collective right, which is more than just the sum of
individual or personal rights, and therefore would not
be regarded as a human right.

All these arguments have been substantially
repudiated in the literature. The Universal Declaration
has many elements that go beyond the principles of
natural rights. In fact, it is firmly based on a plural-
istic foundation of international law with many el-
ements of economic and social rights, considering an
individual’s personality as essentially moulded by the
community. Indeed, there is no logical reason to see
the human rights of a group or a collective (people
or nation, ethnic or linguistic group) as being funda-
mentally different from an individual’s human rights,
so long as it is possible to define the obligation to
fulfil them and for duty holders to secure them. Even
1¢ Jack Donnelly, “Human rights as natural rights”, Human Rights Quarterly,

vol. 4, No. 3 (Autumn 1982), p. 401. These issues have been debated
extensively in human rights literature. Most of the arguments are well sum-
marized in two articles by Philip Alston, “The right to development at the
international level”, The Right to Development at the International Level,
René-Jean Dupuy, ed. (The Hague, The Hague Academy of International
Law, 1980), p. 99, and “Making space for new human rights: the case of
the right to development”, Harvard Human Rights Yearbook, vol. 1 (Spring
1988), pp. 3-40. See also Jack Donnelly, “In search of the unicorn: the
jurisprudence of the right to development” and “The theology of the right
to development: a reply to Alston”, California Western International Law

Journal, vol. 15 (Summer 1985), pp. 473 ff and 519-523. See further
Sen, Development as Freedom, chap. 12.

personal rights can be seen as rights to be protected
for individuals and groups.!” Furthermore, it is well
established that the identification of civil and politi-
cal rights with negative rights and economic, social,
and cultural rights with positive rights is too superficial
because both require negative (prevention) as well as
positive (promotion or protective) actions. Therefore,
it is logically difficult to regard only civil and political
rights as human rights and to not regard economic
and social and collective rights as human rights.

2. Justiciability

Another criticism of the right to development is
related to its justiciability. There is a view, particu-
larly among lawyers of the positivist school, that if
certain rights are not legally enforceable, they can-
not be regarded as human rights. At best, they can
be regarded as social aspirations or statements of
objectives. The sceptics, who doubt the appeal and
effectiveness of ethical standards of rights-based argu-
ments, would not recognize a right as such unless the
entitlement to the right is sanctioned by a legal author-
ity, such as the State, based on appropriate legisla-
tion. As Sen puts it, these sceptics would say: “Human
beings in nature are, in this view, no more born with
human rights than they are born fully clothed; rights
would have to be acquired through legislation, just as
clothes are acquired through tailoring.”'® This view,
however, confuses human rights with legal rights.
Human rights precede law and are derived not from
law but from the concept of human dignity. There is
nothing in principle to prevent a right being an inter-
nationally recognized human right even if it is not indi-
vidually justiciable.'

Human rights can be fulfilled in many different
ways depending on the acceptability of the ethical
base of the claims. This should not, of course, obfus-
cate the importance or usefulness of such human
rights being translated into legislated legal rights. In
fact, every attempt should be made to formulate and
adopt appropriate legislative instruments to ensure the

17 See Charles Taylor, “Human rights: the legal culture”, Philosophical
Foundations of Human Rights, Alwin Diemer and others., eds. (Paris,
UNESCO, 1986), pp. 49-57; and Vernon Van Dyke, Human Rights,
Ethnicity and Discrimination (Westport, Connecticut, Greenwood Press,
1985).

18 Sen, Development as Freedom, p. 228.

19 This issue has been dealt with extensively in the deliberations of the Com-
mittee on Economic, Social and Cultural Rights and its general comments
(for example, general comment No. 3 (1990) on the nature of States
parties’ obligations. See also Julia Hauserman, “The realization and
implementation of economic, social and cultural rights”, and Michael
K. Addo, “Justiciability re-examined”, in Economic, Social and Cultural
Rights: Progress and Achievement, Ralph Beddard and Dilys M. Hill, eds.
(London, Macmillan in association with the Centre for International Policy
Studies, University of Southampton, 1992).
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realization of the claims of a human right once it is
accepted through consensus. These rights would then
be backed by justiciable claims in courts and by the
enforcement authorities. But to say that human rights
cannot be invoked if they cannot be legally enforced
would be most inappropriate. For many of the eco-
nomic and social rights and the right to development,
and even for some elements of civil and political rights,
the positive actions that are necessary may often make
it very difficult to identify precisely the obligations of
particular duty holders to make them legally liable to
litigation. Enacting appropriate legislative instruments
for any of these rights is often a monumental task, and
it would be both necessary and useful to find alterna-
tive methods of enforcing the obligations rather than
through the courts of law.

While civil and political rights and economic,
social, and cultural rights have been codified in
international treaties or covenants and ratified by a
large number of States and supplemented by proto-
cols allowing for individual complaints, the Declara-
tion does not have that status and therefore cannot
be enforced in a legal system. That fact does not
diminish the responsibility of States, nationally or
internationally, nor that of individuals and agencies
of the international community, to realize the right to
development. It may be necessary to suggest some
mechanism to monitor or exercise surveillance over
States and agencies of the international community to
ensure that they are complying with their commitment
to realize the right to development. Such a mecha-
nism might not have the same legal status as a treaty
body, but it could still be effective in encouraging the
realization of this right through the exercise of peer
pressure, democratic persuasion and the commitment
of civil society.

3. Monitoring of implementation

For many of the positive rights, implementability
is offen a more important issue than enforceability.
Designing a programme of action that would facilitate
the realization of the right might be a better way of
achieving it than trying to legislate. In that case, what
may be required is a monitoring authority or a dis-
pute settlement agency, rather than a court of law for
settling claims. Democratic institutions of local bodies,
non-governmental organizations or public litigation
agencies may prove fo be quite effective in dealing
with the rights-based issues that are not amenable
to resolution under precisely formulated legislative
principles.

Establishing such monitoring agencies, in what-
ever guise, may often be the only way to enforce the
obligations of the international community. Indeed,
the justiciability of international commitments must be
dealt with differently from the enforcement of national
obligations. There are of course many different agen-
cies of infernational adjudication, of which the Inter-
national Court of Justice is only one. There are estab-
lished institutions and procedures for settling trade
and financial disputes. However, such agencies may
not be useful in the area of human rights unless the
failure of the obligation can be put into a form that
is admissible to these institutions. The human rights
treaty bodies, which operate mainly on the basis of
reporting, may often be quite inadequate, even when
direct complaint procedures are available. What is
needed in most cases is a forum where international
agencies and concerned Governments could meet and
talk to each other. A transparent consultation mecha-
nism, subject to the democratic pressure of public
opinion, can often play a much more significant role
in enforcing institutional agreements, especially those
on human rights, than any outside judicial authority.

Monitoring implies the use of indicators.?° In the
absence of a consensus on what can be considered
human rights and right to development indicators,
the Independent Expert focused in his report to the
Working Group on the Right to Development on vari-
ous conventionally used socioeconomic indicators to
monitor and assess the development process for the
realization of the right to development. Attainments
of individuals and population groups, for instance in
the fields of education, health, food or shelter and
the civil and political aspects of life (corresponding
to the international human rights standards), could be
interpreted as the realization of rights that comprise
the composite right to development. The constitutive
elements of the composite right chosen for realization
in sequence would depend on the country context and
the priorities of the respective State. The Independent
Expert has argued that the characteristics of the pro-
cess for realizing the right to development and the
success or failure of those efforts could be analysed
by focusing on the policies to eradicate poverty —the
worst form of deprivation of human rights—and the
policies to protect vulnerable groups in society from
the dislocating impacts of development. Poverty is
multidimensional, extending beyond income poverty
to capability poverty covering nutrition, health, edu-
cation, social security, etc., making poverty, in effect,

20 This section draws on “Sixth report of the Independent Expert on the Right

to Development” (E/CN.4/2004/WG.18/2), paras. 5-6.
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a denial of the right to development. The well-being
of the poor and vulnerable groups could be deter-
mined both in terms of their income and consumption
and their capabilities, reflected, for example, in their
access to food, education, health, shelter, work, etc.
Policies to eradicate poverty are therefore appropri-
ate examples of policies to secure the right to devel-
opment.

In his preliminary study on the impact of inter-
national economic and financial issues on the enjoy-
ment of human rights (E/CN.4/2003/WG.18/2),
the Independent Expert argued that indicators for the
right to development would be a combination of indi-
cators on the availability of goods and services cor-
responding to the realization of different rights, and
appropriate indicators of rights-based access (with
equity, non-discrimination, participation, accountabil-
ity and transparency) to those goods and services.
While appropriate indicators of access may not be
easy to formulate, indicators of availability could be
derived from the conventionally used socioeconomic
indicators such as the ones tabulated by UNDP in its
Human Development Reports.

4. Collective rights versus individual rights

A different type of criticism has been persistently
levelled against the right to development in particular,
which is applicable to rights other than civil and po-
litical rights. The right to development was promoted
both by its third world protagonists and first world
critics as a collective right of States and of peoples to
development. We have already dealt with the problem
of collective rights as human rights and have argued
that it is perfectly logical to press for collective rights
to be recognized as human rights. However, care
must be taken to define collective rights properly and
not as being in opposition to individual rights per se.
Indeed, there are legal institutional agreements and
covenants that recognize and build upon collective
rights and the Declaration on the Right to Develop-
ment itself recognizes the collective right of peoples
in article 1, which states that “every human person
and all peoples” are entitled to the human right to
development and also the right to self-determination,
which includes “the exercise of their inalienable right
to full sovereignty over all their natural wealth and
resources”. That collective rights are not to be seen as
opposed to, or superior to, the rights of individuals is
made clear in article 2 which states categorically that
“[The human person is the central subject of develop-
ment and should be the active participant and benefi-
ciary of the right to development”.

One of the most articulate defenders of the third-
world position regarding collective rights, Georges
Abi-Saab, suggested two possible ways of looking at
collective rights: “The first ... is to consider the right to
development as the aggregate of the social, economic
and cultural rights ... of all the individuals constituting
a collectivity. In other words, it is the sum total of a
double aggregation of the rights and of the individ-
vals.”?"  This, Abi-Saab says, has the advantage of
highlighting the link between the rights of the individ-
val and the rights of the collectivity. “The second way
of looking at the right to development as a collective
right ... is to approach it directly from a collective
perspective (without going through the process of
aggregating individual human rights) by considering
it either as the economic dimension of the right of
self-determination, or alternatively as a parallel right
to self-determination.”??

Indeed, most of the demands of the develop-
ing countries during the 1970s, when the content of
the right to development was negotiated, can be put
forward in these terms. The Integrated Programme
for Commodities, the Generalized System of Prefer-
ences, industrialization, technology transfers and all
the essential components of the New International
Economic Order were claims made on behalf of the
developing countries and were all meant to be pre-
conditions for development for all peoples in those
countries. In 1979, the Commission on Human Rights
stated in resolution 5 (XXXV) “that the right to develop-
ment is a human right and that equality of opportunity
for development is as much a prerogative of nations as
of individuals within nations”. Indeed, in many cases
individual rights can be satisfied only in a collective
context, and the right of a State or a nation to develop
is a necessary condition for the fulfilment of the rights
and the realization of the development of individuals.
Those who would detract from the significance of the
right to development by arguing that it is a collective
right of the State or nation, in conflict with the individ-
val rights foundations of the human rights tradition,
are more often than not politically motivated.

5. Resource constraints

Arelated issue is the question of resources —finan-
cial, physical and institutional, both at the national
and the international level—the lack of which would
constrain the speed and coverage of the realization of
the right to development and of the individual rights
21 Georges Abi-Saab, “The legal formulation of a right to development”, The

Right to Development at the International Level (see footnote 16), p. 164.
22 |bid.
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recognized in the International Covenants on Human
Rights. The argument that civil and political rights
have a greater claim to being regarded as human
rights because they can be protected immediately by
law and that economic, social and cultural rights con-
sume resources, which are always limited, does not
hold because many civil and political rights require
as much positive action as economic and social rights
and also consume resources.

Once rights are recognized as human rights, the
methods of their realization should depend upon the
objective conditions in the respective States, includ-
ing the availability of resources, and the international
environment. The human rights instruments, including
the International Covenant on Economic, Social and
Cultural Rights?®* and the Declaration on the Right to
Development,?* recognize the importance of resource
constraints. These concepts have been clarified in, inter
alia, the Limburg Principles on the Implementation of
the International Covenant on Economic, Social and
Cultural Rights (see E/C.12/2000/13)?* formulated
at the University of Limburg (Maastricht, the Nether-
lands) by a group of distinguished experts. According
to the Principles, “[p]rogressive implementation can
be effected not only by increasing resources, but also
by the development of societal resources necessary for
the realization by everyone of the rights recognized”,
noting further that “[tlhe obligation of progressive
achievement exists independently of the increase in
resources; it requires effective use of resources availa-
ble”.26 The Principles state that the term “its available
resources” refers to “both the resources within a State
and those available from the international community
through international cooperation and assistance”.
“In determining whether adequate measures have
been taken for the realization of the rights recognized
in the Covenant”, the Principles reiterate, “attention
shall be paid to equitable and effective use of and

access to the available resources”.?

23 “Each State Party fo the present Covenant undertakes fo take steps, indi-
vidually and through infernational assistance and cooperation, especially
economic and fechnical, to the maximum of its available resources, with a
view to achieving progressively the full realization of the rights recognized
in the present Covenant by all appropriate means, including particularly
the adoption of legislative measures” (art. 2 (1)).

“Steps should be taken to ensure the full exercise and progressive en-
hancement of the right to development, including the formulation, adop-
tion and implementation of policy, legislative and other measures at the
national and international levels” (art. 10).

In particular, “[t]he obligation to achieve progressively the full realization
of the rights requires States parties to move as expeditiously as possible
towards the realization of the rights. Under no circumstances shall this be
interpreted as implying for States the right to defer indefinitely efforts to
ensure full realization. On the contrary all States parties have the obliga-
tion to begin immediately to take steps to fulfil their obligations under the
Covenant” (para. 21).

2 |bid., paras. 23-24.

% |bid., paras. 26-27.
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Thus, States must use their best efforts to realize
not only economic, social and cultural rights but the
right to development as well, by accessing available
resources, whether through measures that can be
adopted immediately and without great expenditure
of resources, such as prohibiting discrimination in the
access to available services and benefits and adopt-
ing legislation and administrative measures to fulfil or
redress the violation of obligations, or by prioritization
in the expenditure of resources, the supply of which
remains limited. The problem should not be blown out
of proportion or used as a pretext for avoiding action.
Most of the activities needed to fulfil these rights do not
require a high level of financial resources; they may
require more input of administrative or organizational
resources whose supply is relatively elastic, depend-
ing upon political will rather than on finance or physi-
cal infrastructure. Similarly, the resources requested
may not be limited to national availability but can be
complemented by international supply of appropriate
quantity and quality. As a result, for many countries
the resource constraints may not be insurmountable. In
addition, using the existing resources more efficiently
and less wastefully may have a much greater impact
on realizing the rights than increasing the supply of
financial resources.

Resource constraints affect different countries
differently. For very poor countries, the institutional
constraints may be so important that, unless they
are removed, littfle can be done to use financial and
other resources efficiently to realize rights. For other
developing countries, the fiscal resources of the Gov-
ernment rather than the overall savings may be more
crucial. For many others, infrastructure, such as roads,
communications, fransportation, electricity or water
supply, may turn out to be the binding constraint. If all
rights are of equal value or have the same importance,
as human rights instruments claim, it is the nature of
the resource constraints that may determine the prior-
ities. The rights that require the least expenditure of the
resources which are in shortest supply will tend to be
realized first. There is a risk that this may, as a result,
fail to bring about the social change that is the ultimate
objective of following the rights-based approach to
development. For example, if providing primary edu-
cation to poor children is equally important whether
they live in a remote village or in an urban area in a
country with limited roads or transport facilities, the
children in the remote village are likely to be ignored.
If providing food to poor families in all parts of the
country is given equal value in a financially expensive
programme of food security, the female children in
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villages may continue to be deprived if social reforms
are not pursued effectively. As noted above, one of
the benefits of a human rights-based approach to
development is that it focuses attention on those who
lag behind in enjoying their rights and requires that
positive action be taken on their behalf.

However, if resource constraints do become
acute, it may be necessary to prioritize among the
different rights. But such prioritization need not con-
tradict the principle that “all human rights are indivis-
ible, interdependent, interrelated and of equal impor-
tance for human dignity”.?® That principle requires
that any programme or mechanism for influencing
human rights address all rights in their totality as an
infegrated whole, recognizing fully the implications of
their interrelationship, and that no one right should
be violated in fulfilling any other right. There cannot
be any trade-off between rights and the violation of
one right cannot be compensated for by the improved
realization of any other right.

When the right to development is taken as a
process wherein all rights are progressively realized,
prioritization would mean that some rights could be
realized earlier than the others, without violating or
refrogressing on the fulfilment of any right. Progress
would then be measured by comparing the incremen-
tal changes in the realization of a specific right rather
than giving up some rights in exchange for progress
in the realization of others.??

Even then, the question would arise of how to
decide on the relative preference between rights.
Henry Shue refers in this regard to a set of “basic”
rights, the enjoyment of which is essential to the enjoy-
ment of all others. “When a right is genuinely basic,
any attempt to enjoy any other right by sacrificing the
basic right would be quite literally self-defeating, cut-
ting the ground from beneath itself.”*° The Committee
on Economic, Social and Cultural Rights has treated
this problem somewhat differently. It referred to

a minimum core obligation to ensure the satisfaction of, at the
very least, minimum essential levels of each of the rights ...
[Flor example, a State party in which any significant number
of individuals is deprived of essential foodstuffs, of essential
primary health care, of basic shelter and housing, or of the
most basic forms of education is, prima facie, failing to dis-
charge its obligations under the Covenant.®'

28 Maastrict Guidelines on Violations of Economic, Social and Cultural
Rights, para. 4.

29 The author is indebted to Professor S.R. Osmani for pointing this out in
correspondence.

30 The Philosophy of Human Rights, p. 27.

31 General comment No. 3 (1990) on the nature of States parties’ obliga-
tions, para. 10.

Whatever the resource constraints, these mini-
mum obligations must be satisfied. The only way to
decide which are the “minimum core obligations” or
“basic rights” or preferred incremental changes in the
realization of some rights is through public discussion
in a human rights framework. The decision should be
based on genuine public choice through a participa-
tory process of consultation with the beneficiaries or
in a democratic forum of a State.

6. Interdependence of rights and the process of
development

The right to development as the right to a process
of development is not just an umbrella right or the
sum of a set of rights. It is the right to a process that
expands the capabilities or the freedom of individuals
to improve their well-being and to realize what they
value. A process implies an interdependence of dif-
ferent elements. The interdependence can be under-
stood over time, as a sequence of occurrences, and
also at a particular point in time, as the interaction
of cross-sections of elements that are related to each
other where the value of a single element depends
upon the value of other elements.

The process is not the same thing as the outcome
of the process, although in the right to development
both the process and the outcome of the process are
human rights. It is possible for individuals to realize
several rights separately, such as the right to food,
the right to education or the right to housing. It is also
possible that these rights are realized separately in full
accordance with human rights standards, with trans-
parency and accountability, in a participatory and
non-discriminatory manner, and even with equity and
justice. But even then, the right to development may
not be realized as a process of development if the
interrelationships between the different rights are not
fully taken into account. A programme of policies can
be worked out based upon the relationships between
different rights and a process can be established
that would facilitate the realization of those rights. In
other words, the process must be distinguished from
the outcomes of the process. Even if all civil, politi-
cal, economic, social and cultural rights cannot be
fully realized, or are realized only after a long time,
the process itself can be established and realized im-
mediately and so long as there is a high probabil-
ity that the process will lead to the desired outcomes,
claiming that process as a right may be the best option
in a given situation.
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The right to development as a right to a particu-
lar process of development can best be described as
a “vector” of all the different rights and freedoms.
Each element of the vector is a human right just as
the vector itself is a human right. They will all have
to be implemented, in full accordance with human
rights standards. Furthermore, all the elements are
interdependent, both at any point in time and over
a period of time, in the sense that the realization of
one right—for example the right to health—depends
on the level of realization of other rights, such as the
rights to food, to housing, to liberty and security of the
person or freedom of information, both at the present
time and in the future. Similarly, realization of all these
rights in a sustainable manner would depend upon
the growth of GDP and other resources, which in turn
would depend upon the realization of the rights to
health and education, as well as to freedom of infor-
mation given the initial stock of human, material and
institutional assets.

The logic of this process can be described as fol-
lows:®? the state of well-being of a country or the level
of rightsbased development (R,) can be defined as
R,=(R,, R, ... R ), or a vector of the level of realization
of the “n” different rights recognized as human rights
in the international instruments. Each R is an index of
the realization of the i right, which depends upon the
availability or supply of the i good or service corre-
sponding to that right and the access or the manner
in which individuals can enjoy that good and service.
Both the availability of and the access to these goods
depend on resources or GDP determining their supply
and public policy using these resources. R's, which
are interdependent, can be described as R =f(Rj, GDP,
policy), j=1,2....n; i#|.

The right to development is an improvement of
this level of well-being over a span of time and can be
described as a vector dR =(dR,, dR,...dR , g*), where
g* denotes rights-based growth of GDP or growth
with equity, participation and respect for other human
rights norms. The policies that determine the access
to and availability of the goods and services corre-
sponding to these rights and the expansion of GDP
in a rights-based manner are the obligations that the
duty holders must carry out to fulfil these rights.

The condition for the improvement of the right
to development dR >0 is specified in terms of the
improvement of the vector, such that there is at least
32 This section draws on Arjun K. Sengupta, “On the theory and practice

of the right to development”, Human Rights Quarterly, vol. 24, No. 4
(2002), pp. 868-869.

uen

one “i” for which dR >0 and no other right is negative,
or dR >0, meaning that the realization of some or at
least one right must have improved and no right—civil,
political, economic, social or cultural—is violated.

Looking at the right to development as a vector
of rights brings out clearly that any programme that
raises the level of any of the elements of the vector
without lowering the level of any other element would
increase the level of development. Such an approach
would essentially mean not violating, or actually
improving, some rights, for example civil and politi-
cal rights, and improving all other rights, for example
economic, social, and cultural rights, by promoting
and providing the goods and services relating to those
rights for all people, and respecting the principles of
equity, non-discrimination, participation, accountabil-
ity and transparency that constitute the basic human
rights standards. In a practical programme, the inter-
relation between the various rights and the provision
of the goods and services associated with them should
be taken fully into account, both at the present time
and info the future. The optimal programme, that is
the programme that yields the maximum value of the
indicators of each of these rights, when all of them
are taken together, will be a constituent element of
the development process claimed under the right to
development. Any such programme must take fully
info account the constraints imposed by the process
of economic growth, or “g” as we have defined it
above. That “g” is a function of or related to all human
rights, and the human rights themselves are a function
of “g”. In that sense growth becomes both a means
and an end in the process of development. Any pro-
gramme for realizing the right to development must
be designed to expand resources through a process
of sustainable growth consistent with human rights
standards.

However, to be recognized as an element of the
programme for the right to development, growth of
resources must be realized in the manner in which
all human rights are to be realized, that is, in accord-
ance with human rights standards, ensuring in particu-
lar equity or the reduction of disparities. That would
imply a change in the structure of production and
distribution in the economy that ensures growth with
equity and would imply a programme of development
and investment that may not depend on reliance on
market mechanisms alone but may require substantial
infernational cooperation. Indeed, once the right to
development is seen in the context of a development
programme aiming at the sustained, equitable growth
of resources, it becomes clear that national action and
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international cooperation must reinforce each other in
order to realize rights in a manner that goes beyond
the measures for realizing individual rights.

Translating the above concepts into social
arrangements for the implementation of the right to
development is dependent on the nature of the cur-
rent global economic situation, described in section A
below, and its implications for national policies, dis-
cussed in section B. The final section, C, will focus on
international cooperation.

1. Managing globalization®

The process of managing market-based global
economic integration to deliver a desired process of
development in general, and the fulfilment and reali-
zation of the right to development in particular, is
bound by a major inherent constraint. The constraint
arises because such a process of globalization tends
to favour those with better endowments and greater
command over resources, and hence with favourable
initial conditions, as against those that are at a disad-
vantage on these counts and are “latecomers” to the
process of development. There are, of course, ways
to overcome these initial handicaps and to chart a
development path that not only reverses the inherent
inequities but, more importantly, yields outcomes con-
sistent with the fulfilment and realization of the right to
development. That path is founded on the recognition
that the State has the primary responsibility to iden-
tify, devise and implement appropriate development
policies and to follow the requisite sequencing of strat-
egies so as to harness the opportunities provided by
the global economy. Notwithstanding this role that the
State has to play, there is also a definite and substan-
tive role for the international community, which has
the responsibility of creating a supportive global envi-
ronment for countries to realize those development
policies. At the same time—and not necessarily out
of humanitarian concern alone—it is obliged to step
in with such development assistance and technical
cooperation as could help countries committed to the
universal realization of all human rights in meeting
their goals.

3 This section draws primarily from E/CN.4/2004/WG.18/2,
paras. 31-32.

There is, however, clearly no uniform policy
prescription that can be followed by all countries in
pursuing the obijectives of development, the more so
when it comes to implementing the right to develop-
ment. The strategy and the economic policy instru-
ments must be devised and deployed in accordance
with the development obijectives in the specific coun-
try context. The nature of the policy adopted would,
however, be strongly “path dependent”.®* It would
be dependent on the initial conditions and the course
of development of the economy. Such “path depend-
ency” would rule out any universally optimal public
inferventions. In most cases there would be a set of
policies to reach the desired outcomes—a corridor, so
to speak —from among which the optimal may have to
be chosen. Furthermore, policies that affect different
aspects of the desired performance will have to be
coordinated and applied together as a package or as
a programme of reform, so that they reinforce each
other in the process of attaining the desired devel-
opment outcomes. Thus, it is possible, for instance,
that an external shock originating in the international
economy has a distinct impact in different countries,
generating different policy responses or adjustment
processes in keeping with the respective initial condi-
tions, institutions, and level and path of development,
and accordingly results in non-uniform outcomes.

2. Importance of economic growth

It may be useful to highlight the most important
feature of the programme for realizing the right to
development, which is that it is based on a strategy of
growth of resources with equity and respect for human
rights standards. Resources here include not only GDP,
but also legal, technical and institutional resources.
Any improvement in those resources improves the
prospects of realizing all rights and increases the
value of their indicators.

The doubts raised in the human rights discussion
about the relationship between growth of GDP and
the values of those indicators have been mostly the
result of confusion between what is the necessary and
what is the sufficient condition in the relationship. For
any sustained increase in the value of the indicators,
it is necessary to have higher GDP growth; however,

3 The theoretical literature on this subject is large and well known. Howev-
er, the best account of the importance of policies in a setup of dynamic
equilibrium may be seen in a published lecture on path dependency given
by the noted economist, the late Professor Sukhamoy Chakravarty, at Eras-
mus University, the Netherlands, in April 1990. See S. Storm and C.W.
Naastepad, eds., Globalization and Economic Development: Essays
in Honour of J. George Waardenburg (Cheltenham, United Kingdom,
Edward Elgar Publishing, 2001).
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higher GDP growth is not sufficient for high value of
the indicators.

Several studies have shown that a reduction
of income poverty is almost always associated with
growth (in income or consumption) and that negao-
tive growth is accompanied by an increase in pover-
ty.%> However, for any given rate of growth, different
countries may have different values of income pov-
erty, depending upon how the results of growth are
distributed or the pattern of growth; whether the sec-
tors producing labour-intensive outputs, such as agri-
culture, are growing more; or whether regions that
have higher growth of population or labour force are
growing faster. With regard to the non-income vari-
ables or other social indicators, it is possible at a
given moment to raise those values by reallocating
resources within a given level of income. But this can-
not be sustainable, even in the medium term, without
an increase in the availability of resources, especially
when a number of such indicators, each with its claim
on resources, are expected fo increase together in a
coordinated manner in a programme for realizing the
right to development.

In other words, the resource implications of imple-
menting any one right separately and independently
from others are different from implementing all or most
rights together as part of a development programme.
It may be possible to implement any one single right
without spending many additional resources just by
using the current level of expenditure more efficiently,
or through better allocation of the expenditures. In
most cases, it would only be necessary for States to
adjust their method of functioning and fulfil their obli-
gations to the beneficiaries in accordance with the
human rights approach. This would have the indirect
effect of not fulfilling other rights because, as noted
earlier, the level of enjoyment of any one right will
depend upon the level of enjoyment of the other
rights, but those effects could be ignored if the con-
cern is with the implementation of one single right in
isolation. However, if implementing a single right is
part of a programme for development, it would have
to take into account the interdependence between
all rights or between the flows of goods and services
that are reflected in the social indicators associated
with different rights. That would call for a substantial
increase in net resources, often to a level well beyond
the domestic resources that are available.

35 See Martin Ravallion and Shaohua Chen, “What can new survey data
tell us about recent changes in distribution and poverty2”, World Bank
Economic Review, vol. 11, No. 2 (May 1997), p. 360.

In order to sustain a high and feasible level of
growth that expands the supply of resources over
time, most developing countries require a domestic
rate of investment that is higher than the rate of sav-
ings, which must be bridged with a supply of foreign
savings or the international transfer of resources.
Developing countries’ claim on international coopera-
tion, to which they would be entitled by virtue of the
international acceptance of the right to development,
will include, in addition, a change in the framework of
international relations giving them an equitable share
in the fruits of international transactions. The need for
such cooperation will be much greater than in the
usual human rights approach to realizing individual
rights.

The obligation of the developing countries them-
selves would also be to design and implement policies
that produce not only equitable but also sustainable
growth. They have to be based on redistribution pro-
grammes as well as resource allocations which ensure
the fulfilment of basic rights and which must not allow
inefficiency and market distortions that cause avoid-
able waste of resources. They must also adhere to
the conditions of macroeconomic stability to ensure
sustainability of the process of growth. A programme
for realizing the right to development should not be
seen as ignoring the policies of stability and sustain-
ability of economic growth with efficient allocation
of resources; instead, it builds on those policies to
channel economic activities while maintaining human
rights standards, to realize all human rights and fun-
damental freedoms.

In analysing the impact of globalization on the
realization of outcomes consistent with the right to
development, it emerged that in every instance, the
most successful cases were those where the countries
were able to use contextually appropriate domestic
investment and institution-building strategies to har-
ness the opportunities of growing integration with the
world markets. This was true whether the desire was
to improve economic performance and sustain future
growth prospects, or to bring down poverty incidence
and inequality in incomes and social indicators, or
to successfully access the required technology for
implementing and sustaining the development pro-
cess, or to minimize the impact of volatility in capital
flows and their dislocative impact on the economy.

3 This section is taken from E/CN.4/2004/WG.18/2, para. 33.
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For many developing countries in Latin America and
Africa, this increase in the pace of integration with the
global economy started with the adoption of a liberal
model of economic reform. In an assessment of this
experience,” the Independent Expert concludes:

(a)  The liberal model as a development framework was
found to be limited in terms of the development goals
that it directly addressed and the instruments that it
sought to encourage to meet those goals. However,
some countries, such as Chile, that went beyond the
basket of policies of the liberal model, were able to
realize and sustain a high and stable rate of economic
growth and reduce poverty incidence and (to some
extent) inequality, thereby achieving outcomes consist-
ent with the realization of the right to development;

(b)  Stable domestic macroeconomic environmental and
fiscal prudence are seen to be necessary for sustain-
ing economic growth at improved and stable rates;

()  Economic growth has instrumental and constitutive
relevance when it is labour absorbing and it bene-
fits from enhanced integration of the economy with
global markets through productivity gains and access
to larger and deeper markets;

(d)  As no country can remain entirely insulated from the
dislocative impact of shocks from the global economy
and from the unanticipated consequences of domes-
tic policies, it is necessary to have an adequate and
appropriate approach fo social security and a safety
net; and

(e) A well-conceived and -implemented income transfer
policy could reduce poverty incidence, but reduction
in persistent income inequalities needs a strategy fo
improve human capabilities and institutional capacity
to deliver critical social services.

The experience of the case studies reveals
that, in the current phase of globalization, interna-
tional cooperation is as important as the package of
national policies in implementing a strategy for real-
izing the right to development. It is, perhaps, even
more critical in the case of poor and least developed
countries where there is a wide gap in the level of
realization of human rights and the relevant inter-
national human rights norms and standards, and
because such countries do not have an adequate
technical and resource capacity for the realization of
human rights. It could also be critical in addressing
sudden and unanticipated economic crises and their
contingent dislocation, in particular in labour mar-
kets, even in the middle-income developing countries.
m studies on the right to development: Argentina, Chile and

Brazil” (E/CN.4/2004/WG.18/3).
38 This section draws on E/CN.4/2004/WG.18/2, para. 34.

Further, unlike the national policies for implementing
the right to development that invariably have to be
designed contextually, the international framework for
supporting the implementation of the right to develop-
ment has to be global in its reach. It has to provide
an environment that is transparent and non-discrimi-
natory and promotes universal access and equity in
the distribution of benefits from the development pro-
cess fo the countries’ regions and their people. Thus,
for instance, the international trade regime under the
World Trade Organization that codifies the agree-
ment on international trade in goods and services has
to be uniform, consistent and fair in its application.
The fact that it has not been so (particularly for trade
in agriculture and textiles) is in part a reflection of the
fundamental asymmetry in the relationships between
the developed and the developing countries. It has
occupied a prime slot in the negotiations between the
two sets of countries in the most recent trade rounds.
The resolution of this issue is key to future progress in
evolving a fair and credible international framework
for implementing the right to development.

At the same time, infternational cooperation for
implementing the right to development could also take
other contextually suitable forms. This could be the
case in meeting specific exigencies in time of locally
or externally induced crisis; it could also be the case
in unfolding a medium- to long-term development strat-
egy. Thus, for instance, in his country study on the
South American economies, the Independent Expert
reports that in the context of the crisis in Argentina in
2002, international cooperation could have taken the
form of providing for implementing a counter-cyclical
policy on social safety nets in the postcrisis period
rather than forcing the country to generate a larger
primary surplus. This, it could be argued, would
have helped in alleviating the dislocative impact of
the crisis which at its peak brought the number of the
poor, unemployed and destitute (those categorized as
extremely poor) to a level unprecedented in the history
of the country. In the case of Chile, the Independent
Expert has argued that in an effort to bring about a
greater degree of certainty in its external environment
for trade, the country sought and gained international
support for its medium- fo long-term development strat-
egy by improving market access for its exports—pri-
marily commodities—through a series of trade agree-
ments with its partners. Finally, in the case of Brazil,
it has been suggested that international cooperation
could take the form of protecting resource flows to
maintain social sector and social security spending
while releasing resources to fuel growth and imple-
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ment a development strategy that potentially reflects
the notion of the right to development. Finally, an
important kind of international cooperation adminis-
tered through the transfer of grants and concessional
assistance relates to the official development assis-
tance (ODA) flows that could be contextually tailored
to the needs of the recipient countries.

Two examples of international cooperation are
development compacts and a programme for the
implementation of the right to development, described
in the following paragraphs.

1. The development compact

In his earlier reports the Independent Expert
extended the notion of a “development compact” as
a mechanism for implementing a right to development
programme.*® He has argued that if a country finds
itself in a situation where its commitment to pursue
rights-based development involving an adequate
development policy, including provisioning for pub-
lic goods and a policy on social sector development,
is threatened or compromised by its inability to find
resources to sustain growth, then, under the right to
development framework, it has the option of entering
infto a development compact with the international
community to seek assistance and cooperation in
meeting its development goals. The logic of a devel-
opment compact rests on the acceptance by, and a
legal commitment of, the international community to
pursue, individually and collectively, the universal
realization of all human rights and, on their part, for
the developing countries to follow explicitly a devel-
opment strategy geared towards the universal reali-
zation of human rights. The Independent Expert has
invoked the notion of a development compact as a
means of pursuing a rights-based approach to devel-
opment that is anchored in a framework of “mutual
commitment” or “reciprocal obligations” between the
State and the international community to recognize,
promote and protect the universal realization of all
human rights. The purpose of development compacts
is to assure developing countries that, if they fulfil
their obligations, their programmes for realizing the
right to development will not be disrupted for lack of
resources.

There are three essential elements in implement-
ing a development compact. First, there has to be
a programme, formulated by a developing country

3% See in particular E/CN.4/2002/WG.18/2, sect. III.B.

through a process of consultation, both within the
country among the people concerned, with trans-
parency and fair participation, and with other coun-
tries and donor institutions on an equal footing. The
programme should indicate policies and sequen-
tial measures to be adopted in order to realize the
right to development. Secondly, it should spell out
the responsibilities of others, such as the donors and
multilateral agencies, for steps to be taken by them
for cooperation, including the provision of ODA. The
third element would require setting up a mechanism
to monitor the implementation of the programme. This
monitoring mechanism must be credible, independent
and fair, so that the conditionalities associated with
the programme can be accepted by all concerned. To
finance the development compacts, the Independent
Expert invoked the commitment of the international
community, particularly the members of the Devel-
opment Assistance Committee, to contribute up to
0.7 per cent of their GNP for ODA and proposed that
a “callable fund” be established that can be resorted
to when contingencies arise and a country’s right to
development programme is threatened by lack of
finance. A support group is expected to service the
mechanism and call for a release of funds when it
approves the mutually agreed plan of the developing
country that puts forth the proposal.

In proposing the development compact, the Inde-
pendent Expert made clear that it would not entail
the creation of an additional development instrument.
On the contrary, it offers a mechanism to provide for
effective implementation of the existing development
instruments like the poverty reduction strategy papers
or the Comprehensive Development Framework in a
manner that is consistent with the principles of a rights-
based development approach. If implemented as pro-
posed, the development compact would allow for the
mutuality of responsibilities and for independent and
credible monitoring of the actions of the aid recipients
and the donors alike and, at the same time, provide
for an appropriate mechanism of redress in case of
policy failures in the course of a development pro-
cess. This brings into play two of the central concerns
of a rights-based development approach, namely the
principle of accountability and the recourse to a mech-
anism of redress that allows for relief, not necessar-
ily through legal means alone, for those who bear
the unanticipated and dislocative consequences of
external development, or when a programme for real-
izing the right to development cannot be implemented
owing to lack of finance or an unsupportive interna-
tional environment.
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The donors have a legitimate concern about
the effectiveness of the resources they provide to
the developing countries in furthering the objectives
of development. Conditionalities, when they are
imposed without the willing consent of the recipients,
go against the spirit of the rights approach to devel-
opment and the right to development. But if they were
part of an understanding and were perceived as a
“compact” based on mutual commitment to fulfilling
conditions for implementing programmes, they could
become an effective instrument for realizing the right
to development.

The idea of a compact was first floated by the
Foreign Minister of Norway, Thorvald Stoltenberg, in
the late 1980s and was elaborated upon by other
development economists and in the Human Develop-
ment Reports. It was meant to support programmes
which the developing countries were supposed to
implement according to a sequenced design of poli-
cies with a clear commitment by donors to provide the
required assistance in terms of both finance and trade
access and other policies to match the efforts of the
recipient countries.

It would be useful to invoke the concept of a
development compact once again in working out pro-
grammes for implementing the right to development.
It does not have to detract from existing arrangements
and the use of resources for ongoing programmes.
But the international community might like to decide
to adopt a few specific international programmes to
realize at least some of the targets as human rights
and to begin implementing the right to development
by means of compacts between developed and devel-
oping countries which would take on the obligations
of following mutually agreed upon policies and pro-
cedures and of providing required financial and other
assistance as identified. As long as implementing these
programmes does not worsen the achievement of
other programmes or obijectives, there will be definite
progress towards realizing the right to development.

In a development compact, the developing coun-
tries would have to assume obligations regarding
fulfilling and protecting human rights. The most equi-
table manner of monitoring the fulfilment of those obli-
gations would be through the establishment in each
country of a national human rights commission, con-
sisting of eminent personalities from the country itself.
For that purpose, all countries wishing to implement
the right to development through development com-
pacts would have fo set up such national commissions,
which would investigate and adjudicate violations of

human rights. That is initially the only way to ensure
against such violations. No country in the world can
claim that there are absolutely no violations of human
rights in its territory. All that can be ensured is an ade-
quate mechanism in the legal systems to redress such
violations. If a developing country sets up a national
human rights commission in accordance with interna-
tional norms and it can function independently without
any hindrance or obstacle, and appropriate legisla-
tion is framed, then that should be sufficient guarantee
that the country will carry out its human rights obliga-
tion according to the development compact.

The obligation of the international community
should also be set out in the context of the develop-
ment compact. If a developing country carries out its
obligations, the donor countries and the international
agencies must ensure that all discriminatory policies
and obstacles to access for trade and finance are
removed and the additional cost of implementing
those rights is properly shared. The exact share may
be decided on a case-by-case basis or in accordance
with an infernational understanding between rep-
resentatives of the international community and the
country concerned that, for example, the additional
cost will be shared equally.

The details of the compacts and the rights-based
approach to the implementation of such a programme
could be worked out without much difficulty by
experts from the countries concerned and the inter-
national agencies that were involved in the countries
and experienced in the appropriate fields. What is
necessary is political will, that is, determination on the
part of all the countries that have accepted the right
to development as a human right to implement the
right to development in a time-bound manner through
obligations of national action and international
cooperation.

2. Elements for a programme to implement the
right to development

The basic characteristics of any programme for
realizing the right to development can be summarized
as follows:

(@) The implementation of the right to develop-
ment should be seen as an overall plan or
programme of development where some
or most human rights are realized while
no other rights are violated. In addition,
there should be sustained overall growth
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of the economy, with increased provision
of resources for the realization of those
rights and with an improved structure of
production and distribution facilitating that
realization;

(b) Implementation of any of the rights can-
not be an isolated exercise, and plans
or projects for the implementation of the
other rights should be designed taking
info account considerations of time and
cross-sectoral consistency;

(c) The exercise of implementing the overall
plan and realizing individual rights must
be carried out according to the human
rights standards, that is, with transparency,
accountability and in a non-discrimina-
tory and participatory manner and with
equity and justice. In practice, this means
that the schemes should be formulated
and implemented at the grass-roots level
with the beneficiaries participating in the
decision-making and implementation, as
well as sharing equitably in the benefits. In
short, this implies planning that empowers
the benéficiaries;

(d) The rules and procedures of economic,
political, social and legal institutions must
integrate the interdependent elements of
the right to development by associating a
process of development with human devel-
opment and expanding opportunity with
equity and justice. To accomplish all this
will often require a fundamental change
in those institutions. The realization of the
right to development would in some cases
imply a change in the institutional frame-
work, which would often spill over from
national to international institutions;

(e) It would therefore be necessary to specify
the policies that must be pursued by the
duty bearers of the right to development,
primarily donor States and the international
community, including international agen-
cies and multinational corporations.

Although not clearly identified as an abiding
principle in human rights instruments, the motivation
of the human rights approach to development guides
one along the lines of protecting the worst off, the
poorest and the most vulnerable. In theory, this would

be the application of the Rawlsian Difference Princi-
ple which requires maximizing the advantages of the
worst off, no matter how that affects the advantages
of the others.#® This could also be regarded as the
minimal principle of equity, on which there may not
be much difficulty in generating universal consensus.
Poverty is the worst form of violation of human rights
and it naturally becomes the target of any programme
to realize human rights based on equity and justice.
Greater consensus on international cooperation for
poverty eradication might be most useful for realizing
the right to development.

Eradicating poverty as a means of improving
the well-being of the most vulnerable segments of
the population meets the criterion of equity and the
Rawlsian principle of justice, and if the lot of the poor-
est 30-40 per cent of the population is improved, it
may not matter, at least in the first phase of develop-
ment, what happens to the other, richer segments of
the population. Economic policies other than poverty
eradication programmes can be built on a reliance on
market forces to improve the well-being of the other
segments of the population. However, an overdepend-
ence on market forces should not create the conditions
for an economic and financial crisis that may suddenly
have an adverse effect on the nature of the poverty
or increase the number of the poor. There should be
enough international cooperation, for example creat-
ing a lender of last resort or contingency financing
facilities with international institutions, to take care of
that problem. The consensus and goodwill generated
by such arrangements could then be focused on pro-
grammes for the eradication of poverty.

Poverty has at least two dimensions. The first is
income poverty, which relates to the percentage of a
country’s population that subsists below a minimum
level of income or consumption. The second is related
to the capability of the poor to come out of poverty in
a sustainable manner by having increased access to
facilities like health, education, housing and nutrition.
In that context, pursuing policies to realize some of the
other basic rights, such as the right to food, the right
to health and the right to education, in a framework of
infernational cooperation would be wholly consistent
with a programme for the reduction of income pov-
erty. Capabilities are not limited to basic education
and health care alone, although they are undoubtedly
important not just as values, but also in raising the
capacity of individuals to increase their income and

40 John Rawls, A Theory of Justice (Cambridge, Massachusetts, Harvard Uni-
versity Press, 1971), pp. 75-80.
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well-being. Several studies that asked poor people in
different countries what they considered to be basic
characteristics of poverty found that income mattered,
but so too did other aspects of well-being and the
quality of life, including health, security, selfrespect,
justice, access to goods and services, and family and
social life.!

Therefore, for a programme for the eradication
of poverty, it is necessary to look at a number of
indices of well-being or social indicators together,
and an approach based on the right to development
implies considering improvement in each of the indi-
ces through schemes that have to be implemented
following the rights-based approach and as a part
of a coordinated programme of growth and devel-
opment. The rights-based approach, where the
beneficiaries are empowered to participate in
the decision-making and in executing the different
schemes, transparently and accountably, and shar-
ing the benefits equitably, is not just an end in itself,
realizing the human right to development; such an
approach also improves the outcome of the schemes
that increase the value of the different social indica-
tors. The rights-based approach would then also be
instrumental to improving the realization of the right
to development.

Inthe light of the discussion above, it may be useful
to reformulate an international programme for realiz-
ing the right to development based on national action,
international cooperation and development compacts
for the countries that adopt the programme. Surely
a programme of coordinated actions may take the
form of a development plan that strives for growth of
GDP and other resources, as well as sustained improve-
ment of the social indicators related to the different
rights. All the individual and interdependent schemes
need to be designed and implemented following the
human rights standards, based on empowerment and
participation in the decision-making and execution,
with transparency and accountability, and equity and
non-discrimination in the enjoyment of the benefits.
Such a plan would be totally different from the earlier
forms of central planning because it would be based
entirely on decentralized decision-making with the
participation and empowerment of the beneficiaries.
The plan has to be formulated through a process
of consultation with civil society and the beneficiaries
in a non-discriminatory and transparent manner.
mbem, “Poverty and livelihoods: whose reality counts?”, Dis-

cussion Paper No. 347, Institute of Development Studies, University of

Sussex, 1995.

In the initial phase, such a development plan
may concentrate on a well-designed and well-tar-
geted programme for the eradication of poverty in
its broad dimensions; not just income poverty, but
also the denial of capabilities. The reduction of
income poverty would require a plan that not only
would raise the rate of growth of the country but
also would change the structure of production to
facilitate the income growth of the poor, as well as
increase equality of consumption, both within the
region concerned and between regions. In addition,
the plan would include application of a rights-based
approach to the expansion of capabilities, resulting
in an improvement of the social indicators, while
maintaining the planned rate of growth of the over-
all output. However, since all these rights cannot be
realized in the immediate future, it may be practi-
cable to concentrate on at least three basic rights,
those to food, health and education, to be realized
first. In accordance with our approach to the right
to development, it must be ensured that while the
realization of at least these three rights improves, no
rights, including civil and political rights, deteriorate
or are violated.

These three rights are chosen because their
realization has to be associated with any sustaina-
ble programme of poverty reduction; their fulfilment
is a prerequisite for the realization of many other
rights. They also involve provision of goods and ser-
vices on which people in the early stage of devel-
opment spend most of their incremental income to
raise their well-being. But this does not mean that
other rights are not important and that it is not pos-
sible to choose targets for the achievement of other
rights, for example housing and sanitation, or the
response to problems such as HIV/AIDS. The focus
would depend upon the political consensus in the
countries concerned and in the donor community as
well as the availability of resources. At a minimum,
there should be no disagreement in adopting targets
related to the three basic rights, for example abol-
ishing hunger and malnutrition, illiteracy and lack
of basic education, and ensuring access to primary
health-care facilities, within a well-specified period.

Once the programme is worked out and accepted
by the countries concerned, the developed industrial
countries can enter into development compacts with
developing countries, sefting out the benchmarks
for reciprocal obligations. If the developing country
concerned fulfils its obligation in accordance with
those benchmarks, the international community would
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guarantee the fulfilment of its part of the bargain. A tries. If the political will exists for implementing the
mechanism has to be established to work out the bur-  development compacts, such arrangements can be
den-sharing arrangements among the industrial coun-  devised.
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Each of the 10 chapters in Part Il analyses one
or more of the principles underlying the Declaration
on the Right to Development or the special obligations
towards people whose welfare is a priority for the
proper understanding of this right.

The principle of self-defermination, like the
right to development, has been conceived as a right
belonging to peoples. The concept of peoples’ rights
emerged in human rights standard-setting in large part
through the affirmation of the right of peoples to self-
determination, which is inextricable from their right
to permanent sovereignty over their natural resources.
These two peoples’ rights, which are the topic of
chapter 5 by Nicolaas Schrijver, are related to the
right to development in several significant ways. Nico
Schrijver attaches particular importance to the devel-
opment of the principle of permanent sovereignty in
the Declaration on Permanent Sovereignty over Nat-
ural Resources of 1962 and the United Nations Dec-
laration on the Rights of Indigenous Peoples of 2007.
The right to self-determination is reaffirmed in the Dec-
laration on the Right to Development to recognize the
economic dimension of this right, complementing the
political dimension; both have evolved dynamically
and are infegral to the right to development today.

Participation emerged as pre-eminent from the
earliest efforts to clarify the normative content of the
right to development. The Declaration introduced the
qualifiers of “active, free and meaningful”, which
Flavia Piovesan takes as the theme of chapter 6.
Piovesan identifies political liberties and democratic
rights as instrumental to participatory development.

She analyses how this principle applies both in nation-
allevel policymaking and in the decision-making pro-
cesses of global institutions, and concludes by finding
the recent political transformation in the Middle East
and North Africa region to be a response to the vio-
lation of the right to development and an exemplary
case of its significance as an empowering process.

Raymond Atuguba addresses in chapter 7 the
principles of equality, non-discrimination and fair dis-
tribution of the benefits of development and explores
how these three principles are reflected in the Decla-
ration. The first two are common to the entire corpus
of human rights, while the third is specific to the right
to development. Finding that “inequality, inequity,
discrimination and unfairness characterize the deter-
mination of what constitutes development”, Atuguba
challenges the “monolithic conception of develop-
ment”, which has produced the “unequal distribution
of the benefits of development”. He then identifies
countertrends reflected, among others, in the Decla-
ration on the Right to Development, the Vienna Decla-
ration and Programme of Action adopted at the 1993
World Conference on Human Rights, the Monterrey
Consensus adopted at the 2002 International Confer-
ence on Financing for Development and in the work
of the high-level task force. Drawing lessons from the
Arab Spring of 2011, he concludes by inviting the
reader to contemplate “what will happen if the rest of
the world, similarly denied the right to development,
rose up in similar fashion on a global scale”.

Siddig R. Osmani clarifies in chapter 8 the
meaning of the human rightsbased approach to
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development in the context of an era of globaliza-
tion and the right to development. The concepts are
often confused, and Osmani sheds light on how they
are related. He explains how a human rights-based
approach can “be fruitfully used to condition the pro-
cess of globalization to better harness the positive
impact of globalization and to minimize the pain of
negative impact”. The right to development, on the
other hand, refers to a “comprehensive framework
of policies and institutions”, which complies with
three categories of principles: “(a) those informing the
process of policy formulation; (b) those shaping the
content of policies; and (c) those guiding the moni-
toring of policy implementation”. He concludes that
if these principles are followed it will be “possible
to harness the growth-promoting potential of
globalization to the cause of advancing the right to
development”.

In chapter 9 on “A human rights approach to
democratic governance and development,” Francisco
Sagasti identifies three processes that reduce inequal-
ities and exclusion: productive modernization; social
democratization; and political legitimization. The
first of these principles is conducive to establishing
a vigorous economy capable of removing economic
exclusion; the second contributes to eliminating social
exclusion; and the third creates a representative and
efficient State apparatus that eliminates political exclu-
sion. He identifies the role of the responsible actors
(intergovernmental organizations, international finan-
cial institutions, bilateral aid agencies, civil society
and the private sector) in advancing these three pro-
cesses.

Social justice lies at the core of the right to
development, and the chapters on poverty, women
and indigenous peoples address issues which are
particularly significant in the pursuit of social justice
outcomes. Irene Hadiprayitno discusses in chap-
ter 10, “Poverty”, the interconnection between the
right to development and poverty in its multidimen-
sionality. She looks at two of the most distinguishable
elements of the right to development, popular partic-
ipation and fair distribution of benefits, and stresses
that, in their absence, poverty persists and perpetu-
ates both in its economic and non-economic forms.
She considers global institutional arrangements as
tools that can impede or support poverty eradication
schemes and recommends their reform in order to
realize the fair distribution of benefits, promote partic-
ipation and address vulnerability and social exclusion
stemming from poverty.

Fareda Banda, in chapter 11, entitled “Women,
human rights and development”, traces the evolution
of the promotion of women'’s rights since the 1970s
and notes that the Declaration on the Right to Devel-
opment emerged at a moment in that history when
“women and development” had prevailed over the
idea of “women in development”. This was due partly
to the former’s “failure to engage with the particular-
ities of women's experiences of dispossession and
dislocation in ... development discourse”, in spite
of its explicit references to women. She regrets that
the Working Group has not focused on this issue
and recommends that “greater attention ... be paid
to the impact of discrimination on women’s access to
resources and power and the impact on their ability
to participate in and benefit from development”. In
her view, even the positive use of human rights-based
approaches does not go far enough in generating
real improvement in the lives of women.

In chapter 12, Koen De Feyter, addresses “Indig-
enous peoples” in relation to the right to development,
pointing out that they are not mentioned in the Dec-
laration on the Right to Development and that little
attention has been paid to them in the work of the
United Nations on the right to development, includ-
ing by the high-level task force. After considering the
recognition of an indigenous right to development
in Convention No. 169 of the International Labour
Organization (ILO) and the United Nations Declara-
tion on the Rights of Indigenous Peoples, he focuses
on the Endorois case under the African Charter on
Human and Peoples’ Rights and concludes by argu-
ing that indigenous peoples should be considered as
“peoples” as understood in the Declaration.

Balakrishnan Rajagopal, addresses in chap-
ter 13 the important question of global governance.
Taking as his starting point the real threats to world
economic expansion and to real wealth and, con-
sequently, to economic and social well-being, espe-
cially of the most vulnerable populations, Rajagopal
finds in the Declaration on the Right to Development
a call to identify who is accountable and who will
be responsible for ensuring a more sustainable future.
The right to development, he asserts, “could provide
a framework for tackling these questions”. He identi-
fies four challenges of global governance: its chang-
ing character and location; the geopolitics resulting
from the rise of the “rest” and the transformation of
the global development agenda; the reorientation of
the third world as a counter-hegemonic force; and the
need after the 2008 crisis to “reckon with the limits
to development itself, and ... with the implications of

« <49 »



Intfroduction 93

such an approach for human rights”. He concludes by
noting that the Declaration is disconnected from the
real politics of human rights and that there is a “need
to recover the more progressive elements of the right
to development”.

The final chapter in this part elucidates a princi-
ple that is implicit in the Declaration, namely, interna-
tional solidarity. Chapter 14, “International solidarity
in an interdependent world” by Shyami Puvimanao-
singhe describes how international solidarity can be
a bridge to collective responses to interconnected

challenges in an interdependent world. Building on
the links between the idea of solidarity and the duty
to cooperate, integral to the right to development,
she traces its evolution through the course of interna-
tional law and organization, connecting solidarity to
emerging conceptions of shared responsibilities. The
chapter considers examples of State practice through
international commitments and organizations and the
workings of a broad range of stakeholders, notably
global civil society, which provide evidence of inter-
national solidarity in action, and concludes by reiter-
ating its significance for a shared future.
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In no case may a people be deprived of its
means of subsistence."

This chapter addresses the interrelationship
between resource sovereignty, self-determination and
the right to development, as defined in the Declara-
tion on the Right to Development. After discussing the
genesis of sovereignty over natural resources as a
principle of international law, reference will be made
to the development-related articles in the Charter of
the United Nations and the evolution of the princi-
ples of self-determination and resource sovereignty
in the United Nations, devoting particular attention
to the General Assembly resolution 1803 (XVII) of
14 December 1962 entitled “Permanent sovereignty
over natural resources” (hereafter “Declaration on
Permanent Sovereignty over Natural Resources”)
and the United Nations Declaration on the Rights of
Indigenous Peoples, adopted by the General Assem-
bly in 2007 and annexed to its resolution 61/295.
The chapter concludes with an assessment of the per-
tinence of self-determination and resource sovereignty

* Member of the Senate of the Netherlands; Chair, Public International Law
and Academic Director, Grotius Centre for International Legal Studies, Leiden
University; Vice-Chair, United Nations Committee on Economic, Social and
Cultural Rights; President, International Law Association; former member of
the United Nations high-level task force on the implementation of the right to
development.

! Common article 1, paragraph 2, of the International Covenants on Human

Rights.

Nicolaas Schrijver*

to the right to development and discusses their contin-
ved relevance in an interdependent world.

In the post-1945 period, permanent sovereignty
over natural resources emerged as a new principle of
international law. Although its birth was far from easy,
its status in international law has now been clearly
affirmed in a variety of international legal instruments,
as well as by the International Court of Justice in its
Judgment of 19 December 2005 in the Case concern-
ing armed activities on the ferritory of the Congo.?
The principle has its roots in two main concerns of
the United Nations, namely, economic development
of developing countries and self-determination of
colonized peoples. Since the early 1950s, newly
independent States supported through this principle
an effort to secure, for those peoples still living under
colonial rule, the benefits arising from the exploita-
tion of natural resources. They also sought to provide
these developing countries with a legal shield against
infringements of their economic sovereignty as a
result of property rights or contractual rights claimed
by other States (often the former colonial Powers) or

2 Armed Activities on the Territory of the Congo (Democratic Republic of the
Congo v. Uganda), Judgment, I.C.J. Reports 2005, p. 168, paras. 243-
246.
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foreign companies. Thus, the principle reflects the
tension between classical principles, such as pacta
sunt servanda (agreements have to be observed) and
respect for acquired rights, on the one hand, and
modern international law principles, such as self-de-
termination, the duty to cooperate for development
and the right to development, on the other.

The principle of sovereignty over natural
resources embodies the right of States and peoples
to dispose freely of their natural resources. Over the
years the debate on resource sovereignty has both
broadened and deepened. It broadened by extend-
ing its scope to include natural wealth and marine
resources. It deepened by increasing the number of
resource-related rights, including those relating to for-
eign investment, and subsequently—and obviously
more hesitantly —by identifying duties emanating from
the principle.® These duties include respect for the
right to development of all peoples, including indig-
enous peoples. In this way, and under the influence
of the right to self-determination and the right to devel-
opment, the emphasis of the principle of sovereignty
over natural resources gradually shifted from a pri-
marily rights-based principle to one based on duties
as well, and with specific content.

Although the principle of sovereignty over natu-
ral resources may well be said to have its roots in
traditional principles of international law, such as sov-
ereignty and ferritorial jurisdiction, its provenance lies
clearly in the Charter of the United Nations. The Char-
ter does not refer to it explicitly but contains several
general references to notions inherent to the principle
of sovereignty over natural resources and specific
provisions concerning non-self-governing ferritories.
General references to principles such as the equal-
ity of States and non-intervention as well as self-de-
termination of peoples can be found throughout the
Charter. For example, the second paragraph of the
Preamble reaffirms “faith ... in the equal rights ... of
nations large and small”, while the fourth paragraph
refers to the promotion of “social progress and better
standards of life in larger freedom”. Furthermore, Arti-
cle 1, paragraph 2, of the Charter includes among
the purposes of the United Nations “[tjo develop
friendly relations among nations based on respect
mi]ven Sovereignty over Natural Resources: Balancing Rights

and Duties (Cambridge, United Kingdom, Cambridge University Press,
1997), chap. 10.

for the principle of equal rights and self-determina-
tion of peoples” and Article 2, paragraph 1, recalls
that the “Organization is based on the principle of the
sovereign equality of all its Members”. In addition,
Article 55 states, inter alia, that the United Nations
shall promote “economic and social progress and
development” as well as respect for human rights and
fundamental freedoms “[w]ith a view to the creation
of conditions of stability and well-being ... based on
respect for the principle of equal rights and self-de-
termination of peoples”. Hence, Article 55 is the first
article in the Charter which makes explicit reference
to the objective of development. It is not the only one.

Specific provisions on non-self-governing terri-
tories in Article 73 include the obligation as “a sacred
trust” of States with responsibilities for the administra-
tion of non-self-governing territories to ensure “their
political, economic, social, and educational advance-
ment, their just treatment, and their protection against
abuses” as well as “to develop self-government” for
these peoples. Also, the Charter defines in Article 76
(b) as a basic objective of the trusteeship system “to
promote the political, economic, social, and educa-
tional advancement of the inhabitants of the trust ter-
ritories, and their progressive development towards
selFgovernment or independence”. It may well be
said that both these general references and specific
provisions in the Charter lay the foundations for
the principle of permanent sovereignty over natural
resources as formulated in subsequent United Nations
resolutions on self-determination, economic develop-
ment of developing countries and the right to develop-
ment. Thus, development as an objective and self-de-
termination as a principle were already included in
the Charter. Only in subsequent decades and along
very different trajectories were both these concepts
upgraded into fully fledged rights.

The principles of self-determination and sover-
eignty over natural resources have evolved along par-
allel lines and notably through normative resolutions
originating from a variety of United Nations organs,
including resolutions of the General Assembly, the
Economic and Social Council, the former Commission
on Human Rights and the United Nations Conference
on Trade and Development (UNCTAD). From the
perspective of the right to development two specific
phases in their evolution are of particular relevance:
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firstly, in the 1950s, the debate on economic as well
as political decolonization and, secondly, the contro-
versy over developing countries’ economic progress
by means of the exercise of their sovereign rights over
natural resources.

The 1950s were characterized by two related
struggles. The first was that of colonial peoples for
self-determination, including the right to political
self-determination and the right to dispose freely of
their natural resources. The second was the struggle
of newly independent countries and other develop-
ing States, especially in Latin America, for economic
independence. In its resolution 523 (VI) on integrated
economic development and commercial agreements
the General Assembly considered that “the under-
developed countries have the right to determine freely
the use of their natural resources and that they must
utilize such resources in order to be in a better position
to further the realization of their plans of development
in accordance with their national interests, and to
further the expansion of the world economy”. It also
expressly considered that “commercial agreements
shall not contain economic or political conditions
violating the sovereign rights of the underdeveloped
countries, including the right to determine their own
plans for economic development”. Assembly resolu-
tion 626 (VIl), adopted upon the initiative of Uruguay,
recognized the right of each country “freely to use
and exploit” its natural resources.*

Meanwhile, the issue of free exploitation of natu-
ral resources also entered the debates concerning the
formulation of human rights. In resolution 545 (VI),
the General Assembly decided to include in the draft
International Covenant(s) an article on the right of
peoples to political and economic self-determination.
Upon a proposal by Chile submitted in 1952, com-
mon article 1 of both Covenants (finally adopted in
1966) affirms, in paragraph 2, “All peoples may, for
their own ends, freely dispose of their natural wealth
and resources without prejudice to any obligations
arising out of international economic cooperation,
based upon the principle of mutual benefit, and inter-
national law. In no case may a people be deprived of
its own means of subsistence.”

4 See also J.N. Hyde, “Permanent sovereignty over natural wealth and re-
sources”, American Journal of International Law, vol. 50 (1956), pp. 854-

867.

Building upon the work for the two International
Covenants, the General Assembly, in resolution 1314
(XIl), set up a nine-member Commission on Perma-
nent Sovereignty over Natural Resources “to conduct
a full survey of the status of this basic constituent of
the right to self-determination, with recommendations,
where necessary, for its strengthening”. The work of
the Commission resulted in the adoption of the land-
mark Declaration on Permanent Sovereignty over Nat-
ural Resources in General Assembly resolution 1803
(XVII), reviewed in the next section.

The Declaration comprises eight paragraphs,
laying down the basic principles for the exercise of
permanent sovereignty over natural resources with a
view to promoting development. Paragraph 1 attrib-
utes the right o permanent sovereignty to both peo-
ples and nations. It also asserts that this right “must
be exercised in the inferest of their national develop-
ment and of the well-being of the people of the State
concerned”. Paragraph 2 determines that the “explo-
ration, development and disposition” of such natural
resources, “as well as the import of the foreign capital
required for these purposes, should be in conformity
with the rules and conditions which the peoples and
nations freely consider to be necessary or desirable
with regard to the authorization, restriction or prohibi-
tion of such activities”.

Paragraphs 3 and 4 contain rules for the treat-
ment of foreign investors. Paragraph 3 determines that
when authorization is granted, the imported capital
and the earnings on it shall be governed by national
legislation and international law. It also lays down the
principle that the “profits derived must be shared in
the proportions freely agreed upon” with due care
for the State’s sovereignty over its natural resources.
Paragraph 4 deals with the hotly debated issue of
nationalization, expropriation or requisition. Its text
provides that public utility, security or national interest
can serve as the grounds for such taking of property,
subject to payment of “appropriate” compensation.
With regard to the settlement of disputes on compen-
sation, the paragraph recognizes the “exhaustion of
local remedies” rule, but provides for international
adjudication and arbitration upon agreement by the
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“Calvo doctrine”, advocated by the developing coun-
tries, with the international minimum standard sup-
ported by the industrialized countries.®

Moreover, paragraph 5 of the Declaration
reaffirms the importance of the sovereign equality of
States for the exercise of the principle of sovereignty
over natural resources. Paragraph 6 stipulates that
international development cooperation must be aimed
at furthering the “independent national development”
of developing countries and must “be based upon
respect for their sovereignty over their natural wealth
and resources”. Further, paragraph 7 determines that
violation of the principle of permanent sovereignty
over natural resources “is contrary to the spirit and
principles of the Charter of the United Nations and
hinders the development of international coopera-
tion and the maintenance of peace”. Similarly, the
last principle in the Declaration, enshrined in para-
graph 8, stipulates that foreign investment agreements
shall be observed in good faith and that States and
international organizations shall respect the principle
of permanent sovereignty over natural resources “in
accordance with the Charter and the principles set
forth in the present resolution”.

The Declaration on Permanent Sovereignty
over Natural Resources was adopted by 87 votes
in favour to 2 against (France and South Africa),
with 12 abstentions. It is now widely considered as
embodying a proper balance between the interests of
capital-exporting and capitalimporting countries and
between permanent sovereignty of developing States
and the international legal duties of States. Many
political leaders and authors view it as an instrument
for development and as the economic equivalent of
the Declaration on the Granting of Independence to
All Colonial Countries and Territories in Accordance
with the Charter of the United Nations.®

Following protracted negotiations over many
years, the General Assembly adopted at last the
United Nations Declaration on Indigenous Peoples
in 2007. This 46-article Declaration deals in a com-
prehensive way with the identity, the position and
m, The Calvo Clause: A Problem of Inter-American and Inter-

?gfgosr;a/ Law and Diplomacy (Minneapolis, University of Minnesota Press,

¢ General Assembly resolution 1514 (XV), adopted by 89 votes in favour to
none, with 9 abstentions.

the rights of indigenous peoples. It addresses their
rights to self-determination, non-discrimination, life
and integrity, cultural identity and heritage, an edu-
cational system and health services, as well as the
rights to their lands and resources. It also provides for
consultation and participation in decision-making in
resource management. At several places, the Declara-
tion explicitly uses the term “self-determination”, espe-
cially in article 3. However, the Declaration endorses
only a limited form of self-government, which is cir-
cumscribed within the framework of the State rather
than a full political independence. Article 4 specifies
that the autonomy or self-government of indigenous
peoples relates to “their internal and local affairs”
and the final provision in article 46 (1) stipulates that
“[n]othing in this Declaration may be ... construed as
authorizing or encouraging any action which would
dismember or impair, totally or in part, the territorial
integrity or political unity of sovereign and independ-
ent States”.

Unfortunately, the Declaration does not contain
a definition of indigenous peoples. Equally striking is
that the Declaration refers merely once to the concept
of “sustainable development”, which by the time of the
adoption of the Declaration in 2007 featured highly
on all natural resource-related agendas. Nevertheless,
in many respects the Declaration is quite a farreach-
ing and ambitious document relating to the right to
development of indigenous peoples.

In various provisions, the Declaration touches
upon the economic rights of indigenous peoples
and their entitlement to their lands, territories and
resources. For example, article 26 provides that
“[i]ndigenous peoples have the right to the lands, ter-
ritories and resources which they have traditionally
owned, occupied or otherwise used or acquired” and
imposes an obligation upon States to “give legal rec-
ognition and protection to these lands, territories and
resources. Such recognition shall be conducted with
due respect to the customs, traditions and land tenure
systems of the indigenous peoples concerned”. The
previous article 25 determines that indigenous peo-
ples should be able to uphold their responsibilities
to future generations in this regard. In a formulation
reminiscent of the above-quoted phrase in common
article 1 of the two International Covenants on Human
Rights, it is provided in article 10 that indigenous peo-
ples deprived of their means of subsistence are enti-
tled to just and fair redress. Article 10 stipulates that
“[i]ndigenous peoples shall not be forcibly removed
from their lands or territories. No relocation shall
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take place without the free, prior and informed con-
sent of the indigenous peoples concerned and after
agreement on just and fair compensation and, where
possible, with the option of return”. In a similar vein,
article 28 adds: “Indigenous peoples have the right to
redress, by means that can include restitution or, when
that is not possible, just, fair and equitable compen-
sation, for the lands, territories and resources which
they have traditionally owned or otherwise occupied
or used, and which have been confiscated, taken,
occupied, used or damaged without their free, prior
and informed consent.” While these rights are cer-
tainly farreaching, it should be noted that none of
these provisions vests indigenous peoples expressis
verbis with permanent sovereignty over their natural
wealth and resources or entails exclusive rights for
indigenous peoples over the natural resources within
their territories. Rather, they vest indigenous peoples
with clear-cut rights to consultation in decision-making
and to benefitsharing. This interpretation is confirmed
by article 32 of the Declaration, which lays down an
obligation for States to consult and cooperate in good
faith with the indigenous peoples concerned before
engaging in any project affecting their lands and ter-
ritories and other resources, particularly in connection
with the development, utilization or exploitation of
mineral, water or other resources. These guarantees
go hand in hand with article 2 (3) of the Declaration
on the Right to Development, which calls for active,
free and meaningful participation in development as
well as the fair distribution of the benefits resulting
therefrom.

Such interpretation is also confirmed in decisions
of some important regional human rights bodies.” In
the Mayagna (Sumo) Awas Tingni Community v. Nica-
ragua case, the Inter-American Court of Human Rights
interpreted the notion of property to include indige-
nous peoples’ communal land tenure.® However, the
Court did not use the concept of the sovereign right
to control and exploit natural resources. Instead, in
relation to the granting of concessions to third par-
ties, it referred in a general sense to article 21 (2) of
the American Convention on Human Rights relating
to the right to property protection and to international
human rights law. Under international human rights
law, the rights of indigenous peoples with regard to
their traditional lands and the natural resources are

7 See the Final Report of the Committee on International Law on Sustainable
Development of the International Law Association, June 2012, available at
www.ila-hg.org and to be published in Proceedings of the 75th Conference
of the International Law Association held in Sofia 2012 (forthcoming in
2013).

Inter-American Court of Human Rights, Mayagna (Sumo) Awas Tingni Com-
munity v. Nicaragua, judgement of 31 August 2001.

@

inextricably linked to the right to enjoy their culture
and to preserve their identity and natural environment.
Such rights take shape in particular through participa-
tory rights rather than through sovereign rights. This
finding has been confirmed and elaborated in various
later decisions by the Inter-American Commission and
Court, including in cases of the Moiwana Community
v. Suriname (2005) and the Saramaka People v. Suri-
name (2007). In the latter judgement, the Inter-Ameri-
can Court of Human Rights concluded that article 21
of the American Convention, interpreted in the light
of the rights recognized under common article 1 of
the two Infernational Covenants and article 27 of the
International Covenant on Civil and Political Rights on
the rights of persons belonging to minorities, grants
to the members of the Saramaka community the right
to enjoy property in accordance with their communal
tradition.? The Court also concluded that “Article 21
of the Convention should not be interpreted in a way
that prevents the State from granting a type of conces-
sion for the exploration and extraction of the natural
resources within the Saramaka ferritory”.1° Rather, the
State must observe safeguards and ensure effective
participation and reasonable benefit in order to pre-
serve the rights of the Saramaka people. The Court
concluded that Suriname had not complied with these
safeguards and thus had violated article 21 of the
Convention, in conjunction with common article 1 of
the International Covenants, to the detriment of the
Saramaka people.!’ Therefore, the Court ordered
in particular that the “State shall adopt legislative,
administrative and other measures necessary to rec-
ognize and ensure the right of the Saramaka people
to be effectively consulted, in accordance with their
traditions and customs, or when necessary, the right
to give or withhold their free, informed and prior
consent, with regards to development or investment
projects that may affect their territory, and to reason-
ably share the benefits of such the members of the
Saramaka people, should these be ultimately be car-

ried out”.12

In a similar vein, the African Commission on
Human and Peoples’ Rights appealed in 2001 to
the Government of Nigeria to ensure better protec-
tion of the human rights of the Ogoni people, in par-
ticular to their environment, health, land and natural
resources.'® The Commission did not link this with the

° Inter-American Court of Human Rights, Saramaka People v. Suriname
(judgement of 28 November 2007), para. 95.

19 |bid., para. 126.

" |bid., para. 158.

12 |bid., para. 214 (8).

13- African Commission on Human and Peoples’ Rights, The Social and Eco-
nomic Rights Action Center and the Center for Economic and Social Rights
v. Nigeria, communication No. 155/96, 2001.
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people’s right to permanent sovereignty over natural
resources or the people’s right to development as
recorded in articles 21 and 22, respectively, of the
African Charter.'* However, eight years later the Afri-
can Commission in a somewhat similar case directly
applied the right to development for the first time. In
the Centre for Minority Rights Development (Kenya)
and Minority Rights Group International on behalf
of Endorois Welfare Council v. Kenya,'> the African
Commission on Human and Peoples’ Rights found a
violation of the right to development, recognizing the
African Convention’s endorsement of peoples’ rights
and noting that:

the right to development is a two-pronged test, that it is both
constitutive and instrumental, or useful as both a means and
an end. A violation of either the procedural or substantive
element constitutes a violation of the right to development.
Fulfilling only one of the two prongs will not satisfy the right
to development. The African Commission notes the Com-
plainants” arguments that recognising the right to develop-
ment requires fulfilling five main criteria: it must be equitable,
non-discriminatory, participatory, accountable, and trans-
parent, with equity and choice as important, over-arching
themes in the right to development.'¢

Of particular significance was indeed participa-
tion, which for the African Commission was not simply
consultation within the democratic decision-making
process in Kenya—itself important—but, in regard to
development projects, must include “obtain[ing] [the
Endorois’] free, prior, and informed consent, accord-
ing to their customs and traditions”." It is notable that
so far at least one semi-judicial body has applied the
right to development as enshrined in article 22 of the
African Charter on Human and Peoples’ Rights and
subjected it to judicial consideration.

Furthermore, concrete examples of the perti-
nence of a people-centred approach premised on the
right to development abound in the practice of the
United Nations. For example, the Special Rapporteur
on the right to food, Olivier De Schutter, stressed in his
report to the General Assembly in 2010 (A/65/281)
the link between sovereignty over natural resources
and access to land. In this context he refers to indige-
nous peoples, smallholders cultivating land and herd-
ers, pastoralists and fisherfolk. Moreover, the Special
Rapporteur, in his report to the Human Rights Coun-
cil in 2009 (A/HRC/13/33/Add.2), had noted that

4 Article 21 of the African Charter on Human and Peoples’ Rights reads
in part: “1. All peoples shall freely dispose of their wealth and natural
resources. This right shall be exercised in the exclusive interest of the peo-
ple. In no case shall a people be deprived of it.“2. In case of spoliation
the dispossessed people shall have the right to the lawful recovery of its
property as well as to an adequate compensation.”

15 Communication No. 276/2003.

¢ |bid, para. 277.

17 Ibid, para. 291.

“land grabbing”, which relates to increasing, large-
scale acquisitions and leases of land, accelerated
after the 2008 global food crisis and was a major
concern for the enjoyment of these resource-related
rights. There are cases of land being leased at very
low prices, sold below market prices, or given away
in exchange for promises of employment creation or
transfer of technology.'® In order to correct these fail-
ures, the Special Rapporteur has called for leases or
purchases to be fully transparent and participatory
and the revenues to be used for the benefit of the local
population, as provided for by both the Declaration
on Permanent Sovereignty over Natural Resources
and the Declaration on the Right to Development.'®
Consequently, ensuring participation and fair distri-
bution of revenues demands a positive and respon-
sible exercise of sovereignty by States. Such policies
would entail establishing an appropriate institutional
framework to ensure benefit to all involved parties, in
particular because participation has been identified
as key to ensuring long-term sustainability and the suc-
cess of investments.?® Conceived in such terms, large-
scale investments in farmland have the potential to
benefit all parties. When the recipient State is unable
or unwilling to discharge human rights obligations,
there ought to be a complementary responsibility of
the home State of the investor to address this matter
and to promote respect for such obligations.?!

Rather soon after the creation of the United
Nations, both self-determination of peoples and
resource sovereignty came to be viewed as impor-
tant dimensions of the decolonization process. They
also feature prominently in debates on the causes
of underdevelopment and the conditions for devel-
opment. Therefore, both principles were considered
to be primary development instruments. For a long

18 |bid., para. 31. See also T. Kachika, Land Grabbing in Africa: A Review
of the Impacts and the Possible Policy Responses (Oxfam International,
2010); FoodFirst Information and Action Network (FIAN) International,
Land Grabbing in Kenya and Mozambique-A Report on Two Research
Missions: and a Human Rights Analysis of Land Grabbing (Heidelberg,
2010); The Oakland Institute, Understanding Land Investment Deals in
Africa: Country Report: Sierra Leone (Oakland, California, 2010); The
Oakland Institute, Understanding Land Investment Deals in Africa: Country
Report: Mali (Oakland, California, 2010); The Oakland Institute, Under-
standing Land Investment Deals in Africa: Country Report: Ethiopia (Oak-
land, California, 2010); Oxfam, Land and Power: The Growing Scandal
Surrounding the New Wave of Investments in Land, Oxfam Briefing Paper
151 (September 2011).

A/HRC/13/33/Add.2, para. 32.

Lorenzo Cotula and others, Land Grab or Development Opportunity2: Ag-
ricultural Investments and International Land Deals in Africa (London and
Rome, International Institute for Environment and Development, Food and
Agriculture Organization of the United Nations and International Fund for
Agricultural Development, 2009), p. 104.

2 A/HRC/13/33/Add.2, para. 33.
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time, the discourse on self-determination of peoples
and sovereignty over natural wealth and resources
has tended to focus on the formulation of rights of
non-self-governing peoples and newly independent
States. Developing countries, assembled in the Group
of Seventy-Seven (G77), attempted to broaden and
strengthen their rights. They sought to “broaden” them
by claiming sovereignty over marine resources in sub-
stantially extended sea areas and all resource-related
activities, including processing, marketing, and distri-
bution of raw materials. Most Western States strongly
opposed these extensions. In addition, the G77 sought
to “strengthen” resource sovereignty by claiming as
many rights as possible, including the right to share in
the administration and profits of foreign companies,
the right to terminate concession agreements from the
past and to determine freely the amount of “possible”
compensation in the event of nationalizations, and the
right to settle investment disputes solely upon the basis
of national law and by national remedies.

At different points in time controversy escalated,
especially during the call for a New International Eco-
nomic Order in the 1970s. However, some of the rough
edges were removed and a spirit of compromise and
cooperation became possible again, as evidenced
by such landmark documents as the Declaration on
Permanent Sovereignty over Natural Resources, the
Declaration of the United Nations Conference on the
Human Environment adopted in Stockholm in 1972,
the United Nations Convention on the Law of the Sea
of 1982, the Declaration on the Right to Development,
the Rio Declaration on Environment and Development
of 1992 and the Johannesburg Declaration on Sus-
tainable Development of 2002. Progressively, there
emerged a consensus to balance rights and duties in
the following six principles, which capture the essence
of resource sovereignty:

(@) Natural resources should be employed for
national development and the well-being of
the people;

(b) The rights of indigenous peoples to their
habitat and its natural resources should be
protected;

(c) Natural resources should be properly and
prudently managed, based upon the princi-
ple of sustainable use;

(d) Nationalization and marine resource-re-
lated policies should be implemented “in
accordance with international law”;

(e) Due care should be paid to the environ-
ment without compromising the rights of
future generations;

(f)  States should cooperate for worldwide sus-
tainable development.

Among the legal instruments cited, the Declo-
ration on the Right to Development stands out as it
vests the right to development in both “every human
person” and “all peoples”. The Declaration recalls
in particular the right of peoples to exercise “sover-
eignty over their natural wealth and resources”. As
discussed above, this resource sovereignty is the eco-
nomic dimension of the right to self-determination as
it evolved in the 1950s. The political dimension of
self-determination is also reflected in the Declaration,
which stipulates in article 1 (1) that “all peoples are
entitled to participate in, contribute to, and enjoy eco-
nomic, social, cultural and political development”.
These clauses, and the contemporary content of the
principles of economic and political self-determination
and resource sovereignty, show their interrelatedness
to the right to development, if not their symbiotic inter-
action.

One may wonder, however, whether the princi-
ples of self-determination of peoples and resource sov-
ereignty of States have not lost much of their relevance
in this era of increasing qualifications with respect to
State sovereignty as embodied in human rights law,
Security Council resolutions on peace and security
and international environmental law, and in an age
of globalization and multilateral consultation and
cooperation. However, they clearly remain relevant
if one interprets them dynamically, using the analysis
proposed in this chapter for a people-centred norma-
tive approach to a responsible exercise of sovereignty
over natural resources.

Nearly all peoples, if not all of them, are still
very much attached to their self-determination.
Furthermore, in a world with a low level of interna-
tional integration, States are still the prime layer of
international administration and have the primary
responsibility for realizing the right to development
of their citizens. These principles no longer serve
merely as the source of each people’s freedom and
every State’s freedom to benefit from their natural
resources, but also as the source of corresponding
responsibilities requiring careful resource manage-
ment and imposing accountability at the national
and international levels in an effort to contain and
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resolve, if not prevent, resource-extraction conflicts.??
The challenge is how to inject these established

22 See chapter 5, “Natural resources and armed conflict”, in N.J. Schrijver,

Development Without Destruction: The UN and Global Resource Man-

agement (Bloomington and Indianapolis, Indiana University Press, 2010).

principles of self-determination of peoples and sov-
ereignty over natural wealth and resources into the
basic tenets of the right to development and in this
way best serve the interests of present and future
generations of humankind.
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Among the extraordinary achievements of
the Declaration on the Right to Development is the
advancement of a human rights-based approach to
development. This approach integrates the norms,
standards and principles of the international human
rights system into the plans, policies and processes of
development.!

Crucially, the right to development is the right
of individuals and peoples to an enabling environ-
ment for development that is equitable, sustainable,
participatory and in accordance with the full range
of human rights and fundamental freedoms. Such an
environment is free from structural and unfair obsta-
cles to development domestically as well as globally.?

* Professor of Constitutional Law and Human Rights, Catholic University of
S&o Paulo, Brazil, and Professor, post-graduate programmes in human
rights of the Catholic University of Sdo Paulo and the Catholic University of
Parand, Brazil, and the Human Rights and Development Programme, Pab-
lo de Olavide University, Spain; former member, United Nations high-level
task force on the implementation of the right to development.

Mary Robinson, former United Nations High Commissioner for Human
Rights, stated: “The great merit of the human rights approach is that it
draws attention to discrimination and exclusion. It permits policymakers
and observers to identify those who do not benefit from development ...
[S]o many development programmes have caused misery and impoverish-
ment — planners only looked for macro-scale outcomes and did not consider
the consequences for particular communities or groups of people.” (Mary
Robinson, “What rights can add to good development practice”, in Human
Rights and Development: Towards Mutual Reinforcement, Philip Alston and
Mary Robinson, eds. (Oxford, Oxford University Press, 2005), p. 36).
See “Report of the high-level task force on the implementation of the right
to development on its sixth session: right to development criteria and oper-

ational sub-criteria” (A/HRC/15/WG.2/TF/2/Add.2).

N

Flavia Piovesan*

The current scale and severity of global poverty
provides a jarring contrast, and adds urgency, to
efforts to attain the soughtfor enabling environment.
In the light of this situation, the present chapter dis-
cusses the key attributes of participatory development
efforts undertaken with a human rights perspective.
It examines in particular social justice; participation,
accountability and transparency; and international
cooperation. It gives special emphasis to the demo-
cratic component of the right to development at the
national and international levels. It concludes with a
brief discussion of the Declaration as a dynamic, liv-
ing instrument that is of enduring value in addressing
current and emerging challenges central to develop-
ment, inspired by the human rights-based approach
to development and by a development approach to
human rights.

According to Stephen P. Marks,

the Declaration [on the Right to Development] takes a holis-
tic, human-<entered approach to development. It sees devel-
opment as a comprehensive process aiming to improve the
well-being of the entire population and of all individuals on
the basis of their active, free, and meaningful participation
and in the fair distribution of the resulting benefits. In other
words, recognizing development as a human right empow-
ers all people fo claim their active participation in decisions
that affect them—rather than merely being beneficiaries of
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charity—and to claim an equitable share of the benefits
resulting from development gains.?

Development from a human rights perspective
embraces as key attributes:

(@) Social justice (through inclusion, equality
and non-discrimination, taking the human
person as the central subject of develop-
ment and paying special attention to the
most deprived and excluded);

(b) Participation, accountability and transpar-
ency (through free, meaningful and active
participation, focusing on empowerment);
and

(c) International cooperation (as the right to
development is a solidarity-based right).

According to the Declaration, States have the
primary responsibility for the creation of national and
infernational conditions conducive to the realization
of the right to development and the duty to cooperate
in ensuring development and eliminating obstacles to
development (art. 3).

About 80 per cent of the world’s population
lives in developing countries, marked by low incomes
and educational levels and high rates of poverty
and unemployment.* More than 85 per cent of the
world’s income goes to the richest 20 per cent of
the world’s population, while 6 per cent goes to the
poorest 60 per cent.® The World Health Organization
emphasizes that “poverty is the world’s greatest killer.
Poverty wields its destructive influence at every stage
of human life, from the moment of conception to the
grave. It conspires with the most deadly and painful
diseases to bring a wretched existence to all those
who suffer from it.”¢

The Declaration urges that appropriate eco-
nomic and social reforms be carried out with a view

w

Stephen P. Marks, The Politics of the Possible: The Way Ahead for the
Right to Development (Friedrich- Ebert-Stiftung, 2011), p. 2. For Arjun K.
Sengupta, the right to development is the “right to a process that expands
the capabilities or freedom of individuals to improve their well-being and to
realize what they value” (“Report of the Independent Expert on the right to
development” (A/55/306), para. 22).

Jeffrey Sachs states that “eight million people around the world die each
year because they are too poor to stay alive” (Jeffrey Sachs, The End of
Poverty: Economic Possibilities for Our Time (New York, Penguin Press,
2005), p. 1). He adds: “One sixth of the world remains trapped in extreme
poverty unrelieved by global economic growth and the poverty trap poses
tragic hardships for the poor themselves and great risks for the rest of the
world.” (Jeffrey Sachs, Common Wealth: Economics for a Crowded Planet
(London, Penguin Books, 2008), p. 6).

Andrew Hurrell, On Global Order: Power, Values and the Constitution of
International Society (Oxford, Oxford University Press, 2009), p. 11.

Paul Farmer, Pathologies of Power (Berkeley. University of California Press,

2003), p. 50.
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to eradicating all social injustices. It also adds that
States should encourage people’s participation in all
spheres as an important factor in development and in
the full realization of all human rights (art. 8).

In addressing the challenge of global social injus-
tice, it is worthwhile mentioning the Action against
Hunger and Poverty initiative launched by the former
President of Brazil, Luiz Indcio Lula da Silva, at the
United Nations in 20047 with the objective of identi-
fying “innovative financing mechanisms” capable of
scaling up resources to finance development in the
poorest countries. The main argument is that poverty
ought to be seen as a problem of universal propor-
tions with spillover effects: “Where there is hunger
there is no hope; there is despair and pain. Hunger
feeds violence and fanaticisms; a world of the hungry
will never be a safer place.”® According to Andrew
Hurrell: “It is highly implausible to believe that the
20 per cent of the world’s population living in the
high-income countries can insulate itself from the insta-
bility and insecurity of the rest and from revisionist
demands for change.”?

Development from a human rights perspective
was also endorsed in the Vienna Declaration and Pro-
gramme of Action, adopted by the World Conference
on Human Rights in 1993, which stresses that democ-
racy, development and respect for human rights and
fundamental freedoms are interdependent and mutu-
ally reinforcing, adding that the international commu-
nity should support the strengthening and promotion
of democracy, development and respect for human
rights in the entire world.

The principle of participation and the principle of
accountability are central to the right to development.
Article 2 of the Declaration on the Right to Develop-
ment states that “[fthe human person is the central
subject of development and should be the active par-
ticipant and beneficiary of the right to development ...

7 The New York Declaration on Action against Hunger and Poverty, adopted
by the Summit of World Leaders for Action against Hunger and Poverty
(New York, 20 September 2004).

8 The message “hunger cannot wait” constitutes one of Brazil’s foreign poli-
cy priorities. The proposal by Brazil to create a global fund to eradicate
hunger was innovative on an international agenda oriented towards the
fight against terrorism. The proposal, disseminating the theme of global
solidarity, pointed out that historically it has been the developing countries
that have propelled transformation of the international order, thus launch-
ing Brazil's role as mediator between North and South.

Hurrell, On Global Order, p. 296.
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States have the right and the duty to formulate appro-
priate national development policies that aim at the
constant improvement of the well-being of the entire
population and of all individuals, on the basis of their
active, free and meaningful participation in develop-
ment and in the fair distribution of the benefits result-
ing therefrom”. The Declaration is the only inferna-
tional instrument that makes the nature of participation
in development so explicit, emphasizing that States
should encourage, promote and ensure free, mean-
ingful and active participation of all individuals and
groups in the design, implementation and monitoring
of development policies.

Political liberties and democratic rights are
among the constituent components of development, as
spelled out by Amartya Sen.'® Democracy demands
access to information, alternative sources of informa-
tion, freedom of expression, freedom of association,
political participation, dialogue and public inter-
action.!’ Based on public reasoning, democracy is
conditioned not just by the institutions that formally
exist but by the extent to which different voices can be
heard. The concept of participation and its relevance
as a core element of a rightbased approach to devel-
opment requires addressing democracy at both the
procedural and substantive levels. At the procedural
level, there are diverse forms by which populations
can participate in development through mechanisms
such as public consultation, information and deci-
sion-making with special consideration given to the
participation of vulnerable groups, in particular tak-
ing the gender, race and ethnicity perspectives, giving
voice to the deprived and the vulnerable.

Civil and political rights are cornerstones of
empowerment, strengthening democracy and improv-
ing accountability. Democracy enriches reasoned
engagement through maximizing the availability of
information and the feasibility of interactive discus-
sions. The fact that “no famine has ever taken place in
the history of the world in a functioning democracy”'2

19 Amartya Sen, The Idea of Justice (Cambridge, Massachusetts, Harvard
University Press, 2009), p. 347. “Democracy is assessed in terms of public
reasoning, which leads to an understanding of democracy as ‘government
by discussion”.” (Ibid., p. XIll).

" Every kind of democracy should meet some basic requirements. According
to Robert Dahl, democracy shall meet seven requirements: (a) elected au-
thorities; (b) free and fair elections; (c) inclusive suffrage; (d) the right to be
elected; (e) freedom of expression; (f) alternative sources of information;
and (g) freedom of association (Robert Dahl, Democracy and lts Critics
(New Haven, Yale University Press, 1989)). See also The Democracy
Sourcebook, Robert Dahl, lan Shapiro and José Antonio Cheibub, eds.
(Cambridge, Massachusetts and London, MIT Press, 2003); Robert Dahl,
“What political institutions does large-scale democracy require?”, Political
Science Quarterly, vol. 120, No. 2 (Summer 2005), pp. 187-197; Robert
Dahl, “A democratic paradox2”, Political Science Quarterly, vol. 115,
No. 1 (Spring 2000), pp. 35-40.

12 Sen, The Idea of Justice, p. 343.

is revealing of the protective power of political liberty.
Having an effective voice requires material capaci-
ties and the material conditions on which meaningful
political participation depends.'?

In the light of the principle of participation,' it
is essential to promote participatory rights in nation-
allevel policymaking as well as in the decision-mak-
ing processes of global institutions.

At the national level, the right to free, active
and meaningful participation demands, on the one
hand, the expansion of the universe of those entitled
to participate in democratic activity, inspired by the
clause of equality and non-discrimination on the basis
of gender,'® race, ethnicity and other criteria, paying
special attention to the most vulnerable. '

On the other hand, it demands the expansion
of participatory arenas and the strengthening of the
democratic density, which can no longer be limited to
who participates in democratic activity but must also
include how to participate,'” based on the principles
of transparency and accountability and focusing on
human beings as agents for democracy. The rise of
local participatory processes has taken different forms,
encouraging citizen participation. People should be
active participants in development and implementing
developing projects rather than treated as passive
beneficiaries. Every democracy requires agents who
must be treated with full consideration and respect for
their dignity as moral beings.

In addition to being active and free, participa-
tion in development should be meaningful, that is,
an effective expression of popular sovereignty in the
adoption of development programmes and policies.
Meaningful participation and empowerment are
reflected by the people’s ability to voice their opinions

13 Hurrell, On Global Order, p. 316.

14 Participatory rights are also enshrined in international human rights instru-
ments that give universal protection to political rights, including article 21
of the Universal Declaration of Human Rights, article 25 of the Internation-
al Covenant on Civil and Political Rights and article 7 of the Convention
on the Elimination of All Forms of Discrimination against Women.
Regarding the participation of women, about one in five countries has a
quota imposed by law or the constitution reserving a percentage of parlia-
mentary seats for women. This has contributed to a rise in women'’s share
of parliamentary seats from 11 per cent in 1975 to 19 per cent in 2010.
(United Nations Development Programme, Human Development Report
2010: The Real Wealth of Nations: Pathways to Human Development
(Basingstoke, United Kingdom, Palgrave Macmillan, 2010)).

The lack of a voice is a problem afflicting refugees and migrants who no
longer live in their countries of origin and are unable to participate politi-
cally in their countries of residence.

See Norberto Bobbio, Democracy and Dictatorship: The Nature and Limits
of State Power, translated by Peter Kennealy (Minneapolis, University of
Minnesota Press, 1989). Formal processes of democracy have proliferat-
ed at the national level, as can be illustrated by pioneering initiatives in
Brazil such as the participatory budget formulation process.

o

16

N

« <49 »



106

Understanding the right to development

in institutions that enable the exercise of power, rec-
ognizing the citizenry as the origin of and the justifi-
cation for public authority.

At the global level, the principle of participa-
tion demands an increase in the role of civil society
organizations in policy discussion and decision-mak-
ing processes. In addition, there is a pressing need
to strengthen the participation of developing coun-
tries in international economic decision-making and
norm-setting.'® Joseph Stiglitz has noted that “we
have a system that might be called global governance
without global government, one in which a few institu-
tions—the World Bank, the IMF, the WTO —and a few
players—the finance, commerce, and trade ministries,
closely linked to certain financial and commercial
interests —dominate the scene, but in which many of
those affected by their decisions are left almost voice-
less. It's time to change some of the rules governing
the international economic order ..."1?

The policies of international financial institutions
are determined by many of the same States that have
legally binding obligations under the International
Covenant on Economic, Social and Cultural Rights.?°

In this context, the struggle to achieve a new
multilateralism is urgent. This would involve reforms
in the global financial architecture in order to strike a
new political balance of power, democratizing finan-
cial institutions and enhancing their transparency
and accountability.?! The establishment of the Group
of Twenty (G20) (shifting global politics from the old
Group of Seven (G7) to a new group of emerging
Powers), demands for reform of the voting struc-
tures of the Bretton Woods institutions (International
Monetary Fund and World Bank), as well as other
initiatives aimed at broadening global governance,
democratizing international decision-making arenas

'8 See “Analytical study of the High Commissioner for Human Rights on the
fundamental principle of participation and its application in the context of
globalization” (E/CN.4/2005/41).

19 Joseph E. Stiglitz, Globalization and Its Discontents (New York and Lon-
don, W.W. Norton, 2003), pp. 21-22.

20 The Maastricht Guidelines on Violations of Economic, Social and Cultural

Rights of 1997 (see E/C.12/2000/13) deem a human rights violation of

omission as “[f]he failure of a State to take into account its international

legal obligations in the field of economic, social and cultural rights when
entering into bilateral or multilateral agreements with other States, infer-

national organizations or multinational corporations” (guideline 15 (j)).

According to Joseph Stiglitz, “We have a chaotic, uncoordinated system

of global governance without global government.” The author defends a

“reform package”, including, among other measures: changing the voting

structure at the World Bank and IMF, giving more weight to developing

countries; changing representation (i.e., who represents each country);
adopting principles of representation; increasing transparency (since there
is no direct democratic accountability for these institutions); improving
accountability; and ensuring better enforcement of the international rule of
law (Joseph Stiglitz, Making Globalization Work (London, Penguin Books,
2007), p. 21).

2

and strengthening the voice of the South, are wor-
thy of mention. Global challenges cannot be faced
without adequate representation for a large propor-
tion of humankind—Africa, Asia and Latin America—
at major international forums and decision-making
bodies. International order has to be reconceived
and reconceptualized. As Andrew Hurrell observed,
“Today’s new emerging and regional powers are
indispensable members of any viable global order.
But the cost of this change is both a far greater degree
of heterogeneity in the interests of the major states, as
well as an enormous increase in the number of voices
demanding to be heard.”??

Owing to the lack of democracy in global gov-
ernance, it is essential to promote good governance at
the international level and the effective participation
of all countries in the international decision-making
process.?3

According to Freedom House, nearly 40 years
ago more than half of the world was ruled by one form
or another of autocracy, and many millions of people
lived under outright totalitarianism.? The majority
now live in democratic States. In 2010, the number
of electoral democracies stood at 115. However, a
total of 47 countries were deemed “not free”, repre-
senting 24 per cent of the world’s polities and 35 per
cent of the global population. Taking regional crite-
ria, 96 per cent of the countries in Western Europe
were considered free, whereas in the Middle East
and North Africa just 6 per cent of the countries were
considered “free” and 78 per cent were considered
“not free”. A free country is one where there is open
political competition, a climate of respect for civil lib-
erties, significant independent civic life and independ-
ent media. A country where basic liberties are widely
and systematically denied is not free.

In this context, the Arab Spring translates the
democratic claims of expressive sectors of the popula-
tion—especially unemployed young people-into more

22 Hurrell, On Global Order, p. 7.

2 See A/HRC/15/WG.2/TF/2/Add.2, annex |, Implementation of the
right to development: attributes, criteria, sub-criteria and indicators.

24 The share of countries designated “free” increased from 31 per cent in
1980 to 45 per cent in 2000, and the proportion of countries designated
“not free” declined from 37 per cent in 1980 to 25 per cent in 2000.
A free country demands free institutions, free minds, civil liberties and
law-based societies. (Freedom House, Freedom in the World 2011: The
Authoritarian Challenge to Democracy, available from http://freedom
house.org).
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political participation and social justice.?> Since the
end of January 2011, many Arab States, where the
executive branch dominates, unchecked by any form
of accountability, have been confronted with the big-
gest upheavals since their formation, reflecting politi-
cal aspirations for democracy, the rule of law and
human rights.?¢ Through participation and resistance,
the Arab Spring reflects the extent to which disadvan-
taged groups can use the available political rights as
a platform of protection and empowerment for strug-
gles towards the expansion of their rights.?” It also

25 There has been widespread use of the Internet as a political platform and
a tool to mobilize people for change. See the cases of Bahrain, Egypt,
Libya, the Syrian Arab Republic, Tunisia and Yemen.

26 According to Walter Feichtinger, “People are no longer willing to accept
corruption, political exclusion, denial of civil rights or absence of per-
spective due to unemployment.” He also notes that “[t]he political shift
in the Middle East and North Africa region will be of similar importance
for Europe as the end of the Cold War and the dissolution of the former
Soviet Union were” (Walter Feichtinger, “Transition in Arab States: time for
an ‘EU-master plan’”, Geneva Centre for Security, Policy Paper No. 13,
April 2011, available from www.humansecuritygateway.com). See also
Paul Chamberlin, “The struggle against oppression everywhere: the global
politics of Palestinian liberation”, Middle Eastern Studies, vol. 47, Issue 1
(2011), pp.25-41; Thomas L. Friedman, “Hoping for Arab Mandelas”,
New York Times, 26 March 2011; Ivan Krastev, “Arab revolutions,
Turkey’s dilemmas: zero chance for ‘zero problems’”, Open Democracy,
24 March 2011; Azza Kazam, “Reclaiming dignity: Arab revolutions of
2011", Anthropology News, vol. 52, Issue 5 (May 2011), p. 19; Anouar
Boukhars, “The Arab revolutions for dignity”, American Foreign Policy In-
terests: The Journal of the National Commitiee on American Foreign Policy,
vol. 33, Issue 2 (2011), pp. 61-68; Michael Sakbani, “The revolutions
of the Arab Spring: are democracy, development and modernity at the
gates?”, Contemporary Arab Affairs, vol. 4, Issue 2 (2011), pp. 127-
147 Editorial, Washington Post, 28 February 2011.

2 For this discussion, see Guillermo O’Donnell, “Democracy, law and com-
parative politics”, Kellogg Institute for International Studies of Notre Dame
University, Working Paper No. 274, April 2000. Endorsing the idea that
a democratic regime is a valuable achievement, O’Donnell adds that the

demonstrates the intimate connection between civil,
political, social, economic and cultural rights, thus
endorsing the holistic concept of human rights and
the importance of respecting the right to development,
focusing on how human beings live and what substan-
tive freedoms they enjoy in each society.??

The major cause of the political shift in the Mid-
dle East and North Africa region is the violation of
the right to development and its implementation is the
major demand, based on active, free and meaningful
participation. It reflects how the Declaration on the
Right to Development is perceived: as a dynamic and
living instrument capable of addressing the contempo-
rary challenge of advancing global democracy and
global justice based on international cooperation and
the creativity of civil society, and considering develop-
ment as an empowering process.

installation of a democratically elected Government opens the way to a

second fransition which is longer and more complex than the initial transi-
tion from an authoritarian Government. This is the challenge of institution-
alizimg and consolidating a democratic regime. See also the following
by Guillermo O’Donnell: “Democratic theory and comparative politics”,
Studies in Comparative International Development, vol. 36, No.1 (Spring
2001); “Democratic theories after the third wave: a historical retrospec-
tion”, Taiwan Journal of Democracy, vol. 3, No. 2 (December 2007),
pp. 1-9; “Why the rule of law matters”, Journal of Democracy, vol. 15,
No. 4 (October 2004), pp. 32-46; Democracy, Agency, and the State:
Theory with Comparative Intent (Oxford and New York, Oxford University
Press, 2010).

Note that Arab countries (such as Morocco, Saudi Arabia and Yemen)
have the worst gender disparities and inequalities. In these countries, dis-
advantages facing women and girls are the source of high inequality lev-
els. See Ricardo Hausmann, Laura D. Tyson and Saadia Zahidi, The Glob-
al Gender Gap Report 2010 (Geneva, World Economic Forum, 2010).

2

@

« <49 »



« <9 »




To invoke the right to development for the
sake of greater equity is therefore an untrustworthy
undertaking. At the core of this coverup ... lies the
semantic confusion brought about by the concept of
development. After all, development can mean just
about everything. It is a concept of monumental emp-
tiness, carrying a vaguely positive connotation. For
this reason, it can be easily filled with conflicting
perspectives. On the one hand, there are those who
implicitly identify development with economic growth,
calling for more relative equity in GDP. Their use of
the word “development” reinforces the hegemony of
the economic world-view. On the other hand, there
are those who identify development with more rights
and resources for the poor and powerless. Their use
of the word calls for de-emphasizing growth in favour
of greater autonomy of communities. For them, devel-
opment speech is self-defeating; it distorts their con-
cern and makes them vulnerable to hijack by false
friends. Putting both perspectives into one conceptual
shell is a sure recipe for confusion, if not a political
cover-up.!

* Senior Lecturer, Faculty of Law, University of Ghana; Sheila Biddle Ford
Foundation Fellow, Du Bois Institute for African and African American Stud-
ies, Harvard University; former Executive Secretary, Constitution Review
Commission, Ghana; former member, United Nations high-level task force
on the implementation of the right to development.

Wolfgang Sachs, ed., The Development Dictionary: A Guide to Knowledge
as Power (Zed Books, 2010), p. xi.

Raymond A. Atuguba*

The era of a global commons is hard upon us.?
Climate change, terrorism, the social media that con-
nect millions of people from the farthest points of the
globe instantaneously and the spread of the idea of
democracy in North Africa and through the “Arab
Reawakening” have thrust the reality of this phenom-
enon upon us so hard we barely manage to stand
upright.

Throughout history, the global South has consist-
ently raised its artificially hushed voice, now in pleq,
now in anger, to the North and either begged or
demanded the recognition of a global commons. They
have insisted that both the North and the South are
more intimately connected than some would care to
acknowledge, and that they must rise or fall together.
The Universal Declaration of Human Rights, the Dec-
laration on the Establishment of a New International
Economic Order and the Declaration on the Right
to Development are examples of the few instances
in which the global South (the “Rest”), supported by
some allies in the North, was able to script the story.

2 “In the global South, for instance, initiatives emphasize community rights to
natural resources, self-governance and indigenous ways of knowing and
acting. In the global North, post-development action instead centres on
ecofair businesses in manufacture, trade and banking, the rediscovery
of the commons in nature and society, open-source collaboration, self-
sufficiency in consumption and profitmaking, and renewed attention to
non-material values.” (Ibid., p. xiii.)
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In this chapter | re-examine the international
principles of equality and non-discrimination as they
relate to the right to development; give a snapshot
of inequality, discrimination and unfair distribution of
the benefits of development; establish the centrality of
serious, concrete and effective mechanisms to ensure
equality, non-discrimination and the fair distribution of
the benefits of development, undergirded by human
rights principles; and recount a number of efforts to
do this in the recent past.

| conclude, apocalyptically and eschatologically,
that the globe is inching towards a disaster that can
only be averted if the principles of equality, non-dis-
crimination and the fair distribution of the benefits of
development are taken seriously, implemented and
monitored at the national and international levels.
When the benefits of development can be shared,
allowing effective opportunities and access for the
80 per cent of the world’s population and the 80 per
cent of populations within nations that suffer discrim-
ination, we will have begun to pull back from the
precipice.

Equality and non-discrimination are central to the
corpus of rights guaranteed by international human
rights law. Indeed, international law and international
human rights law were born of a desire to ensure
that States and their most precious assets, human
beings, are treated with some measure of equality
and non-discrimination, regardless of their origin and
circumstances.*

Further, principles of international law, and spe-
cifically of international human rights law, allow, at
least at a formal, rhetorical level, affirmative action
to favour historically disadvantaged States to regain
their former strength through greater equality, non-dis-
crimination and access to global resources.’ It is safe
to say that equality and non-discrimination have been
widely adopted into law at the international and
national levels. They carry a huge potential for under-
pinning various moves to correct social and economic
inequalities through the fair distribution of the benefits
of development.
mecﬁon are partly drawn from Gillian MacNaughton, “Untan-
gling equality and non-discrimination to promote the right to health care for
all”, Health and Human Rights, vol. 11, No. 2 (2009).

4 This is evident from the preamble to the Universal Declaration of Human
Rights and its articles 1 and 2.

5 See, for example, Affirmative Action: A Global Perspective (Global Rights,
2005), pp. 2 ff. Available at www.globalrights.org.

However, the difference between the concepts
of equality and non-discrimination is not very clear.
They mean different things in particular jurisdictions
and circumstances and over time. Despite the limited
clarity, it is obvious that in the international economic
order, positive equality has a greater propensity than
status-based non-discrimination to support the kinds of
reforms that can lead to a fair distribution of the ben-
efits of development. As MacNaughton notes:

Over the past three decades, legal scholars have often
affirmed that equality and non-discrimination are equiva-
lent concepts in international human rights law. They further
describe these concepts as “two sides of the same coin”,
or as negative and positive forms of the same principle.
Positive and negative concepts of the principle of equality,
however, are not equivalent. In positive terms, the principle
would require that everyone be treated in the same manner
unless some alternative justification is provided. In negative
terms, the principle might be restated to allow differences in
treatment unless they are based upon a number of expressly
prohibited grounds.

Thus, positive and negative forms of equality are very dif-
ferent. When positive equality is the norm, any inequality
must be justified. When negative equality is the norm, most
inequalities are accepted; only inequalities based upon one
of the prohibited grounds, for example, race, sex, language
or religion, must be justified.

Importantly, in international law, the equality principle is usu-
ally stated in the negative form, which is commonly known as
“non-discrimination”. By equating the two forms of equality
in infernational human rights law and calling them “non-dis-
crimination”, the positive right to equality has disappeared.®

The literature on this subject hardly acknowl-
edges that poverty and economic status are prohib-
ited grounds of discrimination under international
human rights law. Again, international human rights
law has focused primarily on bloc equality, more often
known as non-discrimination, in its attempt to ensure
that groups such as persons of colour and ethnic and
political minorities are not discriminated against.

The equality and non-discrimination provisions
in the International Bill of Human Rights would be
more useful for ensuring the fair distribution of the
benefits of development if “poverty” were recognized
as a prohibited ground of distinction. Importantly, the
non-discrimination provision in the Universal Declara-
tion of Human Rights lists “property” as one of the
prohibited grounds of distinction and this provision
applies to all of the rights in the Declaration. This
“means that it prohibits wealth-based distribution of
education, health care and social security, just as it

¢ MacNaughton, “Untangling equality and non-discrimination”, pp. 1-2.
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prohibits wealth-based access to voting in public elec-

tions or to justice in the courts”.”

The Human Rights Committee, in its general com-
ment No. 18 (1989) and drawing on the provisions
of the International Convention on the Elimination of
All Forms of Racial Discrimination and the Conven-
tion on the Elimination of All Forms of Discrimination
against Women, defined “discrimination” in the Inter-
national Covenant on Civil and Political Rights as
“any distinction, exclusion, restriction or preference
which is based on any ground such as race, colour,
sex, language, religion, political or other opinion,
national or social origin, property, birth or other sta-
tus, and which has the purpose or effect of nullifying
or impairing the recognition, enjoyment or exercise
by all persons, on an equal footing, of all rights and
freedoms”. Despite the more elaborate provisions on
equality and non-discrimination in the Covenant, the
Human Rights Committee has almost exclusively lim-
ited its discussions to bloc equality.®

General comment 20 (2009) of the Committee
on Economic, Social and Cultural Rights states that
discrimination undermines the fulfilment of economic,
social and cultural rights (para. 1). It addresses discrim-
ination in the recognition, enjoyment or exercise, on
an equal footing, of the rights in the International Cov-
enant on Economic, Social and Cultural Rights, noting
that a similar definition of discrimination appears in
other international human rights instruments (para. 7).
Both formal and substantive discrimination must be
eliminated, implying that, firstly, States’ constitutions,
laws and policy documents must not discriminate
on prohibited grounds (para. 8 (a)) and, secondly,
that States must prevent, diminish and eliminate the
conditions and attitudes which cause or perpetuate
substantive or de facto discrimination (para. 8 (b)).
This general comment addresses direct discrimination,
which occurs when a person is treated less favour-
ably than another person in a similar situation for a
reason related to a prohibited ground, and indirect
discrimination, which takes place when laws, policies
or practices that appear neutral have a disproportion-
ate impact on the exercise of rights (para. 10). It also
addresses the issues of discrimination in the private
sphere, systemic discrimination, the permissible scope
7lbid, p.3.

8 The Committee’s concerns are, inter alia, homelessness among African
Americans in the United States of America; discrimination with regard to
equal access to health services, social assistance, education and employ-
ment against the Roma in some European countries, against lesbian, gay,
bisexual and transgender persons in Japan and against the Maori in New
Zealand; and the impact of severe cuts in welfare programmes on women

and children, especially Aboriginal people and Afro-Canadians, in British
Columbia, Canada (ibid., pp. 51-52).

of differential treatment, membership of a group and
multiple discrimination. It lists the prohibited grounds
for discrimination (race and colour, sex, religion, polit-
ical opinion, national or social origin, property, birth,
disability, age, nationality, marital and family status,
sexual orientation, health status, place of residence,
and economic and social situation) (paras. 15-35)
and concludes by laying down measures for national
implementation: legislation; policies, plans and strate-
gies; elimination of systemic discrimination; remedies
and accountability; and monitoring, indicators and
benchmarks.

To ensure real equality, non-discrimination and
the fair distribution of the benefits and the burdens of
development, the international community must work
assiduously to include in the interpretation of the Inter-
national Bill of Human Rights explicit mention of a pro-
hibition of discrimination on the bases of “social or
economic status” and “property”. Again, the one-to-
one equality for which strict enforcement measures are
available, as in the case of the right to vote, for exam-
ple, must be extended in some measure to economic
and social rights as well as the right to development.
Without this, our quest for equality and non-discrim-
ination in the distribution of the benefits of develop-
ment will remain an ideal that is never realized.

The three concepts, discrimination, equality and
the equitable distribution of the benefits of develop-
ment, are well defined in the Declaration on the Right
to Development. Regarding discrimination, article 5
stipulates a duty of States to “take resolute steps to
eliminate the massive and flagrant violations of the
human rights of peoples and human beings affected
by situations such as ... racism and racial discrimina-
tion ...” Regarding equality, the preamble states that
“equality of opportunity for development is a prerog-
ative both of nations and of individuals who make up
nations”, and article 3 refers to “a new international
economic order based on sovereign equality.” Arti-
cle 8 calls on States to “undertake, at the national
level, all necessary measures for the realization of the
right to development”, adding that they “shall ensure,
inter alia, equality of opportunity for all in their
access fo basic resources, education, health services,
food, housing, employment and the fair distribution
of income”. Finally, the Declaration is more explicit
when it comes to the unfair distribution of the benefits
of development. One of its most juridically significant
provisions is article 2 (3), according to which “States
have the right and the duty to formulate appropriate
national development policies that aim at the constant
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improvement of the well-being of the entire population
and of all individuals, on the basis of their active, free
and meaningful participation in development and in
the fair distribution of the benefits resulting therefrom”.
Further, as already mentioned, article 8 refers to “the
fair distribution of income” in the context of “economic
and social reforms [which] should be carried out with
a view to eradicating all social injustices”.

Twenty-five years after the adoption of the Dec-
laration, frustration with the lack of equal opportu-
nity for development of individuals and nations, and
especially with the unfair distribution of the benefits of
development, has not abated.

To say that the benefits of development are
unfairly distributed is a contradiction in terms. Devel-
opment, in the real sense of the word, implies fair
distribution of resources in an equitable manner.

At the international and national levels, and
unfortunately in most of the world, underdevel-
opment—defined as inequitable distribution of
resources—is seen in the face of plenty. Inequality,
inequity, discrimination and unfairness characterize
the determination of what constitutes development,
circumscribe the avenues available for participation
in development and hamper access to the resources
spawned by development.

At the international level, one monolithic conception of devel-
opment has been foisted on the world, fathered, mothered,
nannied and nurtured by a small cabal. Many credible insid-
ers have bemoaned the fact that we have a system that might
be called global governance without global government,
one in which a few institutions—the World Bank, the IMF,
the WTO—and a few players—the finance, commerce, and
trade ministries, closely linked to certain financial and com-
mercial interests—dominate the scene, but in which many of
those affected by their decisions are left almost voiceless. It's
time fo change some of the rules governing the infernational
economic order.’

As noted by Flévia Piovesan in the preceding
chapter of the present volume, ironically, these poli-
cies of the international financial institutions are deter-
mined by the same States that have legally binding
obligations under the International Covenant on Eco-
nomic, Social and Cultural Rights. Thus, the struggle

? Joseph E. Stiglitz, Globalization and its Discontents (New York and
London, W.W. Norton, 2003), pp. 21-22.

for improving democracy, transparency and account-
ability in the global financial architecture is becoming
an indispensable prerequisite for equality, non-dis-
crimination and the fair distribution of the benefits of
development.

Some 80 per cent of the world’s resources are
consumed by 20 per cent of the world's population.'®
Even the efforts at addressing this glaring disparity by
democratizing development processes and ensuring
the free, active and meaningful participation of the
beneficiaries of development have met serious road-
blocks. Generally, those efforts have been defeated
and captured by the same rule of law formalism'" and
the same hegemonic forces of globalization that cre-
ated the problem in the first place.

It is not only at the international level that unequal
distribution of the benefits of development exists.
Indeed, the international framework that unleashes
inequity finds concrete expression in national con-
texts: it is there that those who are unable to be caught
up by the elevating forces of globalization are left
behind. This chilling note from an intelligent observer
is very long, but worth the reading:

In hindsight it has become obvious that the events of 1989
finally opened the floodgates for transnational market forces
to reach the remotest corners of the globe. As the era of
globalization came into being, hopes of increased wealth
were unleashed everywhere, providing fresh oxygen for the
flagging development creed.

On the one hand, the age of globalization has brought
economic development to fruition. The Cold War divisions
faded away, corporations relocated freely across borders,
and politicians as well as populations in many countries
set their hopes on the model of a Western-style consumer
economy. In a rapid—even meteoric—advance, a number
of newly industrializing countries acquired a larger share of
economic activity.

But, on the other hand, the age of globalization has now
superseded the age of development. This is mainly because
nation-states can no longer contain economic and cultural
forces. Goods, money, information, images and people now
flow across frontiers and give rise to a transnational space
in which interactions occur freely, as if national spaces did
not exist. For this reason, development thinking increasingly

19 United Nations Development Programme, Human Development Report

1998: Consumption for Human Development (New York and Oxford,
Oxford University Press, 1998), p. 50. Similar statistics updated to 2011
are contained in World Bank, World Bank Development Indicators 2011,
p. 17.

This term draws a parallel between: (a) “legal formalism”, the legal positiv-
ist view that the substantive justice of a law is a question for the legislature
and not the judiciary; and (b) “rule of law formalism”, the insistence by
donor countries and agencies that countries in the South must ensure the
rule of law in their countries in order fo continue to benefit from aid. The
latter does not inquire into the history, circumstances, future and other fea-
tures of those rules, which would be a prerequisite for achieving equality,
non-discrimination and fairness in distributing the benefits of development
for historically disadvantaged groups.
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lost its way, as both the actor and the target of development
withered away under the influence of transnationalization.

As a result of this shift, development came to mean the for-
mation of a global middle class alongside the spread of the
transnational economic complex, rather than a national mid-
dle class alongside the integration of a national economy.
Seen from this perspective, it comes as no surprise that the
age of globalization has produced a transnational class of
winners. Though they exist in different densities at different
points around the globe, this class is to be found in every
country ... Western style ... development, to be sure, contin-
ved spreading during the globalization period, but boosted
the expansion of the transnational economic complex rather
than the formation of thriving national societies. '2

While the beneficiaries of “the transnational eco-
nomic complex” are soaring, “national societies” are
fragmenting under the weight of the forces of globali-
zation. Significant minorities in North America and
Europe and clear majorities in countries such as South
Africa and the Sudan are denied opportunities to live
a full life. In particular, they are systematically sub-
jected to policies that ensure that they are starved of
food, water, health care, education, peace of mind
and happiness. Poverty denies many children an edu-
cation and the capabilities to live a full life. It leads to
struggles over resources, many of which escalate into
ethnic, national and regional crises. All these conse-
quences of poverty and underdevelopment diminish
the human condition. Thus, inequality, polarization
and a threat to national and global peace coexist and
increase, together with spiralling growth rates for the
“Rest”.

One cannot but agree with Stephen Marks when
he notes that the right to development has both an
external and an internal dimension, “the former refer-
ring to the obligations to contribute to rectifying the
disparities and injustices of the international political
economy and fo reduce resource constraints on devel-
oping countries, while the latter referred to the duty of
each country to ensure that its development policy is
one in which all human rights and fundamental free-
doms can be fully realized ..."."* Such a development
policy—one that is based on human rights—cannot
but be equitable, non-discriminatory and fair in the
distribution of resources, as required in the articles of
the Declaration on the Right to Development quoted
above.

13 Stephen P. Marks, ed., Implementing the Right to Development: The Role
of International Law (Geneva, Friedrich-Ebert-Stiftung and Harvard School

of Public Health, 2008), p. 130.

The global South has always known develop-
ment, as operationalized by mainstream development
agents, to be quite farcical. As the “Rest”, it has always
known that a development paradigm that is not cen-
tred on a genuine understanding of and respect for
human rights—an understanding that has at its core
a striving for equality, equity, non-discrimination, fair
distribution of resources and broader social justice—
is a waste of time.

It is not surprising that the Declaration on the
Right to Development calls for appropriate economic
and social reforms to be carried out with a view to
eradicating all social injustices. Indeed, the right to
development as a human right emerged in the United
Nations system in parallel to the quest for a new inter-
national economic order and the Charter of Economic
Rights and Duties of States,'# obviously as bastions for
equity. Nonetheless, as Sachs notes,

It is crucial to distinguish two levels of equity. The first is the
idea of relative justice, which looks at the distribution of var-
jous assets—such as income, school years or Internet connec-
tions—across groups of people or nations. It is comparative
in nature, focuses on the relative positions of assetholders,
and points towards some form of equality. The second is
the idea of absolute justice, which looks at the availability
of fundamental capabilities and freedoms without which an
unblemished life would be impossible. It is non-comparative
in nature, focuses on basic living conditions, and points to
the norm of human dignity. Generally speaking, conflicts
about inequality are animated by the first idea, while con-
flicts about human rights are animated by the second.'

The World Conference on Human Rights, held in
Vienna in 1993, reaffirmed that the “Rest” who are
committed to the process of democratization and eco-
nomic reforms (a euphemism for deploying a particu-
lar type of development) should be supported by the
infernational community in their transition to democ-
racy and economic development. The World Confer-
ence reaffirmed the right to development, as estab-
lished in the Declaration on the Right to Development,
as a universal and inalienable right and an integral
part of fundamental human rights and urged States to
cooperate with each other in ensuring development
and eliminating obstacles to development.'®

There was a renewed commitment to develop-
ment at the turn of the millennium. The United Nations
Millennium Summit in 2000 agreed to quite ambitious
targets to combat the consequences of underdevel-

14 General Assembly resolution 3281 (XXIX) of 12 December 1974.
15 Sachs, ed., The Development Dictionary (see footnote 1), p. ix.
16 Vienna Declaration and Programme of Action, Part |, para. 10.
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opment—poverty, hunger, disease, illiteracy, envi-
ronmental degradation and discrimination against
women—and to establish a global partnership for
development.'” Soon after, in 2001, these commit-
ments were formulated info goals with a time horizon,
targets and indicators, in the form of the Millennium
Development Goals. The Ministerial Declaration of
the Fourth Ministerial Conference of the World Trade
Organization (the Doha Declaration), adopted the
same year, underlined the need to ensure that infellec-
tual property rules do not restrict access to medicines
for the poor in order to improve public-health. The
following year, the Monterrey Consensus of the Inter-
national Conference on Financing for Development
strengthened the framework for a global development
partnership, including agreeing on how to mobilize
resources, nationally and internationally, to finance
development. The World Summit on Sustainable
Development, held in Johannesburg, South Africa in
2001, renewed the commitments to sustainable devel-
opment made a decade earlier across the Atlantic in
Rio de Janeiro, Brazil.'®

In 2005, the Kyoto Protocol to the United Nations
Framework Convention on Climate Change, going
beyond rhetoric to more concrete action, committed
the Parties to reduce greenhouse gases. In the same
year, the Paris Declaration on Aid Effectiveness set
out principles for donors to improve aid effectiveness
and set targets for monitoring progress on new prac-
tices. And in September 2008, in Accra, where the
present chapter was written, the parties to the Accra
Agenda for Action agreed to assist developing coun-
tries and marginalized people in their fight against
poverty by making aid more transparent, accountable
and results-oriented.!? Two months later, the Follow-up

17 United Nations Millennium Declaration, General Assembly resolu-
tion 55/2.

'8 The 1992 Rio Declaration on Environment and Development reaffirmed
the Declaration of the United Nations Conference on the Human Envi-
ronment, adopted at Stockholm in 1972. It underpinned the importance
of: (a) recognizing the integral and interdependent nature of the Earth as
our home; (b) ways to promote global partnership; (c) the protection of
the global environmental and developmental system; (d) the centrality of
human beings in sustainable development; (e) the need to bear present
and future generations in mind; (f) eradication of poverty in order to de-
crease disparities; and (g) prioritizing the least developed countries and
those most environmentally vulnerable. The themes for Rio+20, held in
June 2012, are the green economy in the context of sustainable develop-
ment and poverty reduction, and an institutional framework for sustainable
development.

The Fourth High Level Forum on Aid Effectiveness was held in Busan, Re-
public of Korea, in November/December 2011. Delegates representing
donor members of the Development Assistance Committee (DAC) of the
Organisation for Economic Co-operation and Development (OECD) and
developing country signatories to the Paris Declaration of 2005 met to
evaluate progress made since the Third High Level Forum in 2008 and
to set out a new framework for increasing the quality of aid in order to
achieve the Millennium Development Goals by 2015. Priority areas were
predictable aid; use of country systems; an end to policy conditionality;
country-driven capacity development; mutual accountability; and reduced
transaction costs.

S

International Conference on Financing for Develop-
ment to Review the Implementation of the Monterrey
Consensus reviewed progress on the subject since
2001, noted the widening of inequality since then and
committed to renewed and more aggressive action
to address global poverty and inequality, adopting
the Doha Declaration on Financing for Development.
Since then there have been many more meetings,
declarations, resolutions, conventions, plans, pro-
grammes and projects at the international level aimed
at righting the international wrong of a world of pov-
erty in the midst of plenty.

At the level of rhetoric, therefore, plans, pro-
grammes and projects reflect a clear consensus
around the exhortation in the Declaration on the Right
to Development that “States have the duty to take
steps, individually and collectively, to formulate inter-
national development policies with a view to facili-
tating the full realization of the right to development”
(art. 4 (1)). What is not happening quickly enough is
a genuine and deep realization of the core interna-
tional obligation of the Declaration, specifically, effec-
tive international cooperation ... “[a]s a complement
to the efforts of developing countries, in providing
these countries with appropriate means and facilities
to foster their comprehensive development” (para. 4
(2)). Such cooperation is a crucial antecedent step to
operationalizing the Declaration’s demand for States
to take “[s]ustained action ... to promote more rapid
development of developing countries” (ibid.).

The imperative of a global response to global
inequality and discrimination in the distribution of
global resources is clear, especially considering that
almost all of the “Rest” were colonized by the “Best":

The disintegration of the colonial empires brought about a
strange and incongruous convergence of aspirations. The
leaders of the independence movements were eager to trans-
form their devastated countries into modern nation-states,
while the “masses”, who had often paid for their victories
with their blood, were hoping to liberate themselves from
both the old and the new forms of subjugation. As to the
former colonial masters, they were seeking a new system of
domination, in the hope that it would allow them to main-
tain their presence in the ex-colonies, in order to continue
to exploit their natural resources, as well as to use them as
markets for their expanding economies or as bases for their
geopolitical ambitions. The myth of development emerged as
an ideal construct o meet the hopes of the three categories
of actors.?

Clearly, lasting progress towards the implemen-
tation of the right to development requires effective

20 Maijid Rahnema, ed., The Post-Development Reader (Zed Books, 1997),

introduction.

« <49 »



Equality, non-discrimination and fair distribution of the benefits of development 115

development policies at the national level, as well as
equitable economic relations and a favourable eco-
nomic environment at the international level.

The voices of the “Rest”, having shouted them-
selves hoarse, are now, in frustration, consciously
intfroducing a discourse of apocalyptic eschatology. If
their farsightedness is downplayed and extinguished,
the “Rest” will become a fertile breeding ground for
terrorist activities, cybercrime and piracy, all of which
are activities that are aimed at getting back at the
“Best” for presiding over their undoing. This cannot
continue, for, as Gandhi said, an eye for an eye will
leave the whole world blind. What do we do?

First, we need to acknowledge the farsighted-
ness of the “Rest” in drawing attention, half a century
ago and continuously since then, to the apocalyptic
course that the “Best” were steering. Second, we need
to return to the road not taken and excavate all the
principles of equality, non-discrimination and fair-
ness in the distribution of the benefits of development
from the declarations at the United Nations that were
spearheaded by the “Rest”. Third, we must recognize
that the “Rest”, explicitly and implicitly, undergirded
the notions of the development for which they fought
with human rights principles. As one shrewd observer
has noted:

We owe this thinking on the relationship between devel-
opment and human rights largely to countries of the South.
When the newly independent countries of the 1960s and
1970s joined the United Nations, they took the promise of
universal human rights principles [seriously] and insisted that
they were applied to the conditions of their peoples. Despite
serious problems of governance, and often of corruption, the
belief was there. From their efforts came the UN Declara-
tion on the Right to Development of 1986. From that deeply
influential statement-adopted in Cold War conditions—has
come the current thinking of a rights-based approach to
development that seeks to bring about the promise of univer-
sal human rights and dignity.?!

Only a process of agreeing on effective devel-
opment policies, the mode and timing of their imple-
mentation and monitoring their implementation at the
national and international levels will get us there. This
was the noble effort of the high-level task force on the
implementation of the right to development.??

21 Mary Robinson, “Bridging the gap between human rights and devel-
opment: from normative principles to operational relevance”, Pres-
idential Fellows’ Lecture by the United Nations High Commissioner for
Human Rights at the Preston Auditorium, World Bank, Washington, D.C.
(3 December 2001).

See Maria Green and Susan Randolph, “Bringing theory into practice:
operational criteria for assessing implementation of the international
right to development” (A/HRC/15/WG.2/TF/CRP.5), paper prepared
for the high-level task force, summarized and updated in chapter 29 of
this publication. See also the report of the task force on its sixth session (A/

HRC/15/WG.2/TF/2 and addenda and corrigenda).

The Working Group on the Right to Development
was established by the Commission on Human Rights
in 1998 as an open-ended intergovernmental body
with an explicit mandate, inter alia, to “monitor and
review progress made in the promotion and imple-
mentation of the right to development as elaborated
in the Declaration on the Right to Development, at the
national and international levels, providing recom-
mendations thereon and further analysing obstacles
to its full enjoyment”.?® Civil society organizations
could participate as observers at the sessions of the
Working Group.

From 2004 to 2010, the Working Group gave
a high-level task force on the implementation of
the right to development the task of translating the
right to development from political commitment to
development practice.?# As part of its work, the task
force developed criteria and indicators to assess the
extent to which States are individually and collectively
taking steps to establish, promote and sustain national
and international arrangements that create an ena-
bling environment for the realization of the right to
development. They were also to serve as a useful tool
for stakeholders to assess the current state of imple-
mentation of the right to development and facilitate
its further realization at the international and national
levels; contribute to mainstreaming the right to devel-
opment in the policies and operational activities of
relevant actors at the national, regional and interna-
tional levels, including multilateral financial, trade
and development institutions; and evaluate the human
rights implications of development and trade policies
and programmes.?

The task force was emphatic that the operational-
ization of the right to development requires the appli-
cation of human rights principles and the principles of
good governance fo the activities of all relevant stake-
holders at both the national and international levels.

The information provided by the quantitative and
qualitative indicators developed by the task force is
also useful for measuring progress in the implemen-

23 Commission on Human Rights resolution 1998/72, para. 10 (d(i),
endorsed by Economic and Social Council decision 1998/269.

24 The task force was created by Commission resolution 2004/7 and Human
Rights Council decision 2004/249.

25 The criteria developed by the task force (A/HRC/15/WG.2/TF/2/
Add.2) are reviewed in the chapters in this volume by Sakiko Fukuda-Parr,
Maria Green and Susan Randolph, and Stephen Marks.
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tation of human rights in general and of the right to
development in particular. The indicators are specific
structural, process and outcome indicators that sup-
port comprehensive and objective assessments.

The high-level task force ceased to exist upon the
termination of its mandate. A good number of stake-
holders hope that it, or a similar expert group dedi-
cated to transforming the right to development from
political posturing to development practice, will rise
again like the phoenix.

Equality, non-discrimination and the fair distri-
bution of the benefits of development can no longer
wait. Most of the world have been waiting for over a

quarter of a century to see practical results based on
the right to development, and they are tired of wait-
ing. They have listened to excuses and endured meet-
ings, conferences, declarations and resolutions. They
are now resorting to some inimical actions to reinforce
their yearnings: terrorism, money-laundering, piracy,
kidnappings, cybercrimes.

The recent events in North Africa and the Arab
world are not only an example of uprisings in the
face of repression of civil liberties; they are the result
of “underdevelopment” —whatever that means—or,
more accurately, the absence of “development” in the
sense understood by the Declaration. One can only
imagine what will happen if the rest of the world, sim-
ilarly denied the right to development, rose up in sim-
ilar fashion on a global scale.

« <49 »



There is a compelling case for pursuing devel-
opment policies within the framework of human
rights, with or without globalization.! But the need for
framing policies on the foundation of human rights
becomes even more compelling in a rapidly globaliz-
ing world. The process of globalization can have a
profound impact on the process of development, in
positive as well as negative ways. The central thesis of
this chapter is that the human rights approach to devel-
opment, particularly the concept of the right to devel-
opment and its attendant principles, may be fruitfully
used to condition the process of globalization to better
harness the positive impact of globalization and to
minimize the pain of negative impact at the national
level. The chapter illustrates this main point with spe-
cific examples; it does not embark on a comprehen-
sive analysis of all possible positive and negative
impacts of globalization or examine how the human
rights approach could be used to condition them all.
Section Il uses the example of structural change in the
economy brought about by globalization to illustrate
the case of possible negative effects. It shows how the
human rights approach can offer protection against
the negative consequences of structural change that

* Professor of Development Economics, University of Ulster, United Kingdom
of Great Britain and Northern Ireland.

' S.R. Osmani, “An essay on the human rights approach to development”,
in Arjun K. Sengupta, Archna Negi and Mouchumi Basu, eds., Reflections
on the Right to Development (New Delhi, Sage Publications, 2005); S.R.
Osmani, “The human rights approach to poverty reduction”, in Freedom
from Poverty as a Human Right, Bérd A. Andreassen, Stephen P. Marks and
Arjun K. Sengupta, eds., vol. 3, Economic Perspectives (Paris, UNESCO,
2010).

Siddig R. Osmani*

would inevitably follow from globalization. Section IlI
illustrates the positive effects of globalization with the
example of its effect on economic growth. It shows
how adherence to the principle of human rights can
enable us to convert the growth-enhancing potential
of globalization into an instrument for advancing the
right to development. Section IV offers concluding
remarks.>

Globalization brings about structural changes
within an economy. It opens up new opportunities for
enhancing employment and income. However, it also
closes down, or at least diminishes, many existing
means of livelihood: opportunities open up in activ-
ities in which a country has comparative advantage,
and diminish in those in which it has comparative dis-
advantage. This may have profound implications for
the achievement of the right to development.

Economic theory suggests that the gains will in
general outweigh the losses; a nation should gain an
overall increase in welfare. The problem, however, is
that gains and losses may not be distributed evenly

2 A more comprehensive analysis of the links between globalization and the

human rights approach to development is offered in S.R. Osmani, “Glo-
balization and the human rights approach to development”, in Develop-
ment as a Human Right: legal, Political and Economic Dimension, Bard
A. Andreassen and Stephen P. Marks, eds. (Cambridge, Massachusetts,
Harvard School of Public Health, 2007).
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across the population. Much depends on who happens
to be engaged in the expanding activities and who
in the contracting ones, and who has the skills and
other means of access to the new opportunities that
open up. Evidence and common sense suggest that
the losses are generally felt disproportionately by the
weaker segments of the society. They suffer because,
owing to impediments they face in accessing new
skills and resources, they lack the flexibility to cope
with changes brought about by market forces.

While recognizing that globalization can make
the poor more vulnerable in the face of the chang-
ing structure of opportunities, excessive alarmism
needs to be avoided. First, it is often suggested in
a near-axiomatic fashion that globalization has wid-
ened income inequality in the world. This is seen as
prima facie evidence for the view that the process has
hurt the poor. However, quite apart from the fact that
widening inequality can easily go hand in hand with
absolute improvement in the living conditions of the
poor, the very notion that globalization has widened
inequality is deeply problematic. The empirical evi-
dence regarding income distribution in the world dur-
ing the current phase of globalization is inconclusive.
More importantly, no one has yet found a satisfactory
way of separating out the effects of globalization from
the effects of other factors that might have a bearing
on income distribution in the world.

Even if it could be shown that globalization has
indeed contributed to widening inequality in the world,
it does not follow that globalization must necessarily
do so. In the 1950s and 19640s, it was believed that
when a backward economy initially begins to develop
towards capitalism, income distribution necessarily
worsens, before improving much later. Known as the
Kuznets hypothesis, this belief is now contradicted by
empirical evidence. What happens to income distribu-
tion at any stage of development depends very much
on the nature of policies pursued by Governments.
With appropriate policies, distribution can actually
improve as an economy grows; there is nothing inev-
itable about the Kuznets hypothesis. In principle, the
same is true about the effect of globalization. Poli-
cies—at both national and international levels—can
make a difference. As will be argued below, this
is precisely the reason for taking the human rights
approach to development even more seriously in the
age of globalization.

Second, even without globalization, structural
changes occur in all economies, except the most mori-
bund ones. Owing to changes in technology, tastes,

demographic structure and so on, new opportunities
open up in the sphere of production and old ones
close down all the time. The effects of these home-
grown structural changes are not qualitatively dissimi-
lar to those induced by globalization. They too cre-
ate new uncertainties and vulnerabilities along with
new opportunities. And in this case as well the cost
of negative effects tends to fall disproportionately on
the weaker segments of the population, and for much
the same reasons. If this is not seen as a reason for
avoiding structural changes in general, it should not
be seen as a reason for shutting the door to globali-
zation either.

There is, however, a very good reason for being
especially concerned about the possible negative
effects of globalization and for trying to do something
about them. Home-grown structural changes typically
unfold incrementally over a long period. This allows
a breathing space for necessary adjustments. By con-
trast, globalization tends to bring about sweeping
structural changes within a short period of time. The
sheer pace of change can entail serious problems of
adjustment, especially when it comes to setting up
an adequate social protection scheme for those suf-
fering most from the disruptions caused by structural
changes. What is worse, this problem can be com-
pounded by two further factors.

The first of these is the problem of shifting com-
parative advantage. As noted earlier, when a coun-
try integrates with the world economy, the structure
of production begins to shift away from activities
with comparative disadvantage towards those with
comparative advantage. The problem, however, is
that structural changes caused by this shift may not
be once-and-for-all events. This is because the nature
of comparative advantage may itself undergo rapid
change during the process of globalization. Compara-
tive advantage is inherently comparative in nature;
that is, it depends not just on the characteristics of a
particular country but also on those of other countries
that participate in a trading network. As a result, any
country that has already embraced globalization may
find that its comparative advantage keeps changing
as the net of globalization spreads and brings in new
countries. Thus, Malaysia and Taiwan (Province of
China) may find that the comparative advantage they
have long enjoyed in labour-intensive garment indus-
tries is suddenly eroded as Bangladesh and Viet Nam
enter the export market with even cheaper labour.
Similarly, the Latin American countries that once found
comparative advantage in labour-intensive activities
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when they first embraced globalization may soon find
that they no longer have comparative advantage in
those activities once populous countries such as China
and India enter the scene. In each case, a country
that loses comparative advantage in one sphere will
eventually find it elsewhere. However, the problem is
that shifting comparative advantage of this kind can
keep the structure of an economy in a constant state of
flux for a prolonged period. The disruptive effects of
globalization may, therefore, be quite serious.

The second problem stems from the erratic
behaviour of international finance. One of the pre-
sumed gains from globalization is that the free flow
of capital will ensure efficient use of resources by
moving finance from regions with a low marginal
rate of return to regions with higher returns. In reality,
however, capital does not always behave in such an
efficient manner because of various kinds of market
failures that arise from the imperfect and asymmet-
ric knowledge that is inherent in capital markets. In
the absence of perfect knowledge, the flow of capi-
tal in and out of countries is often guided by “herd
behaviour”, whereby an initial move by one investor
is blindly imitated by others. The magnitude of cap-
ital movement can thus be disproportionate to the
underlying rates of return. In such cases, what should
have been an orderly and limited movement of capital
becomes a stampede, plunging a country into a crisis
deeper than it “deserves” in terms of its economic fun-
damentals. Even the direction of flow can sometimes
be erratic, for example, when the “contagion effect”
takes hold (i.e., when capital moves out of a coun-
try not necessarily because anything is fundamentally
wrong with it but because some other country of a
similar type is experiencing a crisis). The series of
financial crises that rocked Asia and Latin America
in the last decade and a half bear clear hallmarks
of such erratic behaviour on the part of international
finance.

This is not fo suggest that the countries that expe-
rienced crises did not get many of their economic pol-
icies seriously wrong, nor that they did not need to
make fundamental structural changes in their econo-
mies in order to make them more efficient. They gen-
erally did, but the erratic movement of international
finance forced additional structural changes that were
not needed on the grounds of efficiency and were
probably quite harmful, such as when the drying-up
of capital forced even potentially efficient activities
to close down. Many of these uncalled-for changes
were probably reversed as the countries concerned

emerged out of crisis and international finance
resumed business as usual. But the crises caused dis-
ruptions and dislocations, not all of which were effi-
ciency enhancing: the harm they caused in terms of
human suffering was real and extremely painful.

Globalization can thus have both an accentuat-
ing and a distorting effect on structural changes, some
of which would occur in economies even without it.
The potential for creating new uncertainties and vul-
nerabilities, along with new opportunities, therefore
grows with globalization. As such, globalization has
the potential for hurting the weaker segments of the
population unless conscious efforts are made to pro-
tect them.

This is where the human rights approach to
development can play a vitally important role. The
normative framework of international human rights
is particularly concerned with individuals and groups
that are vulnerable, marginal, disadvantaged or
socially excluded. That is why it can effectively
counterweigh the disruptive effects of globalization,
whose burden is likely to fall disproportionately on
these very categories of people. Two elements of the
international human rights normative framework are
especially relevant here. These are the twin principles
of non-discrimination and equality and the principle
of non-retrogression of rights.

The principles of non-discrimination and equality
are among the most fundamental elements of inter-
national human rights law. These are elaborated in
numerous human rights instruments, including the Uni-
versal Declaration of Human Rights, the two Interna-
tional Covenants on Human Rights, the International
Convention on the Elimination of All Forms of Racial
Discrimination, the Convention on the Elimination of
All Forms of Discrimination against Women and the
Convention on the Rights of the Child. Recognizing
the fundamental importance of these twin principles,
the international community has established two treaty
bodies, the Committee on the Elimination of Racial
Discrimination and the Committee on the Elimination
of Discrimination against Women, which are devoted
exclusively to the promotion and protection of non-
discrimination and equality.

If left unattended, the uneven burden of the
adjustments to globalization can violate the principles
of non-discrimination and equality. The problem is
not just that globalization will not have a neutral or
uniform effect on everyone in the society—no policy
or economic change can be expected to be ideal in
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that regard. The problem arises when there is a sys-
tematic bias against certain groups or individuals. If
the adverse effects of a policy or economic change
were to be distributed randomly among the popula-
tion, the question of discrimination would not arise.
But this is unlikely to be the case. Since the brunt of the
burden is likely to be borne by the weaker segments
of the population, the possibility of discrimination is
very real. Two considerations are important to bear in
mind in this context.

First, discrimination and inequality may take
many different forms and stem from many different
sources. They may arise from explicit legal inequal-
ities in status and entitlements. But they can also arise
from policies that disregard the needs of particular
people, or from social values that shape relationships
within households and communities in a manner that
discriminates against particular groups. Second, it is
important to look at the effects of policies, not just their
intentions. For example, if the effect of a policy regime
is to impoverish disproportionately women, or indig-
enous peoples, or some other marginalized group, it
is prima facie discriminatory, even if the policymakers
had no infention of discriminating against the group
in question.

Adherence to the human rights approach to
development will, therefore, require that those who
are systematically hurt by the disruptions caused by
globalization be accorded special attention. In par-
ticular, efforts will have to be made to equip them with
the skills and resources necessary to take advantage
of the new opportunities being opened up by struc-
tural changes and to remove the impediments they
face in getting access to productive employment so
that their loss from adjustments can be minimized and
the scope for gaining from new opportunities maxi-
mized.

The principle of non-retrogression of rights can
also play a vital protective role for vulnerable people.
This principle states that no one should suffer an abso-
lute decline in the enjoyment of any right at any time.
The right to development approach acknowledges
that full enjoyment of all human rights may only be
possible over a period of time, and that as time passes
some rights may be advanced faster than others. But it
does not permit the level of enjoyment of any particu-
lar right to decline in comparison with the past. Glo-
balization can clearly lead to a violation of this prin-
ciple if the rapid and overlapping structural changes
it brings about lead to such a serious disruption that
the weak and vulnerable suffer an absolute decline in

their living standard. Such a decline clearly occurred,
and in a spectacular manner, for a large number of
people during the financial crises of the recent past.
Even in normal times, many individuals and groups
have suffered a decline in living standards which was
perhaps less significant, but which was no less real.
The right to development approach demands that an
adequate social protection scheme be put in place to
prevent such a decline. This is essential if globaliza-
tion is to be pursued in a manner consistent with the
principle of non-retrogression of rights.

If increased vulnerabilities of the poor are one
side of the coin of globalization, the other side is the
potential for faster economic growth. This has impli-
cations for the achievement of the right to develop-
ment. In much of the traditional discourse on human
rights as well as on development, economic growth is
viewed with suspicion. This is not entirely surprising,
given that many enthusiasts of economic growth are
so obsessed with it as to almost disregard the adverse
human consequences of the wrong kinds of economic
growth. But one needs to distinguish between eco-
nomic growth in general and the wrong kinds of eco-
nomic growth in particular. The kind of growth that
either neglects or, even worse, curtails and violates
human rights naturally has no place in the human
rights approach to development. But that does not
mean that the need for economic growth can be
neglected by this approach. The power of economic
growth can and should be harnessed for speedy real-
ization of the right to development.

It could be argued that economic growth is not
just compatible with the human rights approach, but
is an infegral part of it. One of the salient features of
the human rights approach to development is the rec-
ognition that the existence of resource constraints may
entail a progressive realization of rights over time. But
to prevent the duty holders from relying on the lee-
way offered by the idea of progressive realization in
order to relax their efforts to realize human rights, the
human rights approach also requires that measures
be taken to fully realize all the rights as expeditiously
as possible. Once the speed of realization of rights
is accorded due importance, it is easy to see why
rapid economic growth is essential for the human
rights approach to development. The point is made
most forcefully by the Independent Expert on the right
to development, Arjun Sengupta:
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It is of course possible, by reallocation and redistribution of
existing resources, to improve the realization of some of the
rights, separately and individually, for a limited period and
to a limited extent, without economic growth ... However, it
must be recognized that all rights, including civil and polit-
ical rights, involve using resources to expand the supply of
the corresponding goods and services and, possibly, public
expenditure. Therefore, if all or most of these rights have to
be realized fully and together and in a sustainable manner,
steps have to be taken to relax the resource constraint by
ensuring economic growth.’

In short, since realization of rights involves
resources, speedy realization of rights calls for sof-
tening the resource constraint. This in turn calls for
economic growth.

A related reason why growth is essential for the
pursuit of a rights-based approach to development is
that it will ease the pain of making trade-offs among
rights. The idea of trade-offs among rights does not
sit easily with the notion of the indivisibility of rights
and the principle of non-retrogression of rights, both
of which hold hallowed positions in the human rights
literature. Strictly speaking, however, trade-offs need
not be inconsistent with these principles when one rec-
ognizes that there are actually two types of trade-offs.
One refers to actually reducing the level of one kind
of right in order to raise the level of another right; such
trade-offs are obviously incompatible with human
rights principles. However, there is another kind of
trade-off that is not only compatible with human rights
principles, but also unavoidable.

When trying to improve the levels of various
rights under resource constraints, we necessarily
face the choice of allocating scarce resources among
alternative rights. We can either spend more on the
improvement of right X and less on right Y, or the other
way round: that is the trade-off. For example, when
a Government faced with severely limited resources
obtains additional revenue (for example, through new
taxes), it may have to confront the painful choice of
whether to spend the additional revenue on provid-
ing health care that will promote the right to health,
or to spend it on employment-generating investments
that would promote the right to work. A decision to
spend on health would mean achieving less in terms
of the right to work than what would have been pos-
sible with the newly acquired resources; conversely,
a decision to spend on employment-generating activ-
ities would mean achieving less in terms of the right
3 “Fifth report of the Independent Expert on the right to development,

Mr. Arjun Sengupta, submitted in accordance with Commission resolu-
tion 2002/69: frameworks for development cooperation and the right to
development” (E/CN.4/2002/WG.18/6), para. 9. See also Arjun Sen-

gupta, “The human right to development”, in Development as a Human
Right.

to health than was potentially achievable. This kind
of trade-off at the margin, which might be called an
incremental trade-off, is unavoidable in the real world
of scarce resources.

Incremental trade-offs do not violate either the
principle of indivisibility or the principle of non-retro-
gression of rights, because they do not require that
the level of any particular right be diminished from
the existing level in order to promote another right;
nor do they require that advancement of one right
be put completely on hold while trying to advance
another. Nonetheless, they do present painful choices
for policymakers who are keen to improve rapidly the
realization of all rights at once, but are unable to do
so because of resource constraints. In this situation, a
faster rate of growth will help ease the pain of mak-
ing unavoidable trade-offs by making more resources
available.

A strategy for promoting economic growth must,
therefore, constitute an integral part of the human
rights approach to development. Globalization can
be a powerful ally in this regard, because of its
growth-promoting potential. There is of course no
guarantee that by embracing globalization a coun-
try will automatically accelerate the rate of growth.
Things can go wrong for many reasons. Some of these
reasons could be external, such as collapse of the
international financial system. However, many could
be internal, such as poor governance, civil war, or
a deferiorating environment. Other things remaining
equal, however, globalization will enhance growth
potential by bringing about a more efficient alloca-
tion of resources, fostering competition and spurring
the diffusion of technology. This potential must be har-
nessed for advancing the cause of the right to devel-
opment.

It must be realized, however, that faster growth
does not by itself guarantee that the right to develop-
ment will be advanced. Growth merely makes it easier
to advance the right to development by speeding up
the progressive realization of rights and by easing the
pain of unavoidable trade-offs. It does not ensure that
the right to development will in fact be advanced, for
the simple reason that the resources made available
by growth may not actually be used for the purpose of
furthering human rights.

For growth to be put to the service of human
rights, any strategy of growth must be embedded in
a comprehensive framework of policies and institu-
tions that is consciously designed to convert resources
into rights. This comprehensive framework will have
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to have both international and national components.
The precise details of policies and institutions will of
course vary from one situation to another, but some
general principles can be derived from the normative
framework laid down in international human rights
law. The more important among these principles,
especially those relevant at the national level, have
been elaborated by this author elsewhere.* These
principles may be classified into three categories: (a)
those informing the process of policy formulation; (b)
those shaping the content of policies; and (c) those
guiding the monitoring of policy implementation. A
brief summary of the main points under each category
is provided below.

The human rights approach to development
demands that the process of policy formulation sat-
isfy two important sets of principles, relating to (a)
participation by stakeholders; and (b) the progressive
realization of rights. One of the most important prin-
ciples of the human rights approach to policy formu-
lation is that it should be participatory in nature. In
particular, those population groups directly or indi-
rectly affected by a particular policy should be able
to play an effective role in the process of formulat-
ing that policy. Active and informed participation of
stakeholders at all stages of formulation, implementa-
tion and monitoring of a development strategy is not
only consistent with but also demanded by the human
rights approach because the international human
rights framework affirms the rights of individuals to
take part in the conduct of public affairs.

For genuine participation to be possible, how-
ever, some preconditions must be met and certain
other rights must be fulfilled. The essential precon-
dition is that ordinary people must be empowered
to claim their rights and to participate effectively in
the decision-making process. The process of empow-
erment can be quite complex and time-consuming
because of the deep-rooted nature of the asymmetries
of power that exist in most societies. To begin with, the
character of the polity must be democratic. Though
by no means sufficient, democratic governance is a
4 See, in particular, “An essay on the human rights approach to develop-

ment” and “The human rights approach to poverty reduction”. In the spe-
cific context of the human rights approach to poverty reduction strategies,
many of these principles are also discussed in OHCHR, Human Rights
and Poverty Reduction: A Conceptual Framework (HRI/PUB/04/1) and
OHCHR, Principles and Guidelines for a Human Rights Approach to Pov-

erty Reduction Strategies (HR/PUB/06/12). Both are available at www.
ohchr.org.

necessary condition for creating a space in which all
groups of people can effectively participate in national
decision-making processes. The second precondition
is to strengthen the bargaining power of the marginal-
ized groups so that they are able to participate effec-
tively in potentially conflictual situations. In part, this
will depend on the realization of a minimum degree
of economic security without which the poor and the
vulnerable are unlikely to be able to resist established
structures that hold the power. Furthermore, poor peo-
ple must be allowed to receive support from sympa-
thetic civil society organizations (including the media)
that might be willing to champion their cause. For this
to be possible, the State must create the necessary
legal and institutional environment in which an inde-
pendent civil society can flourish. In turn, the creation
of such an environment requires simultaneous efforts
to promote a range of civil and political rights. These
include the right to information, the right to freedom
of expression, the right of association and the right
of equal access to justice. Since empowerment is not
possible without the fulfilment of these rights and with-
out empowerment effective participation is not pos-
sible, taking measures to fulfil these rights is also an
essential component of the human rights approach to
development.

The second set of principles of the human rights
approach to policy formulation relates to the notion
of progressive realization of rights. The discourse on
human rights recognizes that it may not be possible
to fulfil many rights immediately because of resource
constraints and that they may have to be fulfilled over
a period of time in a progressive manner. While
the idea of progressive achievement is common to
all approaches to policymaking, the human rights
approach is distinctive for imposing certain condi-
tions on the behaviour of the State so that progressive
realization cannot be used as an excuse for relaxing
efforts.

The most important condition is the State’s
acknowledgement that it may be possible to make
rapid progress fowards the realization of many human
rights even within the existing resource constraints.
To the extent that fulfilment of certain rights will have
to be deferred because of resource constraints, the
State must develop, in a participatory manner, a time-
bound plan of action for their progressive realization.
The plan will include a set of intermediate as well as
final targets, based on appropriate indicators, so that
it is possible to monitor the success or failure of pro-
gressive realization. Moreover, institutions will have

« <49 »



The human rightsbased approach to development in the era of globalization 123

to be developed to hold the State accountable if the
monitoring process reveals a less than full commitment
to realizing the targets the State has set.

The content of policies refers to the goals and
targets that are set by the State, the resources that are
committed for the realization of those targets and the
methods that are adopted to achieve them. It is recog-
nized that setting targets and committing resources for
them will necessarily involve setting priorities, which
in turn will involve considering trade-offs among alter-
native goals. Both the act of setting priorities and of
accepting trade-offs must necessarily involve some
value judgements. For a policy regime to be consistent
with the human rights approach, these value judge-
ments must be shaped by the human rights norms.
This has several implications for the characteristics of
policy content.

First, the goals and targets set by the State must
conform to those set by various human rights instru-
ments and elaborated by the relevant treaty bodies.
In particular, the State must ensure immediate fulfil-
ment of a set of minimum targets with respect to the
rights to food, health and education that have been
identified as “core obligations” of the State. Only the
obligations not specified as core can be subject to
progressive realization.

Second, policies must recognize people’s rights
to equality and non-discrimination. These rights are
among the most fundamental tenets of international
human rights law. This implies that development can-
not be concerned simply with aggregate improve-
ment in the living conditions of a country’s population
as indicated by, for example, growth in per capita
income or availability of doctors per person. Special
consideration must be given to those who fail to share
in aggregate improvement owing to explicit or implicit
discrimination.

Third, the human rights approach requires sec-
toral integration at the level of policymaking because
of complementarities among rights. Complementarity
exists both among the specific rights within the broad
category of economic rights and also between the
broad categories of economic and non-economic
rights. The existence of causal connections between
various types of rights implies that a preoccupation

with individual rights might fail to achieve the best
possible results by ignoring complementarities.

The fourth set of principles relates to the pos-
sible trade-offs among rights. While the human rights
approach to development cannot avoid such trade-
offs, it also imposes certain conditions on them,
which must be treated as essential features of rights-
based policymaking. In particular, the principles of
indivisibility and non-retrogression of rights must be
respected. Moreover, decisions regarding trade-offs
must respect the stipulations made by treaty bodies
about certain minimum core obligations, which the
States must fulfil, with immediate effect, even under
existing resource constraints.

Monitoring and evaluation of performance is a
necessary part of any kind of development strategy,
rights-based or otherwise. But the characteristic fea-
ture of the human rights approach is that it empha-
sizes the notion of accountability in a way that tradi-
tional approaches do not. The very notion of rights
implies the notion of duties or obligations. The State
needs to adopt appropriate policies for fulfilling vari-
ous rights not merely because it is desirable for rea-
sons of benevolence; the State has a duty to do so,
but a duty can only be meaningful if the duty bearer
can be held accountable for failing to perform its duty.
The need to ensure accountability is, therefore, central
to the human rights approach to development. The
emphasis on accountability in turn entails a number of
characteristics required of the process of monitoring
policy implementation.

First, mechanisms must be in place for the cul-
pability of the State to be ascertained if it fails to
adopt and implement appropriate policies and for
sanctions to be imposed if it is found culpable. Such
accountability mechanisms can be of various kinds:
judicial, administrative, community based and so
on. Second, accountability procedures must be par-
ticipatory in nature so that citizens, especially those
directly affected by policies, are able to hold the
State accountable for its actions. Third, the State must
adhere to the accountability procedures adopted
by treaty bodies; by signing treaties, the State has
agreed to subject itself to such external accountabil-
ity. Fourth, the international community has a respon-
sibility to help realize universal human rights. This is
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the case even as, in international law, the State is the
principal duty bearer with respect to the human rights
of the people living within its jurisdiction. Thus, moni-
toring and accountability procedures must extend not
only to States but also to global actors, such as the
donor community, intergovernmental organizations,
international non-governmental organizations and
transnational corporations, whose actions bear upon
the enjoyment of human rights in any country. Fifth,
certain interrelated rights, such as the right to infor-
mation, the right to free speech, the right to access to
justice, etc., which, it was argued earlier, are impor-
tant for effective participation, are also essential in
the context of accountability. Without the fulfilment of
these rights, it will be impossible to make accountabil-
ity effective. Finally, it must be noted that holding the
duty bearers to account does not necessarily imply
taking recourse through a court of law. There can be
both judicial and non-judicial means of accountability.
The latter might involve quasi-judicial (e.g., ombuds-
man, freaty bodies), political (e.g., parliamentary
process), administrative and civil society institutions.
The human rights approach to development would
require setting up an appropriate mix of accountabil-
ity mechanisms.

Only when all these principles are followed in
the process of policy formulation, in choosing the con-
tent of policy and in devising monitoring mechanisms
would it be possible to harness the growth-promoting
potential of globalization to the cause of advancing
the right to development.

This chapter addresses key issues that arise in
implementing the human rights approach to develop-
ment at the national level. It examines the implications
of the current wave of globalization for the pursuit of
the right to development and goes on to elaborate a
set of principles that must guide national development
policies if the right to development is to be achieved
in a globalizing world.

Globalization brings about structural changes
within an economy, opening up new opportunities
for enhancing employment and income. However, it

also closes down, or at least diminishes, many exist-
ing means of livelihood. Although structural changes
of this kind will inevitably occur within any economy
over its normal course of evolution, globalization tends
to have both an accentuating and a distorting effect
on structural changes. The uncertainties and vulner-
abilities that accompany structural changes are, there-
fore, much greater in the context of globalization than
without it. It is usually the weaker and marginalized
segments of the society that bear the brunt of these
structural dislocations. The human rights approach
can play a vital protective role here by invoking the
principle of non-retrogression of rights and the princi-
ples of equality and non-discrimination. Recognition
of these principles will require policymakers to set up,
on the one hand, adequate social protection schemes
for those suffering most from disruptions and, on the
other, to equip vulnerable groups with the skills and
resources necessary fo take advantage of the new
opportunities opened up by globalization.

Globalization can of course play a more pos-
itive role by enhancing the growth potential of the
economy. Economic growth, whether induced by glo-
balization or otherwise, is an essential condition for
speedy realization of the right to development. Most
rights need resources for their realization. This poses
a constraint on realizing the right to development in a
world of scarce resources. Because of this constraint,
policymakers are obliged to undertake progressive
realization of rights over a period of time and to
make painful trade-offs among alternative rights at
any given point in time. Economic growth can help in
this regard by softening the resource constraint, which
will help speed up the pace of progressive realization
and ease the pain of inevitable trade-offs.

Growth, however, does not guarantee that the
right to development will be advanced. This is simply
because the resources made available by growth may
not be used for the purpose of promoting rights. The
human rights framework suggests a number of guiding
principles that can help achieve this goal. This chapter
has discussed these principles under three categories:
(a) those informing the process of policy formulation;
(b) those shaping the content of policies; and (c) those
guiding the monitoring of policy implementation.
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A human rights approach to development
starts from the basic premise that the achievement of
human rights is the objective of any process aimed
at improving the human condition. It uses the various
concepts associated with human rights, understood
in their broadest sense as the scaffolding of develop-
ment policy. It invokes the international apparatus of
human rights in support of development action. This
approach is concerned not just with civil and polit-
ical rights (e.g., free speech, freedom of assembly,
the right to a fair trial, the right not to be tortured),
but also with economic, social and cultural rights
(access to adequate food, health, education, housing,
jobs). In addition to realizing specific human rights,
a rights-based approach to development emphasizes
accountability, empowerment, participation and non-
discrimination.

The definition of the objectives of development
in terms of particular rights—considered as legally
enforceable entitlements—is an essential ingredi-

* Chair, Board of Science and Technology Programme, Office of the Prime
Minister, Peru.

! This chapter is a shortened and updated version of a paper prepared by
Francisco Sagasti, “Towards a human rights approach to development:
concepts and implications”, for FORO Nacional Internacional Agenda:
PERU in April 2004, available at www.fni.pe. See also the study commis-
sioned by the Sub-Commission on the Promotion and Protection of Human
Rights (E/CN.4/Sub.2/2004/19).

Francisco Sagasti*

ent of human rights approaches, as is the creation
of express normative links to international, regional
and national human rights instruments. Rights-based
approaches are comprehensive in their consideration
of the full range of indivisible, interdependent and
interrelated rights: civil, cultural, economic, political
and social. Rights-based approaches also focus on
the development of adequate laws, policies, institu-
tions, administrative procedures and practices, as
well as on the mechanisms of redress and accountabil-
ity that can deliver on entitlements, respond to denial
and violations, and ensure accountability. They call
for the translation of universal standards into locally
determined benchmarks for measuring progress and
enhancing accountability.

The Declaration on the Right to Development,
proclaimed in 1986 by the General Assembly
(although not by consensus), specifies that the right
to development is an “inalienable human right by
virtue of which every human person and all peoples
are entitled to participate in, contribute to, and enjoy
economic, social, cultural and political development,
in which all human rights and fundamental freedoms
can be fully realized” (art. 1 (1)). Adopting a broad
human rights approach to development as its frame-
work, which encompasses the right to development,
this chapter explores the interactions between human
rights and democratic governance.
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Concerns about governance have not always
been associated with respect for human rights and
the reaffirmation of democratic practices. During the
1960s and 1970s, approaches to the subject of gov-
ernance emphasized the possibility of, and capacity
for, exercising power “efficiently”, understood in terms
of achieving the objectives of the rulers, rather than in
terms of the rule of law, accountability, transparency
and participation that are characteristics of democ-
racy. In some cases, democracy and governance
were treated as inconsistent, with the argument that
major increases in social demands were overloading
democracies. In other cases, it was argued that demo-
cratic practices make it more difficult to introduce eco-
nomic, social and political reforms that would affect
the interests of powerful groups. From this perspective,
rights-based approaches to development had to take
a backseat to the urgent task of promoting economic
reforms and growth.2

Nevertheless, this apparent contradiction
between democracy and the effective exercise of
power is not real, especially when a long-term per-
spective informed by human rights and right to devel-
opment approaches is adopted. On the contrary, we
have become aware that participation, dialogue and
consensus-building have become indispensable for
exercising political power in an efficient and effective
manner. Recent contributions on the subject of good
governance underscore the importance of democratic
institutions. Democracy is now conceived not only as
an end in itself, but also as a means to achieve eco-
nomic, political and social rights.

The adoption of a rightsbased approach to
development broadens the concept of governance
and makes it necessary to add the qualifier “demo-
cratic” for it to make sense. As a consequence, the
older and restricted conception of governance as effi-
ciency in economic management has evolved into a
broader understanding of the way in which leaders
exercise power and authority in an effective and inclu-

2 See, for example, Michel Crozier, Samuel Huntington and Joji Watanuki,
The Crisis of Democracy: Report of the Governability of Democracies to
the Trilateral Commission (New York, New York University Press, 1975)
and also a review of that report 20 years later by Robert D. Putnam, Jean-
Claude Casanova and Seizaburo Sato, Revitalizing Trilateral Democra-
cies: A Report to the Trilateral Commission (New York, Trilateral Commis-
sion, 1995). For a different perspective on the interactions between identi-
ty, violence and democracy, see Amartya Sen, Identity and Violence: The
lllusion of Destiny (New York, W.W. Norton, 2006), and for an account of
how human rights are becoming part of a new “cosmopolitan” approach
to ethics, see Kwame Anthony Appiah, Cosmopolitanism: Ethics in a World
of Strangers (New York, W.W. Norton, 2006), pp. 162-166.

sive manner to advance the cause of human rights.
We have learned that participation, dialogue, consen-
sus, transparency, accountability and the rule of law
make the State more representative and capable of
responding adequately to the concerns of its citizens.

Human rights are inextricably linked with demo-
cratic governance. They both require that people be
aware of their rights and duties, that appropriate insti-
tutional arrangements facilitate their realization and
that a democratic civic culture have a role in both
issues of national importance and those of everyday
life. The sense of belonging to a community is nurtured
by individual responsibility and by a collective obser-
vance of democratic practices. From this perspective,
the unrestricted respect and defence of human rights
constitutes the foundation of an equitable and partici-
patory society, in which everyone helps to achieve the
common good and in which individualism and com-
petition are balanced by social awareness and soli-
darity. This foundation implies rejecting violence and
infimidation, which are associated with the authoritar-
ian exercise of political power to achieve economic,
political or social objectives.

At the international level, technological advances
in telecommunications and information processing,
together with the growing influence of mass mediq,
have profoundly changed the way political power
and authority are exercised. The Internet and elec-
tronic mail give citizens greater access to information
that was once jealously guarded by the Government.
Electronic networks have given political leaders and
organized groups of citizens new ways to communi-
cate. The spread of television and social media has
changed how elections are carried out and how Gov-
ernments and politicians manage their images and
exercise power.® Such technological advances have
changed the nature and workings of representative
democracy and have brought human rights abuses
to light. For example, they were a major contributing
factor to the demise of totalitarian regimes in Eastern
Europe, the former Soviet Union and in the Middle
East, and are also creating a more open and trans-
parent climate for political activity in most developing
countries. In addition, modern telecommunications
and mass media have allowed information about
human rights violations, genocides, civil wars and
atrocities inflicted by rulers on their people to reach a
wide audience, create indignation and mobilize sup-
port for the victims.

3 The recent turmoil in the Arab world is testimony to the power of new
forms of communication to influence political change, even in authoritarian
regimes.
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Developed countries, developing nations and
infernational organizations are finding that their con-
cerns about human rights and good governance con-
verge. After the fall of the Berlin Wall and the end of
the cold war, and after the Arab Spring, these issues
are increasingly linked to the full exercise of political
liberties, improvements in living standards, reducing
poverty and the achievement of economic and social
objectives. As a result, in many parts of the world
societies are exploring different ways of promoting
and consolidating democratic governance, often in
the aftermath of violent conflicts, in the wake of the
demise of authoritarian regimes and following politi-
cal crises.

The accelerated and uneven processes of eco-
nomic, financial, social, environmental, cultural and
technological globalization are leading to a fractured
global order at the beginning of the twenty-irst cen-
tury.# This is an order that encompasses the entire
planet, yet divides rather than integrates people; an
order that puts most of the world’s inhabitants in con-
tact with each other but at the same time creates and
maintains deep fissures among them. In this fractured
global order, human rights and governance prob-
lems that transcend national borders have begun to
demand increasing attention from the world’s politi-
cal, business and civil society leaders. Issues like com-
bating terrorism, reforming the international finan-
cial architecture, reducing pollution and mitigating
global warming, and dealing with mass migration
and increased numbers of political, environmental
and economic refugees, among many others, pose
governance problems and challenges that transcend
the purview of States and demand international
cooperation.

In this context, international public, private and
civil society entities have grown increasingly impor-
tant. Starting in the late 1980s, good governance
became a major concern of international finan-
cial institutions, especially the World Bank and the
Inter-American Development Bank; as well as of the
United Nations and regional political organizations
like the Organization of American States (OAS),
the Council of Europe and the North Atlantic Treaty
Organization, and for international non-governmen-

4 See Francisco Sagasti, Rethinking Technical Cooperation among Devel-
oping Countries (TCDC) and South-South Cooperation (SSC): An Issues
Paper, annex B - A fractured global order (Lima, FORO Nacional Interna-
cional Agenda: PERU, 2006), available at www.fni.pe. See also Francisco
Sagasti and Gonzalo Alcalde, Development Cooperation in a Fractured
Global Order: An Arduous Transition (Ottawa, International Development

Research Centre, 1999).

tal organizations such as Amnesty International and
Human Rights Watch.®

International financial institutions have empha-
sized efficiency in economic management, arguing
that openness and the responsible exercise of pub-
lic functions are key to economic performance. Inter-
national organizations, and in particular the United
Nations, have highlighted respect for human rights,
the importance of democratic institutions and the pre-
vention of violent conflicts. In addition to those issues,
non-governmental organizations have focused on
environmental protection and the rights of minorities
and indigenous peoples.

Yet the growing power of international organiza-
tions does not mean that—barring the extreme case of
failed States—developing countries have no strategic
or political options of their own in the management
of their economic, political and social affairs.¢ The
conditions established by the international financial
institutions for obtaining access to their resources are
key reference points for the design and implementa-
tion of economic policies, but they are not completely
rigid, as is often imagined. Within limits, which may
be more flexible than they may appear, Governments
with technical capacity, a good negotiating strategy
and broad political support have a certain degree of
room for manoeuvre to modify the conditions set by
the international organizations.”

5 For example, as Chief of the Strategic Planning Division at the World Bank
in the late 1980s | witnessed how democratic governance concerns grad-
ually found a place in the institution’s agenda. See World Bank, World
Development Report 1991: The Challenge of Development (New York, Ox-
ford University Press, 1991), pp. 132-134; on OAS, see Heraldo Mufioz,
“The OAS and democratic governance”, Journal of Democracy, vol. 4,
No. 3 (July 1993), pp. 29-38; and for an overview of Council of Europe
and North Atlantic Treaty Organization initiatives, see Neil Winn, Promot-
ing Democracy, Human Rights and Good Governance in Europe’s Four
Seas Basins, EU4seas papers, Politics and Security (October 2009), avail-
able at www.eu4seas.eu.

A clear and forceful statement regarding the growing concern of inter-
national institutions to offer a more varied and pluralistic set of policy
options for developing countries is found in a statement by Robert B.
Zoellick, President of the World Bank, in 2010, entitled “Democratizing
development economics”, available at hitp://web.worldbank.org. For a
perspective on the way international financial institutions and developing
countries inferact, see Francisco Sagasti, Keith Bezanson and Fernando
Prada, The Future of Development Financing: Challenges and Strategic
Choices (Basingstoke, United Kingdom, Palgrave Macmillan, 2005) and
Francisco Sagasti and Fernando Prada, “The effectiveness of hemispheric
cooperation”, OAS-Inter-American Council for Integral Development (CIDI)
document OEA/Ser.W/I1.4-CIDI/RECOOP/INF.4/09 prepared for the
Specialized CIDI Meeting of High-Level Cooperation Authorities, Bogotd
(October 2009).

At the same time, financial globalization—and the discipline imposed by
infernational markets on macroeconomic policies—may prove more import-
ant for middle-income countries with access to global sources of private
capital than the conditions set by the financial institutions. This suggests the
need for some kind of mechanism to reduce the potentially destabilizing
influence that volatile international capital markets can have on developing
countries, which may affect negatively their efforts to embark on a rights-
based approach to development. The 2008-2009 financial and economic
crises made this abundantly clear.

o
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Similarly, in parallel with the widespread inter-
national support regarding the promotion, protection
and fulfilment of human rights, international govern-
mental and non-governmental organizations and civil
society are playing a larger role in fostering demo-
cratic governance (international supervision of elec-
tions, assistance with the design of electoral systems),
protecting the environment (financing conservation
efforts, alerting on potential environmental disasters)
and in promoting social and cultural equity (gender
awareness campaigns, protfection of indigenous
peoples).

Thus, over the last several decades, international
pressures from public, private and civil society organ-
izations are coming together to link human rights and
democratic governance. In this sense, we can speak
of a broad-based consensus on the mutually reinforc-
ing character of rights-based approaches to develop-
ment and the support and promotion of democratic
governance.

It is useful to relate the identification of possible
interventions to advance a human rights approach to
development to the reduction of different types of pov-
erty and the elimination of the various forms of exclu-
sion associated with each of them. This perspective
also helps to define the role of the international com-
munity in promoting economic, political and social
rights.

It is possible to distinguish between three types
of poverty in most developing countries. The first is
endemic poverty, which affects people with extremely
low standards of living, with a high proportion of
unsatisfied basic needs, without access to labour mar-
kets and social services and without the possibility
of having their voices heard. These are people for
whom poverty has a historical and cultural dimen-
sion that goes back decades and even centuries, and
who usually remain rather isolated from the modern
segments of society. The second is chronic poverty,
which affects those who generally live in the marginal
urban areas and in some of the relatively more devel-
oped rural areas. They have greater access to social
services, even if these are of rather low quality and
do not adequately satisfy their needs. Most of them
belong to the informal sector and have been forced
to generate their own livelihoods, frequently in fam-

ily-centred activities and under conditions close to
self-exploitation. The third is circumstantial poverty,
which affects primarily those who, even though they
have access to reasonable social services and can
make their voices heard, have lost their jobs, find it
difficult to participate in the formal economy, or do
not receive adequate salaries, primarily because of
recurrent economic crises or temporary shortfalls of
income.®

Table 1 below summarizes the relationship
between the types of poverty and the forms of exclu-
sion—economic, social and political—that are pecu-
liar to each. These forms of exclusion imply the nega-
tion of certain specific human rights (rights to work,
education, food, non-discrimination and political
participation, among others), and a rights-based
approach to development would seek to reduce pov-
erty through the elimination of these three types of
exclusion.

Table 1: Relationship between types of poverty and exclusion

Type of exclusion
Type of poverty
Economic Social Political
Circumstantial High Low Low
Chronic High Moderate Low
Endemic High High High

Endemic poverty involves these three dimensions
of exclusion: the endemic poor are economically,
socially and politically excluded. Productive employ-
ment opportunities are very limited, social services
non-existent or of extremely low quality, their voices
are not heard and they lack channels to participate
effectively as citizens in the country’s political life. In
addition, they generally do not have fluid and contin-
uous access to transport and other means of commu-
nication with the rest of the country and the outside
world.

Chronic poverty is directly related to economic
exclusion due to the obstacles faced by this type
of poor to access the formal labour markets and to
social exclusion because of the low quality of the
social services they receive and the multiple forms of
discrimination they are subjected to. They are usually
not affected by political exclusion; indeed, they par-
ticipate actively in electoral processes, have access
to mass media, and there are channels—neighbour-

8 For a more elaborate description of the interactions between poverty and

exclusion, see Francisco Sagasti, “Tipologia de la pobreza y dimensiones
de la exclusién en el Perd”, FORO Nacional Internacional, 2008, avail-
able at www.foro-nacional-internacional.pe, where other dimensions of
exclusion—cogpnitive-cultural, environmental-resource, knowledge and the
exclusion of future generations—are also considered.
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hood organizations, trade unions, religious groups,
non-governmental organizations, and even street pro-
tests—through which they can air their views. As a
result, politicians assiduously court the chronic poor,
especially at election times.

Circumstantial poverty is characterized mainly
by economic exclusion, and affects those who have
had access to education and other social services and
whose poverty is the result of economic crises that
reduce income levels significantly and diminish pur-
chasing power. They do not feel the impact of social
and economic exclusion to the same degree as the
endemic and the chronic poor. For this reason, they
are the first to benefit from economic growth and sta-
bility, and from the expansion of productive and ser-
vice capacities that create employment.

A reduction, and the eventual elimination, of
economic exclusion may be achieved through produc-
tive transformation, which should lead to an efficient,
productive and competitive economic system, to the
effective use of market mechanisms and Government
regulation for equitable and fair resource allocation
and to a viable and sustainable process of accumula-
tion. In addition to sensible macroeconomic policies to
maintain stability, productive transformation requires
a series of active marketfriendly sector polices aimed
at increasing productivity, improving competitiveness
and seeking a more favourable insertion into the inter-
national division of labour. Such productive transfor-
mation would allow the country to generate a level of
economic activity and redistribution policies consist-
ent with the right to development for all.

A reduction and the elimination of social exclu-
sion is the result of the process of social democratiza-
tion, which should lead to the elimination of extreme
inequalities and all forms of discrimination, to equal
opportunities for all, to the provision of good quality
basic social services for everyone, particularly health
and education, and to an untrammelled respect for
individual human rights. Social democratization
would lead to a more vigorous and active civil society
and to a more socially and culturally integrated and
peaceful country. In addition to the provision of social
services, policies to generate employment, measures
to achieve a more equitable distribution of income
and programmes to assist the poorest of the poor are
also required to pave the way for the realization of
the right to development for all.

A significant reduction and the elimination of
political exclusion is achieved through the process of

legitimization of State institutions and citizen participa-
tion, which should aim at articulating a viable political
community with a shared sense of the common good,
of history and of the future, and which should lead to
representative and efficient State institutions that citi-
zens could identify as their own. This requires political
and administrative reforms to bring State institutions
at all levels, from central to local governments, closer
to the people and promote participation; measures to
ensure public accountability; and initiatives to make
the exercise of power and authority more open, trans-
parent and participatory. Such initiatives would go a
long way towards ensuring the realization of the right
to development, including civil and political rights.

The three processes aimed at reducing exclu-
sion and poverty and at advancing a rights-based
approach to development interact closely with each
other, although each one proceeds at its own pace,
at times reinforcing or blocking the other two. Some-
times democratization moves faster than productive
transformation and legitimization experiences major
setbacks; at other times productive transformation
advances significantly without commensurate pro-
gress in democratization or legitimization; and there
are situations when productive transformation is halted
and democratization obstructed, but legitimization
does not suffer as much as the other two processes.

Reducing social exclusion through democratiza-
tion requires a vigorous and efficient economy that
is able to grow and to generate wealth, and also a
legitimate State capable of creating an environment
favourable to economic progress and of redistributing
the benefits of growth in an equitable manner, consist-
ent with the right to development. Reducing economic
exclusion through productive transformation requires
a legitimate State with the capacity to provide public
services, implement adequate policies and regulate
markets, and also the support of a democratized soci-
ety that appreciates the benefits of growth. Reducing
political exclusion through legitimization requires a
modern economy capable of growing in a sustained
manner and of providing tax revenues to the State, as
well as a more integrated society in which all citizens
participate actively in public life.

The interactions between these three processes
find concrete expression in a social compact, which,
in turn, should underpin a fiscal compact between all
segments of society—political leaders, civil servants,
members of civil society organizations and the busi-
ness community, among others. The fiscal compact
would aim at providing the State with a tax base that
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allows Government institutions to function effectively,
maintain economic and social stability and provide
security and other public services, particularly those
associated with poverty reduction and achieving
human rights. These agreements should rest on a
broad consensus on the role of the State, on the need
to gradually integrate the informal sector into the for-
mal economy so that it receives public services, social
security and increased job security in exchange for
paying taxes, and on the recognition that, while the
poor may not pay taxes, they contribute —through vol-
untary work, collective undertakings and social mobi-
lization—to the provision of some public goods and
social services and to the creation of human social
capital. The social and fiscal compacts should ensure
that State expenditures reach a level commensurate
with the provision of a reasonably adequate level of
basic social services to all.?

What have been called “national dialogues”
could play a significant role in forging the social con-
sensus necessary to underpin the initiatives associated
with a rights-based approach to development, poverty
reduction and the elimination of exclusion. These pro-
cesses aim at generating consensus on the main stra-
tegic directions for development with a long-term hori-
zon, which would find expression in a set of “State
policies” rather than “Government policies”, i.e.,
the policies of the party in power, which all political
forces and parties, the private sector and civil society
commit fo uphold in successive Governments.'°

While past habits and practices could make the
consensus-building exercise of a national dialogue
a difficult proposition in many developing countries,
should Governments be willing to launch such a pro-
cess, and political and civil society leaders be willing
to participate, it may be possible to overcome some
of the severe limitations that usually prevent the artic-
ulation of a shared vision of the future and make it
difficult to approach it. This may open opportunities
for strategic and sustained interventions to advance
human rights, reduce poverty and eliminate the var-
ious forms of exclusion by combining initiatives from
Government, civil society and the private sector at all
levels.

° For a review of the experience with public dialogues in Peru and Latin
America, see Ada Piazze and Nicolds Flafio, eds., Didlogo Social en
América Latina: Un Camino Hacia la Democracia Civdadana (Washing-
ton, D.C., Inter-American Development Bank, 2005).

19 For an analysis of the Peruvian experience with the “Acuerdo Nacional”
as a forum for dialogue, see Max Herndndez, Acuerdo Nacional, Pas-
ado, Presente y Futuro (Lima, International Institute for Democracy and
Electoral Assistance, 2004), available from www.idea.int.

The international community has an important
but complementary role to play in the complex pro-
cesses of putting in practice rights-based approaches
to development. Human rights considerations can be
intfroduced into development assistance interventions
in two ways, first by ensuring that these interventions
take explicitly into account the various facets involved
in a rights-based approach to development. The idea
is o mainstream human rights concerns, incorporat-
ing these factors info the design and execution of
financial and technical assistance programmes in a
variety of fields such as education, health, nutrition,
population, agriculture, industry, trade, infrastructure,
macroeconomic policy reform, participation, govern-
ance and so on.

In addition, it is necessary to take into account
the impact of development assistance interventions on
the cultural and biophysical contexts, so as to avoid
disruptions and unintended negative consequences.
This has been the experience in conflictprone set-
tings where development assistance programmes,
designed without an awareness of deep-rooted cul-
tural factors, have sometimes exacerbated ethnic,
social or political tensions, ignited violence and led to
the violation of human rights. In general, some varia-
tion of the “do no harm” or “when in doubt, abstain”
precautionary principle appears to be in order when
taking info account such contextual factors. However,
this should not lead to paralysis or inaction, but rather
to more informed and explicit judgements regarding
the impact of development inferventions to promote
human rights.

The second way in which human rights consider-
ations are incorporated into development assistance
programmes is by designing and implementing inter-
ventions specifically aimed at eliminating exclusion,
reducing poverty and promoting empowerment and
participation. These interventions can be related to the
processes of productive transformation, social democ-
ratization and State legitimization, and are informed
and influenced by human rights-based approaches
to development. They aim at reducing economic,
social and political exclusion, primarily by building
the capacities in the private, civil society and public
sectors and by putting info practice interventions that
steer institutional change in the medium term. Each of
these three processes will be briefly examined in turn.
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Productive transformation.

Initiatives in

this category refer to the changes in the productive
system to make it capable of sustained growth and of
creating wealth. Three such initiatives are highlighted

below:

(a)

(b)

Programmes to create new business oppor-
tunities and improve the productivity of local
firms, and especially small and medium
enterprises, so as fo generate surpluses for
domestic investment and to improve com-
petitiveness in foreign and local markets.
These include management and techni-
cal assistance programmes (quality con-
trol, marketing, waste reduction, process
streamlining, technology ~management,
extension services), initiatives to improve
the policy environment for the private sec-
tor (investment promotion, competition poli-
cies, industrial and trade policies, financial
policies)] and measures to facilitate the
operation of productive enterprises (admin-
istrative simplification, reduction of bureau-
cratic requirements). Programmes of this
type have been quite common for bilateral
agencies and, to a lesser extent, for inter-
national financial institutions and private
foundations. This category also includes
initiatives to help achieve a sustainable use
of natural resources, in particular renew-
able resources (biodiversity, forests, soil,
fisheries, aquaculture), and coping with the
effects of climate change. This is an impor-
tant area that has not received sufficient
attention and which requires research,
studies and pilot programmes to learn more
about these resources, as well as to learn
how to conserve and use them in a sustain-
able manner;

Programmes to improve the performance of
the informal sector, which should be par-
ticularly targeted to the small and micro-
enterprises that generate most of the jobs
in poor countries. This includes training
activities, the provision of appropriate tech-
nology packages, the supply of technical
information, the simplification of tax collec-
tion mechanisms and measures to improve
access to credit. There is a need for experi-
mentation with potentially replicable pro-
grammes to improve the quality of self-gen-
erated jobs, for these jobs will dominate
the employment scene in many developing
countries for at least for a generation;

Programmes to evaluate and learn from
the experience of past public policies and
those of countries in a similar situation. In
particular, there is the need to take stock
of economic policy reforms such as privati-
zation of public services (energy, water,
telecommunications, transport), financial
liberalization and changes in the tax and
fiscal systems. As the debate on such poli-
cies has become highly charged and tinted
with ideological considerations, there is an
urgent need for a sober and dispassionate
assessment of how these reforms are actu-
ally carried out and of their impact, with
the aim of learning from experience and
improving public policies to foster moderni-
zation.

Social democratization. Initiatives in this cat-
egory refer to the reduction of inequalities, the promo-
tion of dignified living, the creation of opportunities
for the poor and the provision of basic social services.
The international community has played an important
role in four types of initiatives, especially during the
last decade and a half:

(a)

(b)

Initiatives to design, organize, launch and
coordinate special poverty reduction and
social emergency programmes, in particu-
lar those aimed at reducing endemic pov-
erty. As public sector resources are clearly
insufficient to reduce poverty, there have
emerged a number of public-private-civil
society partnerships (preventive health ser-
vices, nutrition programmes for children,
employment programmes for women) in
which public funding, mobilization and vol-
unteer work by beneficiaries, private sec-
tor provision of some goods and services,
and development assistance have all con-
verged. The international community can
help to evaluate the results of these partner-
ships, to assess their impact and possible
replication, and also assist in the design
of more appropriate poverty reduction
interventions that are consistent both with
human rights and right to development
approaches;

Initiatives to help improve the provision of
basic social services provided by the pub-
lic sector. Only a very small minority has
access fo private education and health ser-
vices and, in general, the quality of public
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services in developing countries is rather
low. The administrative, financial and tech-
nical challenges involved in reforming pub-
lic-health, education, water supply, sanita-
tion, transport, telecommunications, energy
and housing are daunting, and joint efforts
between public, private and civil society
entities are essential to achieve lasting
improvements. These initiatives need to
be sustained for several decades to bear
fruit, and improvements will be slow at
the beginning. However, after overcoming
bureaucratic inertia and the opposition of
special interest groups, progress is likely
to proceed at a faster pace. For this rea-
son it is necessary to have a clear vision
of what should be achieved in the medium
and long run, while at the same time taking
small but firm steps to approach the vision;

(c) Initiatives targeted at reducing the social
exclusion of particularly vulnerable groups,
such as children with disabilities, old and
destitute people, indigenous communities,
children orphaned as a result of terrorism
and civil wars, and victims of domestic
violence. These initiatives should be highly
focused and complement public services
and poverty reduction programmes, and
have often been sponsored by international
and national non-governmental organizao-
tions;

(d) Initiatives aimed at strengthening civil soci-
ety organizations, many of which play a
leading role in a variety of fields related to
social democratization. This involves sup-
port for human rights organizations, grass-
roots groups and local associations active
in poverty reduction, and organizations
that promote transparency, fairness and
accountability in public sector activities.

State legitimization. Initiatives in this cate-
gory refer to changes in the way the State and Gov-
ernment organizations work and respond to citizen
demands. They aim at making State institutions more
efficient and representative and to promote citizen
participation in public affairs. The international com-
munity has played a role in five types of initiatives
falling into this category through public sector reform
programmes, most of which have focused on improv-
ing the capacity of the central Government and of
local governments:

(a)

(b)

Initiatives to help clarify and consolidate
the role that the State should play in the
economic and social life of the country. In
most developing countries, the inconsist-
encies and contradictions of arguments
regarding the role of the State during the
last 30 years have left a legacy of con-
fusion that must be overcome. Debates
on this issue are clouded by ideological
positions, vested interests and unrealistic
expectations which underscore the need
for clear thinking on what the State could
and should do in developing countries
during the coming decades. The interna-
tional community can help in raising the
level of debate by providing information
on the situation of other countries, promot-
ing the exchange of experiences, support-
ing research and studies, providing fellow-
ships for young professionals interested in
public sector issues and making available
the expertise of senior policymakers on the
role of the State in economic and social
development;

Initiatives to strengthen the role of political
parties and their political intermediation
role. This is a rather difficult area of infer-
vention for the international community,
primarily because of the risk of undue inter-
ference in domestic political affairs and the
risk of favouring one or other political group
(although some foundations with political
party ties do precisely this). However, it is
possible to identify programmes that could
strengthen the political system as a whole
and could help to consolidate democratic
governance. These include training pro-
grammes for political leaders, assistance in
the design of electoral systems that could
lead to greater political stability and the
provision of information on the experience
of other countries facing similar processes
of political disintermediation;

Initiatives to modify the incentives that
condition the behaviour of political lead-
ers, aligning them so as to promote pub-
lic sector reforms. This is also a difficult
area for the international community in
which to intervene, primarily because of
the shortterm gains and losses for one or
another political group that are involved.
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(d)

Yet, considering the political system and
the State apparatus as a whole, it is pos-
sible to identify specific initiatives—which
should be conceived and placed within
a broader framework of substantive insti-
tutional reforms—that would lead to a
more efficient and representative State. In
addition to greater transparency, account-
ability, openness and participation, these
would include changing the rules of the
electoral process (for example, to balance
territorial with functional representation),
changes in the way candidates for polit-
ical office are designated (for example,
substituting or complementing decisions
by party leaders for internal primary elec-
tions) and modifications in the terms of
office (to disengage presidential and con-
gressional elections). The idea is to create
an incentive system for political actors that
would induce behaviour congruent with
institutional reforms and also be compati-
ble with the objective of reducing poverty.
Learning about the experience of other
countries would be most valuable in this
regard;

Initiatives to strengthen and improve the
functioning and guarantee the independ-
ence of the judiciary so as to ensure the
protection of human rights and the punish-
ment of those who violate human rights.
An independent and well-functioning judi-
cial branch is essential in preventing and
combating corruption and to make sure
that all citizens have equal access to legal
recourse to resolve their conflicts and to
obtain redress;

Initiatives to promote decentralization and
the devolution of decision-making powers to
lower government instances. This has been
a long-standing demand of peoples outside
metropolitan areas in developing countries
which has usually been ignored by political
leaders in the central Government. However,
the way in which decentralization and the
closely related concepts of “de-concentration”
and “regionalization” are understood will
condition the nature and impact of such ini-
tiatives. The international community should
support decentralization while pointing out its
risks.

Many actors take part in the design and imple-
mentation of development interventions within the
framework of rights-based approaches. At the national
level there are public, private and civil society organi-
zations, and there are also political actors that link all
of these with the State apparatus. At the international
level, public institutions can be divided into multilat-
eral and bilateral agencies and the first of these com-
prise international financial institutions (multilateral
development banks, the International Monetary Fund
(IMF), special funds), as well as international institu-
tions of a political and normative nature (the United
Nations system, regional bodies).™!

Yet, the main actors in rights-based approaches
are national organizations. Eliminating endemic pov-
erty is primarily a responsibility of public sector insti-
tutions under the strong leadership of political actors.
Civil society organizations play a complementary
role and the private sector a minor one. The reduction
of chronic poverty requires joint interventions by the
State and civil society, which in turn should have the
support of political actors; private sector entities, and
small enterprises in particular, play an important but
complementary role. Reducing circumstantial poverty
is primarily a task for the private sector with the sup-
port of public policies and institutions, with civil soci-
ety playing a limited role.

International public, civil society and private
actors play roles similar to those of their national coun-
terparts in the reduction of the three types of poverty,
but with some important variations. In contrast to t